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within the class of errors, under Leon, for which suppression is 

not automatic. 

To counter t h i s ,  Mr. Ramirez would logically argue that this 

affidavit was "so bad" the police could not rely upon it. In 

support of this proposition, he cites a host of distinguishable 

cases. 

Many of Mr. Ramirez' cases involve drugs, not murder. The 

continuing pattern of those cases involved a building or house 

where there was no indication of illegal activity, a hearsay 

report that drugs were in the location, from on unverified 

source, and/or the delivery of a sample of the drug that 

allegedly came from the location to be searched. See, Blue v. 

State, 441 So.2d 165 (Fla. 3rd DCA 1983); Vasquez v, State, 491 

S0.2d 297 (Fla. 3rd DCA 1986); St. Anqelo v. State, 532 So.2d 

1 3 4 6  (Fla. 1st DCA 1988). In these cases it was clear that the 

police were speculating that a crime might be "in progress" but 

they did not know fo r  certain. As Blue noted, virtually anyone 

could walk up to an officer, hand him a pill, point to a house 

and provoke a warrant under the standards urged therein. 

Our case is different. The police had a dead body. The 

victim was stabbed in the back, chest and head, and her skull was 

cracked by repeated blows from a seventy-pound fax machine (that 

was missing). Logically, these wounds were - not self-inflicted, 

so speculation that this case could have involved a suicide is 

utter nonsense. The only common problem with t h e  cited cases was 

a defective affidavit that could easily have been remedied at the 

time, if the police had been told. 0 
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The police erred in assuming references to the homicide, 

@ bloody fingerprint, and specific felonies were enough. They were 

wrong, but they acted in good faith under the totality of the 

situation. See, State v. Diamond, 598 So.2d 175 (Fla. 1st DCA 

1992); McClellan v. State, 359  So.2d 869 (Fla. 1st DCA 1978). 

Given the fact that nothing in this record gives rise to 

any suspicion that any evidence seized was "false" or 

"unreliable", t h e  absence of any deceit in t h e  application for 

the warrant, the fact that a warrant was sought for a car that 

could have (arguably) been impounded and "inventoried", or 

searched with the consent of its actual owner (Ms. Yates-Douglas, 

a state witness at trial), no misconduct can be attributed to the 

police. As such, under Leon, the error belonged to t h e  

magistrate for not demanding a better affidavit, and suppression 

is not the appropriate remedy, 0 
((B) Inevitable Discovery/Harmlesa Error 

The state did not argue "inevitable discovery" below because 

it won - the suppression hearing on the strength of its Leon 

argument. A s  common sense dictates, when a party wins, it does 

not have to reargue and reargue alternate theories, thus "winning 

again and again" ~ ad infinitum, to preserve arguments for  

appellate review. 

The requirement of "preservation" attaches to arguments 

supporting the reversal of a lower court, -I_ not the  affirmance of a 

lower court. Affirmance of a lower court order can be based upon 

any ground discernible from the record whether relied upon - sub 

judice or not. Savage v. State, 156 So.2d 566 (Fla. 1st DCA 

1 9 6 3 ) ;  Caso v. State, 524 So.2d 422 (Fla. 1988); Amrep Corp. v. 
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Nicholson, 249  So.2d 84  (Fla. 1st DCA 1970); Owens v State, 354 

So.2d 119 (Fla. 3rd DCA 1990); Stuart v. State, 360 So.2d 406 

(Fla. 1 9 7 8 ) ;  Combs v. State, 436 So.2d 9 3  (Fla. 1983); Martin 

v. State, 411 So.2d 987  (Fla. 4th DCA 1 9 8 2 ) ;  Robinson v. State, 

3 9 3  So.2d 33 (Fla. 1st DCA 1981). 

a 

Here, the trial court can be said to have reached the 

correct result even - if for "the wrong reason" Savage, supra. 

While the police acted in good faith, any finding that they did 

not reasonably rely upon the search warrant still cannot overcome 

the fact that discovery of the contents of Ms. Yates' car was 

inevitable. Again, t h e  police - had the car. There were - no 

exigent circumstances. The car could have been impounded and 

inventoried, Opperman, supra, or, if not, then Ms. Yates' consent 
could have been obtained __ or a better affidavit could have been 

prepared. Thus, at least three other independent avenues €or 

searching the Appellant's car c o u l d  have been used, and discovery 

of the knife and bloodstains was inevitable. Nix v. Williams, 

467 U.S. 4341 (1984). Florida's constitution requires observance 

of the inevitability standard applied to the Fourth Amendment 

and, indeed, our caselaw has consistently recognized this 

standard. Craiq v. State, 510 So.2d 857 (Fla. 1987); Maulden v. 

State, r- 617  So.2d 298  (Fla. 1993) (evidence from automobile); 

Jenninqs v. State, 512 So.2d 169 (Fla. 1 9 8 7 ) ;  State v. 

McLauqhlin, 454 So.2d 617 (Fla. 5th DCA 1984). 

Closely akin to the principle of inevitable discovery is the 

concept of harmless error. State v. DiGuilio, 491 So.2d 1129 

(Fla. 1986). Indeed, in Mauldin v. State, 617 So.2d 298  (Fla. 

1993), this Court compared and essentially equated I_ Nix, supra, 
@ 
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and DiGuilio in noting that fact that no purpose is served by the 

exclusion of evidence that inevitably would have been discovered. @ 
The evidence at bar, without being redundant, would have 

been discovered if the police had amended the affidavit, 

performed an inventory or simply gotten permission from its owner 

(who also testified, f o r  t h e  state, at trial). The trial court 

did riot err in denying the motion to suppress. 

POINT IV 

THE APPELLANT IS NOT ENTITLED TO RELIEF ON 
HIS CLAIM OF MISCELLANEOUS ERROR 

The Appellant's fourth point on appeal raises three distinct 

sub-issues which are readily disposed of as follows: 

(A) The Testimony Of Officer Zito 

Two basic claims arise out of the testimony of Officer Zi to .  

First, the Appellant questions Zito's qualifications as an 

expert, and second, Ramirez claims Zito violated his right to a 

fair trial by mentioning "the first trial" in this case. Neither 

claim has merit. 

Mr. Ramirez properly concedes that the trial court's 

decision ta admit expert testimony under 8 9 0 . 7 0 2 ,  Fla. Stat. is a 

matter of judicial discretion that will not be disturbed, on 

appeal, absent an  abuse of discretion. Johnson v. State, 3 9 3  

So.2d 1069  (Fla. 1980); Quinn v. Millard, 358 So.2d 1 3 7 8  (Fla, 

3rd DCA 1972). An "abuse of discretion" does not exist simply on 

the basis of some disagreement regarding evidentiary weight, 

Johnson, supra. Given the existence of record support for the 

trial court's decision no abuse of discretion exists. 
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(Former) Office Zito worked the crime scene at bar. In 

setting out his training and field experience, Zito mentioned 

completion of the reknowned, 40 hour, "McDonald" course ( R  1181) 

plus follow-up training, field experience and experience as an 

instructor (R 1181). 

I) 

Mr. Ramirez' only objection (that went to the facts) was the 

fact that Mr. Zit0 was testifying as an expert for the first 

This argument was specious, since every expert, time . 12 

somewhere, had a "first case". For that same reason, Rarnirez' 

effort to distinguish Cheshire v. State, 568 Sa.2d 908 (Fla. 

1990) (admitting a similarly qualified expert) simply because 

that expert had testified three times was for naught. 

Officer Zito's training and experience qualified him as an 

expert even without an advanced degree. Allen v. State, 365 

So.2d 456 (Fla. 1st DCA 1978); Salas v. State, 246 So.2d 621 

(Fla. 3rd DCA 1971); Johnston v. State, 497 So.2d 8 6 3  (Fla. 

1986). Indeed, the fact that Officer Zit0 had left the 

department did not lessen his ability to testify. Brown v. 

I- State, 4 7 7  So.2d 609 (Fla. 1st DCA 1985). 

The Appellant also argues that a mistrial should have been 

granted on defense motion (R 1180) when Zit0 testified that he 

had previously qualified as an expert in this case at the prior 

trial (R 1181). The actual testimony was as follows: 

Q .  And have you had occasion to testify in 
courtrooms or in depositions as an expert 
in -- as a person capable of interpreting 
blaod spatter evidence? 

Mr, Zito was accepted as an expert in the first trial as 
well, and the issue was not raised on appeal (R 1191). 
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A. Last time I testified was at in 
this the time before ( R  1181). 

T h i s  answer, i n  reply to a question that encompassed t r i a l s  

and depositions, was not a specific reference to a prior trial, 

n o r  in any way did it indicate the outcome of any prior trial. 

The court denied the request fo r  a mistrial and the Appellant 

decided not to request any curative instruction (R 1182). Given 

t h e  indefinite nature of Mr. Zito's answer and the purely 

speculative nature of the defendant's arguments, clearly the 

trial court did not abuse its discretion in denying a mistrial 

and any "error" in Zito's testimony was harmless. DiGuilio, 

supra. 

(B) Introduction Of Demonstrative Evidence 

The state's toolmark expert illustrated his general 

testimony on striations, etc., with photographs from a treatise 

(R 1942). The defense objected, alleging both "hearsay" (misuse 

of a treatise on direct examination) and the danger of 

"confusion" since the photographs were not related to this 

particular case. 

The trial court admitted the treatise in evidence, but ruled 

that only the photoqraphs were to go to the jury (R 1975). The 

defense fully cross-examined the expert witness and, in fact, 

exploited the state's failure to produce pictures of the knife 

marks from this case. 

While a treatise cannot be introduced "on direct", 

Churzelewski v .  Drucker, 546 So.2d 1118 (Fla. 4th DCA 1989), the 

actual "evidence" in this case was demonstrative photographs, not 

t h e  treatise per s. Under the totality of this record, it 

a 
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cannot  be said that the Court abused its discretion or that any 

0 error was not harmless. DiGuilio, supra. 

(C) The Prosecutor Did Not Comment 
On The Defendant's Silence 

~ . - 

The third so-called "error" simply never happened. 

The defense, by virtue of not calling witnesses, had first 

and last final argument, 

During his first argument, defense counsel vilified the 

state's case as "garbage" (R 2056,  2 0 6 2 ) ,  engaged in ad hominem 

commentary and, most of all, commented at length regarding the 

evidence which the state failed to produce ( R  2 0 4 9 - 2 0 6 4 ) .  

Indeed, the state was flatly accused of manipulating the evidence 

( R  2 0 6 4 ) .  At one point defense counsel, referring to a 

conversation with co-counsel, said: 

"1 went to Michael and I asked, did we miss 
something. What questions didn't we ask that 
we should have to show more evidence?" (R 
2 0 6 2 )  

The prosecutor's closing argument began at (R 2 0 8 0 ) .  In a 

painstaking point by point refutation of the defense's closing 

argument, the prosecutor addressed those issues raised by 

Ramirez. Finally, at (R 2141), the prosecutor made a comment 

that is edited in Ramirez' brief to change its context. 

actual quotation is: 

What the defense says is the following: 

Essentially, there are t w o  tables full of 
evidence in this courtroom. There is one on 
my right, with 100 exhibits , including what 
is in the back there, the one on my left. 

You do not see the one on my left. That is 
the imaginary table. That is the imaginary 
table that contains all the things the 
defense would have liked to see, things that 
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are not necessary for us to bring in order to 
prove the defendant is guilty, (R 2142-42). 

That argument was a direct reply to the question of evidence 

the state failed to produce - not the defense. Indeed, the 

prosecutor made it even clearer: 

MR. GILBERT: These are the t h i n g s  the State 
has to bring in, according to the defense 
argument. Where is the gun? Who are the 
o t h e r  seven people, where are their 
fingerprints? (R 2142) 

In point of fact, the closest the state came to commenting 

on the defense came during the state's reply to defense counsel's 

argument that the prosecutor withheld evidence (hair) that 

exonerated Raniirez . The defense accusation was rebutted as 

follows: 

MR. GILBERT: .,,"Which brings me to the 
argument made by the defense during their 
closing. 

Where is the hair? 

I don't know, where is the hair? Do you see 
it? No, you do not. It is not there. 

They have the sight to put it into evidence 
if they wish it to be there. If it is that 
important, they have the right to put it into 
evidence. 

MR. CHAVIES: Objection. We do not have to 
prove anything. I will preserve the earlier 
objection. 

THE COURT: All right, Sir. Sustained. 

MR. CHAVIES: I ask that be stricken, Judge. 
The jury has to disregard the last comment. 

THE COURT: Well, I'm sustaining your 
objection only to t h e  implication that the 
defense has to prove anything. I don't find 
anything wrong with the argument. 

MR. GILBERT: I am not implying that they 
have to prove anything. I do not mean that, 

~ 
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but if they want you to believe we are hiding 
somethinu from vou thev have the riuht to -.1 1 d 

~~ ~~ -. - -. 
show us f o r  all we are [sic] wroth . . . 'I 

(emphasis added) ( R  2149-50). 

The defense objected anew and the Court told the jury that 

the defense was not required to prove anything (R 2150). 

The defense then gave its final closing argument (R 2169) 

which consisted of a personal attack upon the prosecutor as a 

"witness." The tirade reached a fever pitch with this outburst: 

Where is the real thing in this case? 
Where is the real evidence? 
Why are they hiding it from you? (R 2176) 

After the argument ended (R 2214), the jury was excused for 

the day and the defense aired its objection to the " t w o  tables" 

comment (R 2222). The objection misrepresented the comment (as 

referring to the defendant's silence rather than defense 

arguments on evidence the state failed to produce) and the 

prosecutor replied by correcting the misrepresentation (R 2223). 

The defense motion was denied without comment (a). 
The state's arguments were clearly invited by the defense, 

Dufour v. State, 495 So,2d 154 (Fla. 1986); State v.  Mathis, 278 

So.2d 2 8 0  (Fla. 1973); Ferron v. State, 619 So.2d 507 (Fla. 3rd 

DCA 1 9 9 3 ) .  As such,  they did not operate to deny the defendant a 

fair trial or otherwise compel reversal. See, State v .  Murray, 

4 4 3  So.2d 955 (Fla. 1984). To the extent a "comment" on silence 

could even be implied, any "error" was certainly harmless. 

- DiGuilio, supra. 

From the entire record, however, it is obvious that the 

0 alleged prosecutorial misconduct simply never happened. 
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POINT V 

THE TRIAL COURT DID NOT ERR IN FINDING THAT 
THE MURDER WAS COMMITTED TO AVOID ARREST 

Mr. Ramirez killed Mary Jane Quinn for the express purpose 

of avoiding arrest. The trial court's findings summarize the 

supporting facts succinctly: 

The capital felony was committed f o r  the 
purpose of avoiding or preventing a lawful 
arrest. The evidence adduced at trial 
conclusively demonstrated the sole purpose 
for the defendant's killing of Mary Jane 
Quinn was to eliminate the only witness to 
the burglary committed by t h e  defendant. 
Mary Jane Quinn worked at the Federal Express 
Office, the homicide scene, with the 
defendant and thus could have recognized him. 
A substantial portion of the injuries 
incurred by the victim were inflicted in the 
dispatch office, a n  office full of telephone 
and telecommunications equipment which could 
have been utilized to summon assistance. An 
investigation of the homicide scene revealed 
a telephone in the dispatch officer that had 
the victim's smeared blood on it and the 
receiver was off the hook, while teletype 
machine, also in the dispatch officer, had 
the victim's blood on the keys. Another 
telephone was pulled out of the wall at the 
door to the dispatch office. Additionally, 
and most significantly, Mary Jane Quinn was 
neither sexually assaulted nor robbed of her 
personal possessions. (R 2938). 

Mr. Ramirez' brief does not address all of the court's 

findings, nor does it offer any other reason why Rarnirez murdered 

Mrs. Quinn. Instead, the brief questions how well the parties 

knew each other and the significance of the attack beginning in 

the dispatch office. 

Mr. Ramirez concedes the fact that Mrs. Quinn could have 

identified him no matter how well they knew each other. He also 

concedes that the telephone had blood on it and was off  the hook 

(R 2 9 3 8 ) .  
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Even more to the point, however, was the condition of Mrs. 

0 Quinn herself. She was not sexually assaulted, thus eliminating 

any motive relating to primal instincts or passions. 

Furthermore, and perhaps most important, she  was not robbed even 

though the murder took place during a robbery. l3  The only 

possible motive f o r  killing someone, during a robbery - and not 
robbing them - is witness elimination (or, a desire to avoid 

arrest). 

The defendant's motive is central to any assessment of the 

"avoid arrest" factor. Stein v .  State, - So.2d -, (Fla, 

1994), 19 Fla. L. Weekly S.  32. In Stein, a Pizza Hut robbery 

culminated in the execution of two employees in the men's room. 

The apparent and obvious motive was witness elimination. 

In Henry v .  State, 613 So.2d 429 (Fla. 1993), a janitor at a 

Cloth World store, working the night shift with two clerical 

workers, robbed the store and brutally murdered his co-workers by 

incapacitating them and setting them on fire. There, as here, 

the stolen money was not recovered and there, as here, no other 

explanation f o r  the murders could be found. 

We would also compare this case to Correll v. State, 523 

So.2d 562 (Fla. 1988). In that case the defendant "clearly 

intended to leave no survivors in the house" (5, at 5 6 8 )  when, 

a f t e r  Correll murdered his ex-wife and her mother ,  he also 

murdered his sister-in-law (who happened to be at home) and his 

five year old daughter. This Court said that there was no 

This evidence, at least, justified instructing the jury on 13 
t h i s  factor whether or not the factor was later applied. 
Mordenti v. State, _I So.2d -, (Fla. 1 9 9 4 ) ,  19 Fla. L. Weekly 
S. 61. 
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explanation f o r  the latter two killings except witness 

0 elimination no matter what motives attended the first two 

slayings. 

It is not necessary for the state to prove that Ramirez' 

arrest was imminent, Swafford Y.  State, 533 So.2d 270 (Fla. 

1988). The key is motive, and witness elimination without any 

other explanation for  the killing is clearly sufficient to prove 

this factor beyond any reasonable doubt. See, Remeta v. State, 
522 So.2d 825 (Fla. 1988); Lightbourne v. State, 4 3 8  So.2d 380 

(Fla. 1983); Kokal v. State, 492 So.2d 1317 (Fla. 1986); Wright 

v. State, 4 7 3  So.2d 1277 (Fla. 1985). 

Given the overwhelming evidence supporting this aggravating 

factor and the total absence of any other motive for  the killing, 

the trial court did not err in finding the "avoid arrest" factor. 

Even if the "avoid arrest" factor could be challenged, it is 

beyond debate that this crime was committed by a convicted felon, 

in t h e  course of a felony, and was heinous, atrocious and cruel. 

If those three factors  alone are weighed against Ramirez' 

proffered "mitigation" (which was either unsupported by competent 

evidence o r  devoid of any nexus to this crime) (R 2 9 3 9 ) ,  it is 

patently obvious that any error was harmless beyond any 

reasonable doubt. Roqers v .  State, 511 So.2d 526 (Fla. 1987); 

DiGuilio, supra. 
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POINT VI 

THE TRIAL COURT D I D  NOT ERR I N  ITS HANDLING 
OF THE D I R E C T  AND CROSS EXAMINATIONS OF DR. 
WETLI 

The sixth point on appeal questions the trial court's 

decisions regarding the testimony of Dr. Charles Wetli. The 

State will rely upon the following facts in placing this issue in 

proper perspective. 

There was a two-week recess (March 5-18, 1991) between the 

guilt and penalty phases of Ramirez' t r i a l .  The State's medical 

examiner, Dr. Harleman, was unavailable f o r  the penalty phase so 

the State, two weeks prior to March 18, gave the defense notice 

that Dr. Charles Wetli would be its witness in the penalty phase 

( R  2346). The defense did not depose Dr. Wetli (id). - 

The defense took the position that the State should not be 

allowed to call Dr. Wetli because his testimony would be 

redundant (R 2319). Since the State was still required to prove 

the existence of aggravating factors beyond a reasonable doubt, 

the defense request was denied ( R  2320). 

Dr. Wetli testified as a substitute for Dr. Harleman. His 

credentials were unimpeachable. Dr. Wetli was the Chief Deputy 

Medical Examiner for Dade County (R 2324). He was a board 

certified forensic pathologist (id). - He had been qualified as an 

expert witness on issues relating to cause of death two hundred 

and fifty ( 2 5 0 )  times ( R  2325). 

After Dr. Wetli gave h i s  qualifications the defense 

stipulated to h i s  medical expertise (R 2325). 

Dr. Wetli then testified that he reviewed this autopsy with 

the forensic team in 1983 ( R  2 3 2 5 ) ,  and had thoroughly 
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familiarized himself with the file in preparing his opinion ( R  

2 3 2 5 - 2 3 2 7 ) .  Dr. Wetli also testified that it is accepted, if no t  

common, practice fo r  a substitute doctor to testify from the 

first doctor's notes ( R  2 3 2 7 ) .  

As a qualified medical expert, Dr. Wetli discussed the 

medical - concepts of "pain" and I'suf fering" (distinguishing the 

two) and drew upon his experience and special training with crime 

victims and euthanasia (R 2 3 2 8 - 2 3 3 2 ) .  (Dr. Wetli did not, as 

misstated by Ramirez, either allege or imply any sexual battery 

in this case). Dr. Wetli then discussed and described the wounds 

inflicted upon the victim and the prospect that she suffered 

great p a i n  or mental anguish (R 2 3 3 3 ,  et seq). The only defense 

objection went to the "redundant" nature of the testimony (R 

2 3 3 7 ) .  

In fact, on appeal Ramirez properly confesses that Dr, 

Wetli's testimony was proper, See Capehart v. State, 5 8 3  So.2d 

1 0 0 9  (Fla. 1 9 9 1 ) .  

With these facts in mind, we can address the sub-issues 

presented by the Appellant. 

( A )  L i m i t a t i o n  of Crass 

At trial, the defense wanted a recess to research every 

single homicide in the history of Dade County14 in order to cross 

examine Dr. Wetli on his theory that Mrs. Owens suffered (R 

2345). This untimely, mid-trial request to do research that 

Defense counsel: . . I want the opportunity before 14 
cross examination to investigate all previous cases from the 
medical examiner's office so 1 can confront Dr. Wetli . . . (R 
2 3 4 5 ) .  
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could have been done fo r  weeks (as to Dr. Wetli) or months (as to 

Dr. Harleman, had she testified) was denied, 0 
On appeal, Mr. Ramirez complains that he was not allowed to 

cross examine Dr. Wetli regarding "other cases", but it is clear 

from the record that the defense was not prepared to engage in 

such questioning at the time of the trial. The denial of the 

continuance has not been appealed and is waived. 

Nevertheless, we would note that the right to cross examine 

any witness is not unlimited. Delaware v. Van Arsdall, 475 U . S .  

6 7 3  (1986); Bundy v. Dugqer, 850 F.26 1402 (11th Cir. 1988); 

_I United States v. Owens, 484 U . S .  554 (1987). 

The penalty phase of a capital case focuses upon t h e  details 

of the crime at bar and the defendant himself, not other crimes 

or other victims. ~, Cruse v. State, 588 So.2d 983 (Fla. 1988); 

Herrinq v. State, 446 So.2d 1049 (Fla, 1984). Thus, the trial 

judge had absolute discretion to "limit" the defense to relevant 

issues on cross and to exclude any comparisons of other cases. 

Cruse, supra; Herrinq, supra; Rose v. State, 472 So.2d 1155 (Fla. 

1985); Smith v. Illinois, 390 U . S .  129 (1968). 15 

( B )  Dr. Wetli's Qualification 

Once again, Mr. Ramirez has confused the concepts of 

evidentiary weight and admissibility. Dr. Wetli w a s  a highly 

qualified medical expert and the decision to allow him to testify 

to the pain probably created by various wounds was not an abuse 
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of discretion, Burns v. State, 609 So.2d 600 (Fla. 1992); 

Johnson v. State, 3 9 3  So.2d 1069 (Fla. 1980); g 9 0 . 7 0 2 ,  F1a.Sta-t. 0 
If Mr. Ramirez truly embraced a belief system that denied 

the pain and anguish caused by repeated, non-lethal, stab wounds 

or bludgeoning with a fax machine, his beliefs could have been 

tested in court either by cross examination or some presentation 

by his own expert. The issue of whether t h e r e  was sufficient 

evidence to support the expert's opinion, however, was one of 

we&ht, not admissibility, Rimmer v. Tesla, 201 So.2d 5 7 3  (Fla. 

1st DCA 1 9 6 7 ) ,  and thus cannot compel appellate relief even if 

the expert opinion is one with which Mr. Ramirez disagrees. 

(C) The State had the Riqht to Prove its Case 

A s  noted above, the theory of the defense was that the State 

should n o t  be allowed to offer any penalty phase evidence on the 

HAC issue. Now the Appellant complains that Dr. Wetli, a medical 

doctor and board certified forensic pathologist, should not have 

been permitted to render an expert opinion on the subject of 

"pain", apparently because he was not also a neuro1ogistl6, and, 

since, (by extension) only neurologists know whether it hurts t o  

get stabbed. The facial weakness of Mr. Ramirez' position is 

exacerbated by its failure to recognize controlling law. 

Section 90.703, Fla.Stat. declares that an expert opinion is 

not "inadmissible" simply because it t o u c h e s  upon an ultimate 

issue. Thus, while Dr. Wetli could not declare Ramirez "guilty", 

he could clearly assess the damage done to the victim and give an 

opinion on t h e  issue of pain. For example, in Bloodworth v. 

Of course, a special degree is not always required. Allen 16 
v .  State, 365 So.2d 456 (Fla. 1st DCA 1 9 7 8 ) .  
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State, 504 So.2d 495 (Fla. 1st DCA 1987), a medical expert was 

allowed to give an opinion on the non-consensual nature of sexual @ 
activity even though the opinion overlapped the issue of "rape".  

Even Gurganus v. State, 451 So.2d 817 (Fla. 1984), while cited by 

Rarnirez for the proposition that a doctor could not declare the 

degree of a homicide, held that that same doctor could address 

issues of mental capacity, intent or mens -- rea. 

The State had to produce additional evidence that the victim 

felt pain and actually suffered in order to establish the HAC 

factor. The victim received blows to the head as well as stab 

wounds, and the failure to prove she was conscious might preclude 

a finding of HAC no matter the brutality of the attack. Scott v. 

State, 494 So.2d 1134 ( F l a .  1986), citing Jackson v. State, 451 

So.2d 458 (Fla. 1984). 

Dr. Wetli was qualified to render such an opinion and was 

properly allowed to do so. Even so, if the jury could easily 

have concluded that this crime was one fo r  which the HAC factor 

applied (simply on the basis of common sense and the guilt phase 

evidence, as Ramirez argued below, ) then any error was 

DiGuilio, supra. 

POINT VII 

THE MURDER WAS ESPECIALLY HEINOUS, ATROCIOUS 
AND CRUEL 

atrocious and cruel, stating: 

harmless. 

heinous, 

d) This crime was especially heinous, 
atrocious and cruel. The victim, Mary Jane 
Quinn, was stabbed in both the hand and the 
chest with a knife. The stab wound to her 
hand and other trauma to her hands indicate a 
desperate attempt to ward off  her attacker. 
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The location of the victim's blood spatters 
and drippings throughout the small dispatch 
room support this conclusion. The victim's 
head was also bludgeoned with a 7 0  pound 
facsimile transceiver causing massive trauma. 
Yet Mary Jane Quinn continued to struggle to 
survive, crawling out of the dispatch room 
down a hallway, as evidenced by her bloody 
handprints on the hallway wall. There in the 
hallway she met her demise, receiving 10 stab 
wounds in the back, most of which exceeded 
five inches in depth. Mary Jane Quinn lived 
through the agony of the infliction of all 
these wounds. ( R  2 9 3 8 - 2 9 3 9 ) .  

No realistic argument can be advanced for the proposition 

that this brutal crime - which had the additional outrage of 

being committed on Christmas Eve - did not reflect an utter 

indifference to the suffering and anguish of the victim. 

Cheshire v. State, 568 So,2d 908 (Fla. 1990). 

The HAC factor applies when a slow and painful method of 

killing is utilized and the victim has time to suffer the anguish 

of impending death. Tompkins v. State, 502 So.2d 415 (Fla. 1986) 

(victim strangled, fought f o r  her life). The case at bar is 

similar to many in which the HAC factor applied: 

In Johnston v. State, 4 9 7  So.2d 8 6 3  (Fla. 1986), the victim, 

a n  83-year-old widow, was stabbed three times and strangled. Her 

death took several minutes, she  struggled, and she was conscious 

and by extension suffered great pain. Johnston cites to similar 

killings in Wright v. State, 4 7 3  So.2d 1277 (Fla. 1985), and 

Quince v. State, 414 So.2d 185 (Fla. 1982). 

In Medina v. State, 466 So.2d 1046 (Fla. 1985), the 

defendant stabbed the victim ten times, inflicting severe pain in 

a ten to thirty minute assault. 
0 
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In Perry v. State, 522 S .2d 817 (Fla. 1988), the victim was 

repeatedly stabbed, beaten (about the head, particularly), and 

attempted to ward off the attack, thus incurring defensive 

wounds. The presence of defensive wounds was found to be 

important proof of the HAC factor, while the location of the 

attack (the "safety" of her home) added to the outrageous nature 

of the offense. (Here, the victim died at work, but on Christmas 

Eve). A similar result was obtained in Dudley v. State, 545 

0 

So.2d 857 (Fla. 1989). ~- See also Atwater v. State, - S o .  2d - 
(Fla. 1993), 18 Fla.L.Weekly S496; Gilliam v. State, 582 So.2d 

610 (Fla. 1991). 

Mr. Ramirez contends that the HAC factor can only apply if 

the defendant had the express intent to torture the victim. He 

even implies that the victim added to her own suffering by trying 

to ward off the attack rather than laying down and dying. 

Clearly, however, the HAC factor was created by the Legislature 

to punish the suffering of the victim, not to protect the 

murderer from all but "intentional torture". Hitchcock v. State, 

578 So.2d 685 (Fla. 1990). Thus, the utter indifference of Mr. 

Ramirez to the suffering of Mrs. Quinn and the presence of 

defensive wounds support the logical conclusion that the HAC 
17 factor applies. Cheshire, supra; Dudley, supra; Perry, supra, 

Gilliam v. State, 582 So.2d 610 (Fla. 1991). 

We must point out some interesting observations by Mr. 17 

Ramirez that relate to the other issues on appeal. At pp. 84-86, 
Ramirez opines that the victim might not have been conscious 
throughout the attack - thus enhancing the relevance of Dr. 
Wetli's testimony. See Johnston, supra. Ramirez also notes that 
Mrs. Quinn was not robbed, sexually assaulted or the "target of 
the robbery" - all factors that support the 'lavoid arrest" 
factor, 

@ 
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The murder of Mary Jane Quinn was clearly heinous, atrocious 

@ and cruel under any rational review of the record. 

POINT VIII 

THE JURY INSTRUCTION ON THE HAC FACTOR WAS 
PROPER AND THE ISSUE WAS NOT PRESERVED FOR 
APPELLATE REVIEW 

During the charge conference on the penalty phase 

instructions the trial c o u r t  stated it would give the standard 

"HAC" instruction and the defense did not object ( R  2 4 2 0 ) .  After 

the charges were given to the jury no additional objection was 

aired ( R  2486). Thus, the Appellant's claims of error under 

Maynard v. Cartwriqht, 186 U.S. 536 (1988), and Stringer v. 

Black, 503  U.S. -, 117 L.Ed.2d 367 (1992),18 are not preserved 

and are not available to him on appeal. Sochor v. Florida, 504 

U.S. , 119 L.Ed.2d 326 (1992); Atkins v. Sinqletary, 622 So.2d 

9 5 1  (Fla. 1993); Rose v. State, 617 So.2d 291 (Fla. 1993); Sims 

v. Sinqletary, 622  So.2d 980 (Fla. 1993); Ferquson v. Singletary, 

So. 2d __I (Fla. 1993), 19 Fla.L.Weekly S101. Kennedy v. 

Singletary, 602 So.2d 1285 (Fla. 1 9 9 2 )  

Without abandoning this procedural defense, three factors 

are worth mentioning. 

First, the instruction at bar is not the instruction 

condemned in Espinosa. 

Second, the murder at bar was so clearly heinous, atrocious 

and cruel that this factor would have been properly applied 

regardless of the form of the jury instruction, rendering any 

No claim is raised under Espinosa v .  Florida, 505 u.S. * 120 L.Ed.2d 854 ( 1 9 9 2 ) ,  or Sochor v. Florida, 504 U.S. - , -' 119 
L.Ed.2d 326 (1992). 
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"error" harmless. Gorby v. State, So. 2d (Fla. 1993), 18 

Fla.L.Weekly S263; cf. Thompson v. State, 619 So.2d 261 (Fla. 

1993), see also Clemons v. Mississippi, 494 U.S. 7 3 8  (1990). 

@ 

Third, neither Strinqer, supra, nor Maynard, supra, apply to 
Florida" because in Florida, by statute, the jury is neither the 

sentencer nor the co-sentencer ~ and the jury does not report any 
specific findings of fact. Bertolotti v. Duqger, 8 8 3  F.2d 1503 

(11th Cir. 1989); Johnson v.  Sinqletary, 991 F.2d 663 (11th Cir. 

1993); Clark v. Dugger, 559 So.2d 192 (Fla. 1989); Porter v. 

Dugqer, 559 So.2d 201 (Fla, 1989); Ventura v. State, 560 So.2d 

217 (Fla. 1990). 

Thus, Mr. Ramirez' unpreserved jury instruction claim is not 

a basis for appellate relief. 

POINT IX 

THE TRIAL COURT DID NOT ERR IN WEIGHING 
MITIGATING EVIDENCE 

The defendant presented very minimal evidence in mitigation, 

summarized as follows: 

1. Marie Davis: Ramirez' grandmother testified that 

Ramirez' parents did not like him very much and did not treat him 

well (R 2381-2383). On cross, Mr. Davis explained that this 

"dislike" came about because Ramirez was a "troublemaker" and his 

mother simply gave up on him (R 2384). She never saw Ramirez 

beaten but o n l y  heard stories from the defendant (R 2384). Out 

of five siblings, on ly  the defendant was a killer (R 2384). 

Maynard itself explicitly distinguishes Florida cases from 19 

its ambit due to the f a c t  that Florida juries do not pass 
sentence. 
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2. Elsie Johnson: Ramirez' aunt testified that the 

defendant was abused when very young, but she took Ramirez into 

her home at the age of 7 and kept him " 3  or 4 years" (R 2 3 9 0 ) ,  

and never beat him (R 2 3 9 0 ) .  Johnson w a s  unaware of the prison 

I) 

Ramirez went to at age 16 ( R  2 3 9 1 ) ,  but noted that Ramirez went 

to live with his so-called "abusive" mother upon his release (R 

2392). She had had no contact with Ramirez since his release (R 

2 3 9 2 ) .  

3 ,  Estell Collins: Ramirez' aunt verified that Ramirez was 

removed from his home when very young and not abused thereafter 

( R  2 3 9 3 ) .  She also suspected sexual abuse but had no proof (R 

2396). Ms. Collins "thought" Ramirez might have fathered some 

children aver the years ( R  2 3 9 7 ) ,  and then obligingly said that 

he loves his children (R 2 3 9 7 ) .  

Neither Collins nor Johnson had ever testified before about 

the alleged early childhood abuse, because "no one asked" (R 

2390,  2 4 0 1 ) .  

No expert testimony was provided to link the hearsay reports 

of possible early childhood abuse to the crime at bar. 

In rebuttal, the State called Irma Botana, the investigator 

who did a presentence investigation ( P S I )  on Ramirez in 1984. 

She reported that there was no evidence of any sexual abuse (R 

2435). Next, the State called Joseph Papy, the preparer of the 

PSI  completed in 1976 .  Papy spoke to Ms. Collins and Ramirez' 

mother, and was never told about "beatings" or sexual abuse (R 

2 4 4 5 ) .  

The trial court carefully considered the conflicting 

evidence in mitigation, and held: 
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Th Court considers each st tutory mitigating 
circumstance and other mitigating factors. 

The Court finds no statutory mitigating 
circumstances exist. The defendant has 
asserted that the statutory mitigating 
circumstance of being merely an accomplice 
with relatively minor participation 
(§921.141(7)(~)) exists. However, this Court 
finds no evidence to support this 
circumstance. The defendant also claims that 
his capacity to appreciate the criminality of 
his conduct or to conform his conduct to the 
requirements of law was substantially 
impaired (§921.141(7)(e)). Specifically, 
that the ingestion of alcohol or drugs caused 
this impairment. Again, this Court finds no 
evidence to support this circumstance. 
Finally, the defendant proposes that his age 
( 2 3 )  at the time of the offense is a 
mitigating circumstance ( 8 9 2  1.14 1 ( 7 ) ( f ) ) . 
This Court rejects that as a factor in 
mitigation in this case. 

As to any other factor that would mitigate 
against imposition of the death penalty, this 
Court previously found that the defendant was 
a loving and attentive father of two children 
and had close ties to other members of his 
family. In the instant proceeding, t h e  
defendant presented no evidence to suggest 
this factor might still exist. And, in fact, 
the record of lack of contact between the 
defendant and his family during his 
incarceration belies this claim. The Court 
therefore rejects this as a possible 
mitigating factor. 

The defendant did present some evidence of 
his having been abused as a child. While 
this evidence was not particularly credible 
or convincing, this Court finds that whatever 
abuse did befall the defendant it does not 
rise to a level that this Court would 
consider to be a mitigating factor. 
Additionally, the defendant argues that 
somehow hi5 having been incarcerated as an 
adult at the age of 16 mitigates his conduct 
here. The Court is unable to comprehend this 
argument or to attach any significance to it. 
Therefore, it is rejected. 

Upon consideration, it is the conclusion of 
the Court that sufficient aggravating 
circumstances exist which outweigh the mere 
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possible mitigating circumstance. 
Accordingly, the crime involved in this case 
warrants the imposition of the death penalty. 
(R 2939-2940). 

If Mr. Ramirez received some spankings p r i o r  to the age of 

seven - a claim based only upon hearsay - this "mitigating 

evidence" was never linked to the crimes at bar and certainly did 

not suffice to overcome the aggravating factors - contested and 
uncontested - at bar. A mere tough youth is not a controlling 

factor. Sochor v. State, 580 So.2d 595 (Fla. 1991); King v. 

State, 555 So.2d 355 (Fla. 1990); Scull v. State, 533 So.2d 1137 

(Fla. 1988); Valle v. State, 581 So.2d 40 (Fla. 1990); Zeigler 

v. State, 580 So.2d 127 (Fla. 1991); Rogers v. State, 511 So.2d 

5 2 6  (Fla. 1987) (no nexus between childhood trauma and crime). 

The function of a trial judge, as actual sentencer, is to 

consider all mitigating evidence, - not to mindlessly "believe" it. 

Eddinqs v. Oklahoma, 455 U.S. 104 (1982); Lockett v. Ohio, 4 3 8  

U.S. 586 (1978). Thus, the judge still has discretion to rule 

whether the evidence, "rebutted" or not, rises to the level of a 

"mitigating factor." Petit v. State, 591 So.2d 618 (Fla. 1992); 

Sireci v. State, 587 So.2d 450 (Fla. 1991); Campbell v. State, 

571 So.2d 415 (Fla. 1990); Kiqht v. State, 512 So.2d 922 (Fla. 

1987). 

Mr. Ramirez' cited case of Campbell v. State, 571 So.2d 415 

(Fla. 1990) states that trial judges must "find" mitigating 

factors that are established by the evidence, but it also states 

that the issue of whether the mitigating evidence rises to that 

level is a finding of fact that will - not be reweighed on appeal, 

citing Brown v. Wainwriqht, 3 9 2  So.2d 1327 (Fla. 1981). 
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The trial judge at bar acknowledged the minimal mitigation 

@ proffered by Ramirez, including some wholly unsubstantiated 

speculation about "substance use" or being "merely an 

accomplice." The judge simply found that this evidence did not 

mitigate the crime at bar and did not outweigh the HAC factor, 

the fact that Ramirez had a prior conviction for a violent felony 

( R  2 9 3 7 ) ,  the commission of this murder during a felony (R 2938), 

or the "avoid arrest" factor. ( R  2938). These strong aggravating 

factors clearly render any "failure" to consider proposed 

mitigating factors harmless. Wickham v. State, 593 So.2d 191 

(Fla. 1991); Cook v. State, 581 So.2d 141 (Fla. 1991). 

The court was absolutely correct. 

POINT X 

THE APPELLANT IS NOT ENTITLED TO RELIEF ON 
HIS REMAINING CLAIMS 

The Appellant's remaining three claims are disposed of as 

follows: 

(A )  The Caldwell Claim 

Ramirez alleges that Caldwell v. Mississippi, 472 U.S. 320 

(1985) was "violated" when the jury was correctly advised that it 

was ~ not t h e  final sentencer. Pursuant to 8921.141, Fla, Stat., 

the jury is - no t  the sentencer in Florida nor is it a "co- 

sentencer". It is merely advisory - a status only the Florida 
legislature can constitutionally change. There is no 

constitutional requirement of jury sentencing. Spaziano v .  

- Florida, 468 U.S. 447 (1984). Indeed, the jury need not even 

report its findings in aggravation or mitigation. Hildwin v. 

Florida, 490 U.S. 6 3 8  (1989). 
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Since the jury is not the sentencer in Florida, Caldwell 

does not apply here. Provenzano v. State, 561 So.2d 541 (Fla. 0 
1 9 9 0 ) ;  Foster v .  Dugqer, 518 So.2d 901 (Fla. 1987); Banda v. 

"- State, 536 So.2d 221 (Fla. 1988); Cave v, State, 529 So.2d 293 

(Fla. 1988). 

Here, no defense objections to the "Caldwell" comments 

appear of record, thus precluding review in any event. Mitchell 

v. State, 527 So.2d 179 (Fla. 1988); Dugqer v. Adams, 489 U . S .  

401 (1989). 

[El) References To "Other Offenses" 

The Appellant alleges that the state elicited testimony from 

two rebuttal, penalty phase, witnesses about "other crimes" that 

somehow tainted the entire proceeding. 

First, Ramirez accuses the state of eliciting testimony from 

Irma Botana that she prepared a "PSI" on Ramirez in 1984. That 

is incorrect. The truth is that the state asked Ms. Botana what 

she did for a living and she replied that she was a "pretrial 

services officer." (R 2427). Then the state asked: 

Q .  Back in 1984 what were you doing f o r  a 
living? 

A .  I was a probation officer for the State 
of Florida, Department of Corrections. (R 
2427). 

Defense counsel objected, stating that the witness was 

testifying to a 1984 "PSI'. (Id,) The trial court disagreed 

that she had gone that far and overruled the defense (R 2429-31) 

but offered a curative instruction (R 2431-32) and told the jury 

not to infer or assume the existence of any prior convictions 

(LdL) * 
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All the jury ever learned was that Ms. Botana investigated 

Ramirez. 

When Mr. Papy testified to speaking to a juvenile officer in 

1976, the defense objected anew ( R  2440). The court overruled 

the objection since the jury knew that Ramirez' "adult" robbery 

conviction in 1 9 7 6  began as a "juvenile" case and, Judge Sepe 

noted, Ramirez would have had some juvenile officer involvement 

in the felony case (R 2441). Thus, the jury was not led to 

believe there w e r e  "other convictions.'' 

It is submitted that the trial judge was in the best 

position to assess the statements and their impact and, thus, his 

discretionary decision not to grant a mistrial should be upheld 

as long as it enjoys record support. See, Johnson, supra; 

Endress v. State, supra (abuse of discretion). 

The cited case of Geralds v. State, 601 So.2d 1157 (Fla. 

1992) is distinguishable because there the state, in violation of 

a court ruling, specifically asked, a witness about "prior felony 

convictions." That was - not the situation in this case. Geralds, 

however, also says that "harmless error" can be considered. In 

the case at bar, the aggravating factors surrounding the death of 

Mrs. Owens were so overwhelming, and the so-called mitigating 

evidence was so trivial, that the implication of some "juvenile 

problems" cannot possibly have influenced the advisory jury and 

definitely did not play a part in the Court's actual findings in 

support of the death penalty. DiGuilio, supra; Roqers, supra. 
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_CC-)-Th.? - T e a  I_court; -!!id. !!!t-~F%??~EE~lC"Li~it - ._- - 
Arqument" or Mis-Instruct The Advisory Jury 

The Appellant contends that the trial court refused to allow 

him to argue that someone else was the "actual" killer or that he 

was merely an accomplice. H e  a l so  contends that the Court erred 

i n  not instructing the jury on this as a mitigating factor. 

First, Ramirez __ did argue the theory about a phantom 

accomplice to the advisory jury (R 2475). The State properly 

objected when Ramirez, in the penalty phase, began to expand this 

argument into a reargument of "guilt" ( R  2 4 7 5 ) ,  and Ramirez' 

attorney acquiesced to the objection by the State and altered his 

argument (id). ~ Thus, the issue was waived, if it ever existed. 

Second, the "phantom partner" instruction was rejected 

without objection (R 2415), because there was - no supportinq a evidence. - The issue was, again, waived. In addition, however, 

we must n o t  forget: 

(1) The "other fingerprints" were the general latent prints 

found around the Federal Express Building that were never linked 

to this offense in even the most remote fashion. 

(2) Only Ramirez' print was - in - 1  blood by the victim's body. 

( 3 )  The shoe print was not suitable for testing and there 

was - no evidence I- at all that it was "too small" fo r  Ramirez. The 

only person to ever say that was defense counsel, who was not a 

witness. 

( 4 )  Ramirez' defense had been alibi, not ''I was there but 

someone else killed Mrs. Owens." Indeed, Ramirez called no 

witnesses and never testified to such a theory. 10 
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Ramirez' failure to preserve the record precludes review of 

this sub-issue. Steinhorst v. State, 412 S0.2d 332 (Fla. 1982); 

Clark v. State, 363 So,2d 331 (Fla. 1 9 7 8 ) .  Nevertheless, Ramirez 

was not entitled to jury instructions on a claim for which there 

was virtually no record evidence. Magqard v. State, 399 So.2d 

9 7 3  (Fla. 1981); Jones v.  State, 612 So.2d 1370 (Fla. 1992) and 

his arguments regarding novel theories, phantom accomplices or 

other putative "mitigation" were adequately covered by t h e  

"catchall" instruction that the jury could consider any other 

fact, relating to the crime or the defendant, that mitigated the 

offense. Stewart v, State, 558 So.2d 416 (Fla. 1990). 

CONCLUSION 

Based on the foregoing arguments and authorities, the State 

respectfully requests that this Honorable Court affirm 

Appellant I s  . 

Respectfully submitted, 
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