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The Appl l an t ' s  Statanent of the Facts contains material d s s ions  

and is thus rejected by the Appellee who sulrnits the  follawing account: 

The defendant was charged with t m  counts of f i r s t  degree murder, one count of 

sexual b a t t q  with great force, and one count of armed burglary (Rl-5). This is 

the third t r ia l  of this cause. The f i r s t  endd in mistrial; t he  second was 

rwersecl by t h i s  court. Garcia v. State,  564 So. 2d 124 (Fla. 1990). 

A. Guilt Phase 

The victims herein, Julia Ballentine and Mabel Avery, v e r e  e lder ly  

sisters who lived together in the Leisure City area, now known as Hatestead 

(T.617, 618). -1 Avery was 86 years old a t  the t h  of the  comnission of 

these crimes i n  January, 1983 (T.617). Ju l i a  Ballentine was 90 years old, very 

frail, and had trouble walking (T.617-19)" 

The victims had given up driving approximately tm years prior to  the 

crimes herein (T. 617) .  They thus depend& on t h e i r  neighlmr, Rose Flight, for  

transportation. I Id. Ms. Flight had knawn the victims very well fo r  approximately 

0 

t en  pars and was familiar with their habits. Id. 
The sisters wee h c u l a t e  housekeqers (T.626) .  Mabel Avelry did 

the  shopping f a r  the household (T.618-19). She was 

an early riser, who got up a t  around 6:OO a.m. every day, would go outside and 

Mabel laTed to  read (T.618). 

get the newspaper, and draw open the  curtains inside (T.618). She m l d  read the 

ppr before her sister got up a t  9:00 a.m. (T.618, 627) .  J u l i a ' s  hobby was 

crossurx3rd puzzles. She muld  work any c m s m r d  puzzle given t o  her (T.618). 

Ms. Flight last saw the  sisters alive and w e l l  on Friday, January 14,  1983, when 

she took Mabel grocery shopping (T.619). 

On Nxday morning, January 17, 1983, M s .  Flight was get t ing ready for 

a doctor's appointmnt, when another neighbor asked her t o  check on the victims. 

- Id. The victims' curtains were still drawn, nenJspapers wzre still uncollected i n  

1 



the  y d ,  and a grocery bag f u l l  of citrus, which the  neighbors had l e f t  for  the 

sisters, was by their door (T.620). The neighbors f i r s t  telephoned the  victims, 

but got no answer. They then knocked on the  door and bedrocan windows to  no 

avail, Ms. Flight then a t t q t e d  to  use a key given to  her by the  sisters, but 

was unable to  open the  front door, as it was latch-locked f m  the inside (T.620, 

622) .  The neighbrs  then went arrxlnd the  back of the  house to  the  back patio and 

d i s c w e d  that  the p t i o  door's screen was slashed, with broken glass around it 

(T.621).  Another neighbor, M r .  Diaz, pushed in the rest of the  glass, entered, 

and opened the front door (T.622). The neighbrs  waited outside u n t i l  the  police 

arrived a t  approximately 1O:OO a , m  (T.635, 661) .  

Sergeant Anne Gribbins cordoned off the  victims' house, and waited 

un t i l  the  crime scene technicians and the mdical e d n e r  arrived approximately 

an hour later (T.637). The only point of forced entry to  the  victims' house was 

i n  the rear; the  screen an the back patio screen door, leading t o  the  kitchen, 

had besn cut. The kitchen door, which was a jalousie door with screening, and 

locked with dead bol t  lacks needing keys fsam both sides, had several jalousies 

broken, with the screening cu t  and pushed in to  the  kitchen area (T.684-5, 695) .  

a 

The kitchen i t s e l f  was neat and tidy and did not show any signs of 

disturbme (T.693). There wem twu grapefruit halves each s i t t i n g  in a bawl, 

covered, an t he  kitchen counter (T.694). The night l i gh t  outside the  front door 

was off (T.642).  !Itm Miami Herald newspaprs, dated Sunday and lbnday, January 

16 and 17, 1983, respectively, m i n e d  uncollected and still i n  t h e i r  wrappers 

on the  front lawn (T.639). A copy of the  M i d  Herald, dated Saturday, January 

15, 1983, was found i n  the victims' garbage can, which had been rolled out to  the 

curbside (T.659, 700). This paper had "obviously been read," and its cr~ssworcl 

puzzle section was f i l l e d  out and c q l e t e d  (T.700).  

The living room and bathroom areas of the  house were also undisturbed 

A hallway leading to  the  t m  bedrocrxns in the  house had drops of 

This blood was not smeared or splatter& (T.774); 

(T.644-45). 

blood on t he  f loor  (T.703). 

2 



the  drops w e r e  deposited i n  a dowxrward motion w i t h  no velocity (T.800). 

hour search of the  house, the  crime Scene t d m i c i a n s  w a x  unable t o  locate any 

pocketbook or wallet, or any itans n o m l l y  contained within these, such as 

credit cards, social security caxds, medicare cards, prescription cards, etc ,, 

belonging to  the victim (T.752-53). Crime scene technician G i l b e r t  also 

t e s t i f i e d  that he canvassed the  area around the victims' house for said "personal 

effects, identification, mney," which had not been located in the  house 

(T.1241). Nothing was recovered (T.1242, 1204). 

In a 10 

0 

Mabel Avery was found in the  s o u t h s t  bedroam of the  house. She was 

i n  a s i t t i n g  position, "comered" against the wall, next to a closet which was 

open (T.853, 896, 686). The position t h a t  the lmdy was found i n  was consistent 

with the  position that death actually occurred in (T.853). The k i y  was i n  f u l l  

rigor when discovered. Id, She was wearing pajamas (T.651). One of the tm 

single b d s  in the  bedrocan was neatly made. The other had been slept i n  and was 

not made (T.686). There were no signs of b l d  on these beds. 

Mabel had 14 stab mmds on the f rontal  axea of her bxiy (T.854, 

855). A 

stab wund t o  the abdmen was appmximtely f ive  (5) inches in length, and went 

a l l  the way through her intest ines  to  the in te r ior  vena cam, a major blood 

vessel which canes dawn the  back (T.858, 897).  A stab wound t o  the chest "ripped 

open" the  front of the  heart  (T.859). Another stab wound to  the  chest went 

through the chest wall where the rib joins the cartilage (T.860). Other stab 

wounds i n  the area of the breast pierced the lung on the left side (T.859). In  

addition, Mabel had nine ( 9 )  defensive wounds, eight (8)  of which WE on the 

arms and hands, one of which was on one of her legs (T. 855). The irregular 

cut t ing and abrasions around the  defensive wounds reflected that the rn and 

hands of the victim w e r e  w i n g ,  i n  an a t t q t  to block the knife and shield 

other parts of the bocty (T.855, 865-68). The defensive mun& to  the fingers 

also reflected the severance of tendons; t he  stab m d  to  the leg entered one 

Five lethalmunds viere to  the chest and the akdaen area (T.855, 860). 

J) 
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side of the  leg and e x i t 4  the  other (T.867, 869).  Mabel's cause of death was 

multiple stab wounds (T.870). The stab w d s  collectively gave her enough blood 

loss t o  cause her death (T.860). 
e 

Ju l i a  Ballentine was found face dam, mouth open, on a rug in the  

middle of the southeast bedroam of the house, Her legs were spread apart (T.897, 

901) .  H e r  pajama top was pulled up on the bocty (T.728, 898); her pajama bttm 

was around her right shoulder (T.652, 898). The rrdical examher t e s t i f i e d  tha t  

it was "clear" t h a t  a sexual battery occurred, because Ju l i a  had a bruise on her 

labia, the folds in the outer genital m a ,  and, "an abrasion going around the  

back of the  vagina, near the entrance part" (T.909). She also had a "laceration 

that was a b u t  an eighth of an inch long in the anal canal." (T.909). The 

presence of hemrrhage i n  this area indicated blood p ~ s s u r e ,  and reflected that 

she was alive when these injuries =re inf l ic ted.  3. The anal injury was mre 

consistent with having been inflicted by a knife (T.909-10). The injuries to the 

vagina were consistent w i t h  having been caused by fingers OK other objects 

(T.910). 

J u l i a ' s  cause of death was a150 multiple stab mmds (T.908).  She 

had a t o t a l  of 28 stab wounds on her bocty (T.903). Ju l i a  was stabM through her 

cheek, the nipple of her b m 6 t ,  chest and alxkawn (T.902-06). Same of these 

stab w x r ~ I ~  w e r e  caused by the  "twisting of the knife blade," as evidenced by 

holes i n  the skin resembling "Chinese alphabet letters. (T.902). The stab 

mmds tore the heart apart (T. 904), and w n t  through the rib area, lungs, liver 

and miscellaneous internal  organs of the aWcatlen (T.905-06). 

Ju l i a  also suffered twlve defensive injur ies  of the  arms and hands, 

which reflected these parts wxe i n  notion, a t t q t i n g  to  block the  knife fm 

stabbing the vital organs, and which caused the tendons in the hand to be severed 

(T.906-08). Them w e r e  also defensive injuries t o  the legs: one "through and 

through" stab mund beluw the knee on the r igh t  side of the calf area, and 

another stab mund that  entered ju s t  belaw the knee on the  l e f t  side (T.911-12). 

I )  
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The d-pest stab wund on this victim was t o  the heart and f ive  ( 5 )  inches long 

(T.905). The m d  t o  the cheek and the chest mmds, which leaked a lot of 

blood, coupled w i t h  the presence of the 1- amount of blood on the  sheets and 

pillow case of the  bed, reflected that the attack on t h i s  victim began i n  her bed 

and culminated on the floor (T.905,908). 

Based upon the  depth and pattern of the  victims' injur ies ,  and the 

fact t h a t  hard matter such as tendons, rib, cartilage, etc., had been penetrated, 

t he  medical examiner opined that the weapn used was a folding, single blade 

knife w i t h  a hand guard; the t i p  of t h i s  weapon muld have k e n  bent or broken 

due to  the penetration of K ~ X ,  cartilage, etc (T.860-61, 906, 928) .  The medical 

examiner also examined the  s tmach contents of both victims and found them to be 

empty (T.908). Mabel Avery's bladder was contracted and empty, with no signs of 

incontinence, but consistent with an individual who has r i sen  in the mrning and 

urinated (T.896, 913). Based u p n  the  rigor mrtis, the stamach contents, 

Mabel's V t y  bladder, the  presence of cu t  grapefruit on the kitchen counter, the 

fact that the Sunday newspaper had not been collected, and other physical 

evidence of the  hmdiate surroundings of the  victims, the  medical examiner 

opined that the  victims had died in the  early morning hours of Sunday, January 

16, 1983 (T.913-14). 

Witness X h n a  Evans t e s t i f i e d  that she was the  victims' neighbor; 

they lived r igh t  behind her house (T.1079). Her backyard and that  of the v i c t i m  

abutted each other (T.683, 730, 1121) .  Early Sunday mming, January 16, 1983, 

she was mken up by the  sound of glass breaking; the s w d  c e  f m  the  back of 

her house (T.1076-77). She looked a t  her clock, which sh& 6:OO a.m. ,  and her 

infant son, who usually woke up for food a t  around s ix  a.m., began crying 

(T. 1077).  M s .  Evans breast fed her son and did not investigate the sound of 

glass breaking. Id. 
Mrs. Elizabeth mayo, a family friend of the defendant, testified 

that a t  7:OO a.m. that Sunday mnZing, she saw the  defendant, through her 

e 
5 



bathrocan window, running towards her house, in &ism City (T.814-15, 818). 

This Mh-mun windm faced west, in the  direction of the victims' residence 

(T. 1133-34). The distance between the Aguayo residence and that of the victims 

is one-half mile or less, appraximately t h  or four avenues apart (T.1114-15). 

The defendant hock& on her door and asked for her son, Feliciano Aquayo 

(T.816). The defendant 

had blood on his shirt, pants, hem of his pants, and face (T.817). There was no 

d i r t  sticking to his clothes or on his shoes (T.820-21). 

The defendant did not came inside as he usually did. - Id. 

Feliciana Aquayo testified that he was a friend of the defendant's 

(T.946). In January, 1983, he and the defendant wrked as farm laborers i n  the 

s a ~ e  fields (T.946). The defendant livd in the Swth Dade labor camp, with one 

of his relatives, Wally Gcanaz. I Id. Feliciano l id  with his m n t s .  The camp 

was approximately 2-3 miles away frwn Feliciano's house (T.977). 

E a r l y  Sunday morning, Feliciano was awakened by his parents and told 

the defendant was at the front door (T.953). Feliciano went outside and saw the 

defendant, "upset - you can say scared. " Id. The defendant had blaod on his 

clothing, on his shirt, and front and bttm of his pants (T.954). 

The blmi on the defendant was "fresh," in the pmess of Wrying 

up, I' "like it was jellying up. I' (T.955). Feliciano asked the defendant what 

happen&. Id. The defendant stated that he had bzen walking h m  f m  the Cuervo 

bar, NO= than ten miles away, when t w o  males and one female approached kim w i t h  

a car, got out and started beating h i m  w i t h  a tire jack and other objects, for 

"no reason at all. 'I (T.955-57). The defendant stated that he was thrown down, 

struggled, got back up, "stuck one of the guys,'' and st&M the female (T.957). 

The defendant then s h d  Feliciano his knife, which was full of 

still drying blood (T.960). The defendant's knife was a folding knife, with a 

four to six inch blade; its tip was bent (T.961). Feliciano testified that the 

defendant's knife's blade tip had not h e n  bent when he had seen the hife on 

prior occasions (T.961-62). 
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The defendant further stated that he was attacked by the unknown 

assailants in an area south of the Everglades Trailer Camp, by the cuwe of the 

road i n  front  of a corn f ie ld  (T.961, 963). The defendant stated t h a t  he ran 

through the  corn, took the back road down to Florida C i t y ,  and walked straight 

d m  to  Feliciano's house (T.963). U n b e k n o w n s t  to  the  defendant, Feliciano was 

wry familiar with the area described by the defendant, because, he had been a 

four to  five years (T.962). 

of dirt roads (T.963). The 

tractor clriver i n  those corn fields for approximately 

The "back road" to Florida City a t  the tiole consisted 

corn fields e r e  of glazed, "very sticky" dirt (T.969 

The distance b t w e n  Florida City and Feliciano's hare was 

approximately eight miles (T.963-64). The defendant did not have any injuries on 

him; no "lumps" or "b.mnps" from any tire jack WE visible (T.959). Although it 

had rained heavily during the night on Saturday (T.820), and the defendant had 

allegedly struggled and been thmwn t o  the ground, there was no dirt on his 

clothes or shoes either, and he was not tet (T.959, 820, 969-70). 

The defendant then asked Felickano for a ride back to  h i s  house a t  

the  South Dade labor camp, wkich is in between Florida City, where the defendant 

said he had c a  f m ,  and Feliciano's house (T.963-64). Feliciano obligd. 

During the  car ride to  the defendant's residence, the defendant kept saying, "I 

told than not to  ge t  me mad. I have this animal inside of m." (T.965). The 

defendant did not explain what he m t ,  and Feliciano did nat ask. - Id. 

When they reached the South Dade labor camp, the defendant asked 

Feliciano to  drive around the camp sweral t-s first (T.966). Feliciano again 

obliged and they drove amund the camp for appmximately ten minutes, before 

dropping off t he  defendant a t  his h m .  Id. The defendant then tried to  go i n  

the side doox: of his residence, but was unable t o  o p n  t h i s  door. I Id. H e  then 

walked t o  the front door, knocked, and was let i n  by his relatives. - Id. 

Later on that same Sunday, i n  the afternoon, Feliciano and his mther 

w n t  to  the  corn f ie ld  specified by the defendant (T.968), where the alleged 
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assa i lan ts  had attacked the defendant. As previously mentioned, Feliciano was 

very familiar w i t h  t he  area (T.962, 968) .  Feliciano want& to  see i f  t h e m  was 

any indication of s m " y  getting stabbed, killed, etc., h the area (T.968). 

Feliciano drove up and down the road i n  front  of the  corn fields, stoppd and 

walked around for a few minutes (T.1009). Feliciano did not see any indications 

of a struggle,  blood, tire jacks or other metal ins t rumnts  (T.968). 

Feliciano also t e s t i f i e d  as to  the events on t h e  day preceding the  

murders. On Saturday afternoon, January 15, 1983, Feliciano had v i s i t ed  the  

defendant at  the latter's residence a t  the South Dade labor camp (T.947). A t  

approximately 7:OO p.m., they went together to  a C i r c l e  K food store, where they 

purchased a beer for the  defendant and a coke for Feliciano (T.948). 

went to  the Sky V i s t a  Amusen t  Center where they played pool (T.948-49). 

They then 

They 

then m n t  back to  the camp h a u s e  the  defendant had a date with "Marylou. " 

(T. 949) , Howwer, Marylou was with her "other by f r i end .  'I - Id. !t'he defendant 

became "mad; upset. (T.950). The defendant and Feliciano then w n t  back t o  the  

C i r c l e  K store, purchased anotkr beer and another coke, and again went t o  the  

Sky V i s t a  Amusement Center. Id. They stayed for approximately 30-40 minutes, 

left to  give a ride to  Fel ic iano 's  mthe~, and came back to  the Sky V i s t a ,  where 

they played pool unt i l  appmximately 11:OO p.m (T.951). The defendant was no 

longer "upset" a t  t h i s  time (T.987). 

At 11:OO p.m., Feliciano told the defendant that he wanted t o  go 

hame; t h e  defendant request& that he be dropped off  a t  the "Leisure C i t y  

Lounge.'T (T.951). Feliciano thus drwe the defendant to  the Leisure C i t y  I.,mnge, 

Feliciano also told the defendant to  call 

The defendant did not call for a 

kim off and m n t  hare (T.952). 

him a t  "anytime" i f  he need& a ride home. Id. 
r i d e  thereaf ter .  Id. 

The Leisure C i t y  Lmnge is appm&"Iatdy a mile away fmm Feliciano's 

The victims' house was i n  bet-n Feliciano's hame and t h e  Leisure City hame. 

Lounge (T. 1114). The distance between the Leisure C i t y  Lounge and the victims' 

residence was approximately one-half t o  six-tenths of a mile (T.1115). 
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m f i n a  Perez-csUz t e s t i f i e d  that she has liM a t  t h e  South Dade 

labor camp since 1965 (T.1022). She mrked i n  t h e  f i e l d s  picking crops fo r  crew 

leader m i n o ,  with whan she had c m  dawn f m  Exas, since 1965 (T.1047). She 

knew that t h e  defendant was staying a t  the camp with Wally &mz, and had seen 

him around the  camp (T.1022, 1052). I n  January 1983, she was working i n  the  s m  

fields as the defendant, picking l h ~ s  (T.1023). The defendant worked there  

every day at that t h .  (T.1050). One day in January, 1983, while wrking in t he  

fields, m f i n o  was taking a break, as is custmwy for the farm workers when a 

truck is filled up w i t h  1%~ and they have to  await t h e  arrival of the  next 

truck (T. 1024, 1039) . The defendant was also taking a break and talking to  a 

group of men, approximately 10 t o  12 feet  away fram her (T.1025). 

Rufina heard the defendant tell t h e  other men w i t h  him, "Do you h a w  

what happened?" (T.1026). One of the men ask&, "What?" - Id. She then heard the  

defendant say, "I got i n  trouble with these wmen, but I d o n ' t  have to  worry  

about it, because they are already i n  he l l .  L Id. One of the Men then asked, T e  

la shingastes?", which Rufino stated is a slang expression meaning, " D i d  you fuck 

than up?" Id. The defendant lsespnded, "yes, but I d o n ' t  have t o  wtxry about 

than, because they are already in h e l l .  'I I Id. h e  of the mn then asked, "Haw did 

you do i t ? "  (T.1027). The defendant stated, "I m n t  -ugh the back door and I 

ripped out the screen door. I' I Id. The defendant then saw Ftufina looking at him 

and stopped talking. Id. The entire conversation had b n  i n  Spanish, which is 

Rufina's native language (T.1028). 

Rufina Perez also t e s t i f i e d  t h a t  she has a social security nunhr ,  

and always supplies the number to  the field c m  leaders and Trevino, because she 

applies for social security benefits  every year (T.1033). She stated that a lot  

of c m  leaders i n  Dade County take social security f m  the wrkers, but don' t 

send the mney to  the "big office. 'I (T.1034). Instead, they keep the mney for 

themselves, Id. She thus always makes sure to give her social security nlnnber 

and get credit for the mney paid to social security (T.1034). 

a 
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Rufina Perez also knows crew leader Trevino's daughters, Irma and Ida 

( ~ " 1 0 3 5 ) .  1n 1983, Irma kept the payroll records for Trevino (T.1036). Later 

on, Ida did these records (T.1036). M s .  Perez stated that Irma and the  defendant 

rrwre friends. 'I (T. 1037). When asked if she knew who the  defendant used t o  see 

on a "social basis, 'I Rufina stated: "He m l d  ta lk  t o  Marylou, but he m l d  ta lk  

t o  Irma, too. That's what  I was trying to say." (T.1037). Perez also stated, "I 

know about h i m  and Marylou, because Marylou and myself worked together i n  the  

field. (T. 1036) .  

Btezt ive John =lair was assigned to  the instant case i n  1985, as 

part of the cold case squad (T.1103). On S e p t h r  25, 1985, he came into 

contact with the defendant i n  the State of Texas (T.1135). !The defendant was 

bm i n  'Jkxas (T.1137). The defendant was using, and provided, the name of David 

Garcia (T.1139, 1149) .  I d l a i r  mirandized the  defendant. The defendant signed 

and initialed the Miranda waiver form, i n  the name of "David Garcia. I' (T. 1140, 

1139). =lair then explained t o  the defendant that he want4 t o  ta lk  a b u t  t h e  

hcanicide investigation (T.1137). He advised the defendant that witnesses had 

seen him in the neighborhood where these crimes occurred, with blood on h i s  

clothing, and asked i f  he could explain his actions (T.1150). 

The defendant explained that  he had been t o  the Leisure Lamp, 

drinking, and had left and gone t o  another bar, C u m  bar. - Id. !I%e distance 

betmen &iswe I.ounge and C u m  bar is approximately 14 miles (T. 1152). The 

defendant believed he had gotten a ride to  the  Cum bar but did not h a w  by whom 

(T.1150). The defendant stated that  he ranahed at the C u m  bar for an 

undetermined length of t i n e ,  drinking, and then l e f t  and began walking (T.1151). 

H e  stated that  as he was walking i n  front of Everglades Labor c q ,  a vehicle 

stopped and two white males and a white f m l e  got out  of the vehicle (T.1156). 

One of the  males approached him w i t h  a raised tire iron, as i f  t o  attack 

(T.1151). The male was swinging 

a t  him with the tire iron w i t h o u t  hit t ing him, and the defendant stabbed the  

H e  then positioned himself behind the fanale. 
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fanale f ive  or s ix  times (T.1151). The defendant also added that a t  one point he 

fell and sc rapd  his face. Id. H e  also believed that  he had st&M one of the  

males, Id. The defendant could not prwide any description of the vehicle, such 

as color, model, make, manufacturer, etc (T.1153). H e  could not prwide any 

description of his assailants, such as build, height, age, color of hair, 

description of clothing, etc (T. 1153-54). The defendant then added that he had 

run through a corn field,  unt i l  he had reach4 a dirt mad, then ran t o  another 

d i r t  road and up to  a "big main mad. " From there, he said he ran t o  the  Aguaya 

house (T.1155). 

Detective kclair ,  w i t h  the aid of area plat  maps, obtained f m  the  

b m n t  of Public Works, depicting the SoutMst  section of Dade County, 

damnstrated the location, terrain and distances of the mutes taken as described 

by the defendant (T.1161-68). The distance walked by the defendant was 

approximately 15 miles as described by the defendant (T. 1168). The bulk of the  

mute included agricultural areas, and areas with bushes, woods, dirt and gravel 

(~.1161-68). The defendant would also have travelled djsectly in fmnt  of the 

Florida City police department in the route he described (T.1166-67). He would 

have reached his residence a t  the South Dade labr camp approXimately tm t o  

t h r e e  miles before reaching the Aguap residence (T.1168). LRClair similarly 

demonstrated the routes described by the defendant to  Feliciano Aguayo (T.1170- 

7 1 ) .  

Having been supplied with t h e  information by the defendant, LRC1ai.r 

also check& a l l  of the area hospitals and did not find any reports of a stab 

injury i n  the area a t  the t h  (T.1158). The only hospital report reflcxting any 

stab injury was the Baptist Hospital on Kendall D r i v e ,  which was not even 

m t e l y  i n  the area descrw by t he  defendant, and which reprted a self- 

inflicted stab wound. by a male during a damstic type argument (T.1157-58). No 

stabbing dwths had occurred in the area on January 16-17, 1983, e i ther  (T.1158). 

Sjmilarly, there were no reports of any stabbing incidents a t  the Florida City 

Police D q a r h n a t .  Id. 
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The State also presented the testhny of Detective Radcliff 

(T.1082). He testified that Septdr, 1985, he went to crew leader, Trevino 

to obtain work records of a group of individuals who -re working in the fields, 

"in an effort to gain more witnesses in a certain event. (T. 1088). Trevino was 

cooperative and attqted to retrieve the records qested (Id). - The end r e s u l t  

was that it was an unproductive interview. Radcliff was then Shawn what 

was mark4 as State exhibits 31 and 35 (Id). He stated that he had never seen 

said exhibits, did not how what they w e r e ,  and Trevino had never produced same 

(Id). 

(T.1088-9). 

The State rested and the defense mweci for judpnt of acquittal on 

the grounds that the State had not prwen the c r b s  or the peptrator's 

identity beyond a reasonable doubt, due to the circumstantial nature of t h e  

evidence (T.1221, 1224-5). 

The defense presented the testimony of Ida Paz (T.1307, et. sq.). 

M s .  Paz stated that she is M r .  "rwino's daughter; m i n o  died in January, 1989 

(T.1307). M s .  Paz testified that in January, 1983, she was anplayed as 

boakkeeper for her father and did payroll mords. (Id). She identified the 

aforemntioned exhibits 31 and 3J, yellow sheets of ledger p a p  with handwritten 

notations, as the payroll records of Rufino Perez and Enrique Juarez for the 

early of 1983 (T.1309). The defense then moved said records into evidence, 

pursuant to her testdny that she was the custodian and kept said records during 

the course of her employrent in 1983 (T.1310). I&. Paz stated that according to 

said exhibits, R u f h  Perez had only wrked on January 7 ,  14, 21 and 28, 1983; 

M r ,  Juarez had only mrked on January 7, 1983 (T.1311-12). Ms. Paz also stated 

that she had tried locating payroll records for Henry Garcia and David Garcia, 

but had been unable to find any such records (T.1312-13). 

I On cmss examination M s .  Paz achnitted that contrary to her abwe 

testimony, the m o d  did not reflect the days worked by Perez and the defendant 

(T.1314-15). Rather, the dates contained in said mom reflected that the 
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individual had w r k d  during the week ending on said dates. (Id). Thus, Mrs, 

Perez had mrkd during the weeks ending on January 7, 14, 21 and 28, 1983. (Id). - 

Mr. Juarez had w r k d  during the week ending on January 7, 1983. (Id). M s .  Paz 

then stated that, contrary to her testimony that said records we= in her 

handwriting, the names on said records identifying the individual whm they 

belonged to, tern in fact not her handwriting (T.1315-1316). The nams were 

written out by her sister, Irma. (T.1316). M s .  Paz admitt& that there was no 

other identifying indicia on said records, such as, addmss, telephone nmber, 

social security nLrmber, date of birth, etc (T.1323-1324). Ms. Paz did not 

recognize or know the defendant either (T.1324, 1313). I&. Paz's explanation for 

the lack of any social security nunhrs on MS. Perez's r ~ ~ o r d  was that, "she must 

have not given it to him [Trwino] when she was hind. ' '  (T.1320). Finally, M s .  

Paz stated that she rananbered that detectives f m  W t m  Dade came to see her 

and her father in 1985, westing pap11 records (T.1317). She also added that 

she had previously s u p p l i d  these records ( T ,  1326). 

Detective Gregary Smith then testifiwl that charges against the 

defendant were filed in the rm'es of H e n r y  Garcia, mvid Garcia and Emique 

Juarez, based upn information obtained during the investigation of the crimes 

herein (T.1329-1330). Detective Smith also stated that his investigation did not 

determine nor cwld it detemine whether Mr. E. Juares, spelled with an "S" as 

reflected in the p a y r o l l  m o d  abaTe, was the s a ~ e  as Juarez, spelled with a 

"Z", an alias utilized by the defendant, because the police didn't have these 

p a p 1 1  records, and said mords bore no other identifying indicia (T.1330-31). 

- 

e 

Cr ime  scene technician, D. G i h r t ,  who was a witness in the State's 

case in chief, also testified. He stated that in addition to the initial eleven 

hours spent at the victim's hame, he had performed other investigatory functions 

in this case (T.1230-31). He had for example taken aerial photqraphs of the 

victim's haw, surrounding residences, neighborhood and a med area s-ding 

this residential area (T. 1236). He had also canvassed the maid areas, looking 

0 
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for the  victims' praperty, because, as prwiously mentioned, "purses and personal 

effects, identification, mney, those kinds of things -re not located by us i n  

the house." (T.1241). In the course of said search, G i l b e r t  only found a 

campsite of aimen who mrked a t  the H a s t e a d  Air Force base, (T. 1242, 1250). 

There was nothing of any e v i d e n t i q  value. (Id). The victim's property was 

nemr recwered (T.1246). G i L b e r t  also stated t h a t  the search of the c r h  scene 

had revealed only seven latent fingerprints. Five of these e re  of no value; the  

remaining tm belonged t o  neighbor Diaz who had opened the front door (T.1250- 

51). Even the victim's awn fingerprints were not located a t  their ham (T.1252). 

Finally, David Rhodes, a crh.inalist/serologist w i t h  the Etm-Dade 

Police, assign& to  do blood typing, hair examination, etc., tes t i f ied (T.1262). 

H e  stated that he examined multiple b l d  samples f m  the hall, the t w o  

bedrooms, kitchen floor, the broken lamp, bed covering, clothing, rug, etc 

(T.1264), and catpard same a g a h t  samples collected from the victims. The 

blood a t  the scene belonged to  the victims and no foreign blood was found 

(T. 1273). 

I 

0 
Rhdes also examinfd a hair co1lected f m  the g r e n  rug i n  J u l i a  

Ballentine's bedrocrm and a hair  found on the latter's h d y  (T.1256). These hairs 

*re b m  Caucasian hair ,  and had particles of "foreign material," which could 

be d i r t  clinging to  them (T.1268). One of Rhodes' conclusions was that said hair 

belonged to  a person who had not bathed or was not very tidy about his appearance 

(T.1268). Rhodes stated that he had canpard the hair  found against tha t  of 

defendant's; they did not belong t o  kim (T.1269). 

cross-examination, Rhodes testified that because of the ccsrmomess 

of hair i n  t h e  envjsOrrrnent - there  are thousands of hairs i n  a crime scene such 

as that i n  the instant case-its analysis is dependent upon such factors as 

timing, location, origin, etc (T.1280, 1289, 1291). Hair analysis is only 

p e r f o d  upon head and pubic hair (T.1279). Examination of hair f m n  other 

parts of the h i y  is not recognized ( Id) .  - Even with head and pubic hairs, each 
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individual has a wide range of haas within these regions (T.1271-72). Hai r  from 

the sam region in the sam individual may thus show dissimiliar characteristics 

(Id). mir comparison is also only valid if hairs f m  the same region are 

catpard, i.e., head hair must be canpard to head hair and pubic hair to pubic 

hair (T. 1279). In the instant case, the hair found on Julia Ballentine's body 

exhibited similar characteristics to the victim's own hair (T.1281). One hair 

extracted frwn the green rug u p n  which the victim's h i y  was found did not 

reflect similar characteristics to that of the victim or the defendant (T.1281). 

modes stated that he had "no idea" whether said hair had anything to do with the  

victim's death (T.1276). This was because, f i r s t ,  the green rug containing the 

hair was "pretty dirty", with indications that the dirt had m i n e d  in the rug 

frcan s m  tine (T.1275). Thus, the hair could have been in the rug mnths before 

death took place (T.1276). Second, the origin of said hair could not be 

determined (T. 1277) . Rhdes opined that said hair may have originated f m  the 

thorax, abdomen, or pubic area (T,1278, 1281). Third, the hair samples of the 

defendant had been obtained from his head and pubic area, in 1985, and campared 

to hair collected in 1983 (T.1274, 1279-80). Hairs are supposed to  lx collected 

and compared within a close thm frame (T.1280). A change in living conditions 

over a period of tim m l d  probably affect the analysis (Id). Thus, Rhodes 

testified that based upm his analysis, he could not rule out the defendant as 

the  perpetrator of these crimes (T.1244-45). 

a 

The defense rested and renewed its prior motion for acquittal 

(T.1331-2). The defense stated that based upn Ms. Paz's testimony, the 

stat-nts of Flufina Perez should be discarded (T.1332). The defense then argued 

that t he  remainder of the evidence against the defendant was circumstantial 

evidence and the state had thus "not m t  its burden. 'I (Id). The mtion was 

denied (T.1333). 

!The parties and the court then mimid the pmpsed jury instructions 

The defense stated that the instructions were  "in accordance with (T.1333-1337). 
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[its] requests. (T. 1337). No objections -re voiced by the defense a f te r  the 

reading of the jury instructions (T.1440-41, 1443). 

The jury then request& that certain portions of the t e s t b y  b re- 
@ 

read to them (T.1446-1447, 1496-97). Substantial portions of the trial testimony 

wsm then read back t o  the jury (T.1498-1515,1518-1520, 1543-1548). The jury 

found the  defendant guilty of a l l  four counts as charm (T.1552-1553; SR.22-5). 

The court then adjudicated the defendant guilty i n  accordance with the  jury's 

verdict (T.1554). 

B. % w i n q P h a s e  

A t  the sentencing hearing before the jury, on May 28, 1991, the State 

mwed several certif ied copies of prior judgments of conviction and sentences 

E m  Was into evidence, without any objection f m  the defense (T.1569, R.135- 

153). Indeed, the defense stat& that it had "examined these documents and they 

appeared to  be self-authenticating" (T.1569). These documents had also been 

discussed w i t h  the defendant to lMt any "private" information. 0 (T.1569). 

Said documents reflected that: (1) E n r i q u e  Juarez, aka, David Garcia, 

had been convicted of "Assault w i t h  Intent to  Rob" i n  Texas, on May 14,  1968 and 

sentenced t o  four years (R.135-138, T.1572); (2) Henry Juarez, aka, David Garcia, 

was convicted of bank robbery and use of a dangerous w a p n  i n  the Westem 

District of Tkxas, on May 25, 1972, sentenced to fif teen pars in prison, and 

released, "as i f  on parole as provided i n  Section 4164, T i t l e  18, U.S .C. , on 

June 23, 1982, subjmt t o  conditions, including but not limited to, regular 

reporting and residence i n  Western Tsxas, unti l  the expiration of said sentences 

on Febmq 26, 1988 (R.140-144, T. 1572); (3) H e n r y  Juarez was convicted of 

"willfully instigating and attmpting to cause mutiny at the United States 

Penitentiary a t  Leavenworth, Kansas, " on January 8, 1979, and sentenced to three 

years (R.147, T.1572); and 4) David Garcia was convicted of "aggravated robbery, 

a felony, It and found to  have used and exhibited "a deadly weapon, to  w i t :  a 

firearm during the camnission of this offense", on July 1, 1983, and sentemed to 

0 

1 6  



seven years (R.149-153, T.1572). The certificates of the Record Clerk of the 

Wxas m n t  of Corrections, also reflected that said office had ccanpared the 

certified copies, against the originals, bas& upon the photographs, 0 
fingerprints, and camnitments of "David Garcia aka Enrique Juarez." (R.153, 138). 

Said individual was a white male born in Texas, on Septcmhr 26, 1948, among 

ather distinguishing factors (R.137, 151). 

The State also presented the testimony of the medical examiner 

(T.1576-1590). Dr. Maricini testified that the physical evidence indicated that 

Mabel Awryls death was a result of a confrontation which man in the hallway 

and temLinated in her bedroam where she was fwnd (T.1577). He stated that M s ,  

Avery's death was a ffpmlonged event", with fourken wounds "coming sequentially" 

(T.1578). Dr. Maricini explained: 

"you have an interplary of knife thrusts ccrming 
through the tissue of the arm, slashing across the 
hand and stabbing into the leg. And then 
interspersed with that, you have a knife thrusting 
deep into the chest, caning through the lungs, into 
heart and ultimately mrking d m  into the belly, 
caning all the way to the back of the belly and up 
through the back. 

* * * 
The hitation of the lining around the heart  

is described as a burning pain, a searing pain, ar 
alternatively, a pain that would take your breath 
away and cause you to react and contract the muscles 
around the knife when it comes in. 

* * * 
So that, in surmlary, m l d  be the type of 

experience that M s .  Avery had, which was on top of 
the sensation of terror as p u  are closed d m  and 
impaled against the wall. 

(T. 1578-80). The length and depth of scatle of the injuries on M s .  Avery also 

reflected that the hife was thrust with sufficient force so that it w n t  through 

all the way, and was stopped because, ''the handle of the knife is there and just 

won't go any fur ther ."  (T.1580). 

With respect to M s .  Ballentine, Dr. Maricini stated that death took 

place a "numkr of minutes following the ccanpletion of all of the wunds." 
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(T.1586). M s .  Ballentine had a total of 30 stab and cut m d s  (T.1581). The 

length of the time of suffering was also evidenced by the struggle p i n g  from the 

bed to the floor of the bxlman, and also considering the presence of "tmlve 
e 

individual defensive injuries. (T. 1581). Dr. Maricini described M s .  

Ballentine s "level of awareness I as : 

She threw up her arms and legs and caught the 
hife here and there (indicating), creating slashing 
and searing pain. 
cut  into the more serious areas of the bdy, and 
caused the same type of internal pain ws discussed 
prior with Ms. AT. 

And ultimately the knife began to " 

This kind of searing and stabbing pain takes 
your breath away, and causes your muscles to freeze 
up and can double you over, And that is what she 
experienced as she tried to save herself in the 
minutes that transpired before her demise. 'I 

(T.1581-2). Dr, Maricini also stat& that Ms. Ballentine additionally had, 

"injuries to her labia, the fold around the vagina, t o  the vagina itself, and to 

the anal part of the bocfy. There wsm abrasiam to the vaginal canal, and 

lacerations of the anal tissue. 'I (T. 1584) . She was alive at the t h  of these * 
injuries as we11 (T.1585). Based upon the pattern of the defensive munds, Dr. 

Maricini stated that Mabel and Julia, *re alive and conscious at least during 

each of the nine and twlve defensive wounds suffered respectively (T. 1587-90). 

The State then rested its case (T.1590). 

The defense did not call any witnesses in mitigation (T.1590). Defense 

counsel, at side bar, and in the presence of the defendant, stated that he had 

conferred with  the defendant and, "advised h im that he may present testimny or 

testify in connection with the penalty phase of this trial. It has b a n  his 

decision, in which I join not t o  go forward with any of this at this trirtle." 

(T.1596). The defendant concurred with his attorney's statement. (Id), s he 

defense then argued that the jury's decision was whether to "kill" the defendant 

OK ensure his punisbnt "for the rest of his l i fe ." (T.1621). The defense 

stated that a "reasonable doubt" still  existed, and that defendant would, at a 

18 



minimum, be imprisoned for fifty years, without parole (T.1617). The defense 

added that the decision was a "human process, It not dependent upon the nunkr  of 

aggravating circ;umstances (T.1620). The defense also told the jury that "it was 

not arguing intoxication, mental impairment, or failure to appreciate criminality 

of conduct: 

"So I am not going to walk in here today and 
say, "well, he carmitt4 this crime. H e  took these 
lives, but didn't understand what he was doing. He 
didn't appreciate the criminality of his actions. 
He was intoxicated. He was ccanpelled to do this by 
sameone else or sane evil spirit." (T.1620). 

The jurors w e r e  then instructed upon four aggravating circumstances, 

921.141(5)(a), (b), (d) and (h) (T.1624-25, R. 157-160), and mitigating 

circumstances, F.S. 921.14(6) (b), ( f ) ,  and "any other aspects of the defendant's 

character or record, or any other circumstances of the offense." (T.1625-26, 

R.162-4). No objections m raised to the penalty instructions as read 

(T.1628). N o r  were there any specially requested instructions by the defense. 

The written penalty phase jury instructions were sent to the jury (T.1628, R.156- 
@ 

167). The jury reccannended an advisory sentence af death for the murder of Julia 

Ballentine, by a vote of twelve to zem (T.1630). The jury recarmremled an 

advisory sentence of life imprisomnt f o r  the rrmrder of Mabel livery, by a vote 

of seven to f ive .  (Id). 

The sentencing hearing befol-e the trial court was scheduled f o r  July 12, 

1991 (T.1635, et. seq.). At said hearing, the parties did not present any 

additional evidence (T.1638). The defense, hawever, requested that, although 

they had not attqted to "shaw as a mitigating factor the behavior of this 

defendant while in prison awaiting trial and awaiting the death penalty," that 

his behavior lx considered as mitigation by the C o u r t ,  with respect to the 

Ballentine Murder (T.1639). The C o u r t  then recessed, returned with its writ ten 

order, and anmunod its sentence of death with respect to the murders of Julia 

Ballentine and Make1 Avery (T.1641-2, R.188-195). 
0 
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As to both murders, the trial court found four aggravating 

circumstances: 1) that the capital felony was camnitted by a person under a 

sentence of hprisamnt, because at the t h  of the killing, the defendant was 

on parole f m  the federal penitentiary, 2) that the defendant was previously 

convicted of another capital felony or of a felony involving a threat of violence 

to the person, because, "the evidence sh& that defendant was convicted in 

Texas State Court of Assault with Intent to C&t Robbeq on May 14, 1968; was 

convicted in Texas Federal C o u r t  of Bank Robbery w i t h  a Dangerous Weapon on May 

25, 1972; was convicted of instigating and attmpting to cause mutiny while 

serving tim at the federal penitentiary at Leavenworth, Kansas on January 8, 

1979; and, was convicted in Texas State Court of Aggravated Robhery on July 1, 

1983,"; 3 )  that "the capital felony was ccmmitted while the defendant was engaged 

. . . in the cdssion of, or an attempt to cami t  or in flight after cdttjng 

or attempting to  c d t  any ... sexual battery," as the evidence showed that 
Julia Ballentine's "anus and vagina here penetrated prior to her death, most 

likely by an object and consistent with a hife,"; and, 4 )  that the capital 

felonies were especially heniws, atmious and cruel (R.188-189). With r e s p t  

0 

to this last aggravating factor as to Julia Ballenthe, the cawt  found: 

Julia Ballentine suf f e d  at least twenty-eight 
stab wounds to all areas of her body as w11 as 
being sexually assaulted. The presence of m y  
defensive wounds indicates that she was conscious, 
aware of this vicious attack and suffering great 
pain. The pathologist testified that s m  knife 
munds extended to near five inches in depth and 
penetrated her heart and lungs as she struggled for 
her life. This obviously evil and wicked deed is 
shocking in its cruelty. Floyd v. State, 569 So, 2d 
1225 (Fla. 1990). 

(R. 189). With respect to said aggravating factor as to Mabel Amry,  the Court 

Made the following findings: 

Mabel Avery, an 86 year old widow, was 
repeatedly stabbed, fifteen times, Stab mmds =re 
found in her lungs, heart, gut muscles and in the 
major b l d  vessels of her back. She also had swen 
defensive mun& on her axms and legs. She suffered 

20 



horrible pain from deep organ piercing stabs. As 
she was pinned t o  her bedroom w a l l  the knowldge 
that she wuld s m n  die must have gone thmugh her 
mind, even with the  high degree of pain she 
suffered. The heinous nature of this murder is 
obvious. (R.190-19). 

The C o u r t  also found that the evidence presented did not support any 

statutory mitigating factors pursuant t o  F.S. 921.141(6). (R. 191-92). With 

respect to  non-statutory mitigation, the  Court stated: 

There was no evidence of any other aspect of 
the defendant's character or record and the 
circumstances of the offense which warrant 
mitigation. The Court finds the evidence of 
drinking beer unconvincing. Merely drinking scrme 
beer without any evidence of intoxication is simply 
not enough. (R.191-192). 

The C o u r t  thus i m p s e d  the sentence of death for the abve reasons, i n  accordance 

with the jury's recamendation, as to  the murder of Julia Ballentine (T.192-194). 

As to  the death of Mabel Avery, the court werrode the jury's recolrmendation, 

stat inu : 

As to the murder of Mabel Avery, the C o u r t  has 
independently r e v i d  and wighed the  evidence 
presented before the Jury and to  the  Court. The 
Court finds more than sufficient aggravating 
circumstances prwen beyond and to  the exclusion of 
every reasonable doubt to  jus t i fy  the sentence of 
death. There are no mitigating circumstances, 
either statutoxy or non-statutory i n  any degree, 
that m l d  cause the Court to mitigate this sentence 
below the ult imate sanction. 

The C o u r t  is ~ 1 1  aware that the jury's 
r e c m n d a t i o n  should not b overridden unless the 
facts suggesting a sentence of death is so clear and 
convincing that virtually no reasonable person could 
differ. M d e r  v. State, 322 So. 2d 908 (Fla. 
1975). Hallman v, State, 560 So. 26 233 (Fla.  1990) .  

In this case both hcmicides are especially 
heinous. Both also have four aggravating 
circumstances. Them ase no mitigating 
circumstances of any kind. The only factual  
difference is that  Mabel Avery was raped. The 
absence of an additional aggravating factor is not a 
reason to  sentence an offender t o  life. Stamrt  v. 
State, 549 So. 26 171 (Fla. 1989). 

2 1  



The C o u r t  therefore, finds no reason for the 
difference in the jury's trea-nt of each murder. 
Virtually no reasonable person could differ as to 
the  appropriateness of the death sentence for the 
murder of Mabel A w r y .  

(R.194-195). 

Additional facts pertaining to particular issues are set forth in the 

Mgumnt portion of this brief and are hereby incorporated. 

Evidence of multiple stabbings, the nature of the wounds, the duration 

of the attack and similar factors constitute sufficient evidence of 

premeditation. Alternatively, the underlying felonies were anply established 

with proof of intent and penetration for the sexual battery, and unlawful entry 

and m i n i n g  with intent t o  cornnit an offense, for the burglary. 

court's unobjected to instructions on the underlying felonies -re proper. 

The trial 

The rereading of evidence was properly w i t h i n  the court's discretion, 

and was done with the agreesnent of the parties as to all matters which wm 

reread. The evidence regarding the absence of hospital records was not presemd 

for appeal, was not prejudicial as it was cumulative evidence, and was not 

erroneously presented herein. The photographs hemin were pmprly admitted, as 

each was relevant to different aspects of the case, as to which the State had the 

burden of proof. The defendant's out-of-court stat-nts, although appearing to 

be exculpatory in part, were  shown to be false. They WE thus proper evidence 

reflecting consciousness of guilt. The circumstantial evidence instruction 

herein was read pursuant to defense counsel's request and did not contain any 

errors. The trial court did not abuse its discretion in excusing a juror E m  

the penalty phase, because the latter unquivocaJdy stated that he muld not 

reccJlrmend death under any circumstances. 

Complaints about prosecutorial c m n t s  wre not preserved for a p l l a t e  

review in the absence of objections and a notion for mistrial. The cmmnts =re 

not fundamental error and w e r e  not prejudicial to the defendant, in light of the 
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instructions t o  the jury. The comnents were typically fa i r  response to subjects 

init iated during prior arguments by defense counsel, As there were no 

significiant errors, appellant's cumulative error argument is likewise without 

merit. 

* 
The tr ial  court properly imposed the death sentences herein. Every 

aggravating factor, including nmrous  prior violent felonies, was established 

beyond a reasonable doubt and proven t o  be cani t td  by the defendant heEin .  

mere was no evidence of arry statutory or nonstatutory mitigating circumstances. 

The nonstatutory factors argued on appeal w x e  not presented to the tr ial  court 

or the jury. Any error i n  the  instructions as to  aggravating and mitigating 

factors are not p r e s e d  and ere  not M u 1  to  the defendant. Finally, there 

was no e m r  i n  enhancing the sentences for sexual battery and burglary herein as 

the  jury found the defendant guilty as char@, armed with a deadly weapon and 

using great force. 
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A. 'txttim 
I 

In the trial court the defendant mDved for judgment of acquittal on the 

grounds that the State had not prwen his identity as the perpetrator of the 

crimes herein, due to  the circumstantial nature of the evidence. On appeal, haw- 

ever, the Appllant claims that "there was no evidence of praneditation," in the 

instant case. The State would note that this argumnt was not presented by the 

defense A the 1-r C o u r t .  Indeed, at one p i n t  during the trial the defense 

was willing to stipulate that this was a "premeditated murder," but an unsolved 

one. (T. 845) H a e f e r t  v. State, 18 Fla. L. Weekly S149, 150 (Fla. March 11, 

1993) (basis for motion for judgmnt of acquittal must be revim in the trial 

court). 

~n any event, as noted by the  Appllant, premeditation is an essential 

element which distinguishes first-degree murder f m  second-degree murder. 

Wilson v. State, 493 So. 2d 1019, 1021 (Fla. 1986). "Praneditation is mre than 

a mere intent to kill; it is a fully formed conscious purpose to kill. This 

purpose to kill may bz formed a mclment hefore the act but must exist for a 

sufficient length of time to pennit reflection as to the n a t e  of the act to be 

cdtted and the probable result of that act. S b i  v. State, 399 So. 2d 964, 

967 (Fla. 1981), cert. denied, 456 U.S. 984, 102 S.Ct. 2257, 72 ~.Ed.2d 862 

(1988). Whether or not the evidence shows a premditated design to camnit a 

murder is a question of fact for the jury which may be established by 

circumstantial evidence. Preston v. State, 444 So. 2d 937, 944 (Fla. 1984)." 

Wilson, supra, at 1021, Widence from which premecLitation may be inferred, 

includes such matters as: 

the nature of the =awn used, the presence or absence of 
adequate prwocation, pr&iws difficulties betwan the parties, 
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the  manner i n  which the h d c i d e  was camnitted, and the  nature 
and manner of the  munds inf l ic ted.  

Larry v. State,  104 So. 2d 352, 354 (Fla .  1958). 

In  the  instant case there WE no previous d i f f i cu l t i e s  be-n the 

defendant and the victims, and there was no p m a t i o n  since the victims *re in 

t h e i r  own ham. C l e a r  and substantial  evidence of premeditation was established 

through the  numbr, depth and nature of the  wmds inf l ic ted  upon each victim. 

Mabel A w r y  who was eighty-six year old and not i n  possession of any weapons, was 

attacked in a hallway and then c o r n e d  against a w a l l  i n  her bedrocan. She 

sustained fourteen stab wounds, nine of which wre defensive munds. The 

defensive m d s  reflected she was a l ive  and a t t q t i n g  to  block the  laife and 

shield her vi ta l  organs; the  force used to  defeat these efforts was so ferocious 

as to  cause the severance of the  tendons i n  the  vict im's  hands. Of the  other 

lethal munds to  the b d y ,  one "ripped open" the  front of the heart; another w n t  

through the  abdomen, a l l  the  way through the  intest ines  to  a major blood vessel 

i n  the back; yet another stab w n t  through the chest wall t o  the ribs; and, 

another pierced the  lung on the left side. N i n e t y  year old Ju l i a  Ballentine did 

0 

after a struggle i n  her bedroom. She too was not in possession of any weapon, 

She sustained twenty-eight stab wunds. The stabs on this victim's body tore the 

heart  apart, w n t  through the ribs, lungs, liver and the internal  organs of the 

abdamen. Ju l i a  tm was alive and attenpted t o  block the  knife and shield her 

v i t a l  organs tmlve separate times; the force gnplayed i n  the  course of 

i n f l i c t ing  thase defensive wounds was also severe enough t o  cause the severance 

of the tendons in  her hands. The knife in  the  instant  case was approximately 

f ive inches long and thrust into the bodies as f a r  as it would go. The pattern 

of sane of the in jur ies  also reflected the twisting of the  knife inside the body 

of the  victim. 

The delibrate use of the  knife to  i n f l i c t  the brutal  injuries herein amply 

danonstrates the  defendant's consciousness of the "nature of the deed he is about 
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t o  c m i t  and the probable r e su l t  to flaw f m  it insofar as the life of his 

victim is concerned." Larry, supra. The numbr of injur ies  in f l ic ted  on each of 

the victims reflects that the defendant had ample t i m e  to  r e f l e c t  u p n  his 

actions. The evidence as t o  premeditation was thus suff ic ient .  Preston, supra, 

a t  944. ("There is substantial  evidence from which p d t a t i o n  m l d  have keen 

inferred by t he  jury. The victim sustained multiple stab mmds. The nature of 

the in jur ies  she sustain& were par t icular ly  brutal. There was almost a c q l e t e  

severance of her neck, trachea, carotid arteries and jugular vein. The medical 

examiner stated the murder mapon was probably a laife of four o r  f ive  inches i n  

length. Such deliberate use of t h i s  type of wsapon so as to  marly decapitate 

the victim clearly s u p r t s  a finding of p d t a t i o n .  " ) ; -- see also Krmr v. 

State,  18 Fla. L. Weekly S266 (Fla.  April 29, 1993) (victim's defensive munch, 

the  passive position of his body and lack of visible in jur ies  on defendant, were 

suff ic ient  evidence of p r a d i t a t i o n  in a beating death). 

0 

The Appellant's contention that the "state's evidence failed t o  exclude the 

reasonable hypothesis that the killings here occumd by other than premeditated 

design," because he was "mad and upset before and a f t e r  the killings," 

m l l a n t ' s  Brief, pp. 7-8, is likewise without mit. The evidence at t r ia l  

demonstrated that a t  7:OO p.m. the night before the murders, the  defendant 

expected to  go on a "date" with Marylou. Marylou was w i t h  her "other lmyfriend", 

and the  defendant becaw "mad; upset." (T.949). However ,  the  defendant then writ 

t o  play pl and was no longer "mad" o r  "upset" prior t o  1 1 : O O  p.m. the night 

before the  murders. (T.987).  The evidence thus does nat. s u p &  the m l l a n t ' s  

contentian that there was anything wrong w i t h  the  defendant's mental or arrotional 

condition prior to  the murders. Likewise, imnediately after the murders, the  

defendant a p p d ,  "upset you can say scared." (T. 953). The S ta te  r e s p c t f u l l y  

subnits that apparing scared a f t e r  brutal ly  murdering t w o  people does not negate 

the previous fu l ly  f o d  conscious purpose t o  k i l l ,  as evidenced by the nature 

and the n-r of m d s  inflicted herein. Finally, the  defendant's self-serving 

0 

0 
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statement, while recounting a fictitious attack by urhown assailants, that "1 

told them not to make mad, I have this animal inside of m e , "  does not negate 

praeditation. found in 

their  (3wn hame, without any weapns or other evidence of having attacked the 

The eighty-six and ninety year old victims herein 

defendant. Furthermore, the defendant emerged unscathed E m  the alleged attack. 

mmr; s e  also Wilson, supra, at 1022, where t h i s  court found sufficient 

evidence to negate the defendant's hypothesis of having killed his father in a 

"heat of passion" during mutual ccsnbat, and held: 

Considering the totality of the circumstances surrounding 
the murder of Sam Wilson, Sr., w e  find there was sufficient 
evidence from which the jury could have inferred peitation to 
the exclusion of all other possible inferences, including 
accident or heat of passion. PJ63st notably, the appellant's stoq 
of an accidental shooting during mutual ccsnbat is countered by 
evidence concerning the nature of the father's tmunds and the 
Manner in which these munds wre inflicted. Wilson, Sr, was 
fouml in a seated position on the floor with his head in a chair. ... The appellant's account of the incident is further 
discredited by evidence establishing that Wilson, Sr. was 
brutally beaten with a harrmr before he was killed, while the 
appellant merged unscathed. 

The evidence is also sufficiently inconsistent with an 
extreme rage, heat of passion scenario for the jury to have 
reasonably excluded that hypothesis. Wilson, Sr. 's murder 
climax4 a pmtracted violent episode which kegan with the 
appellant's unjustified attack on Earline Wilson, continu4 with 
an -ally unjustified attack against Wilson, Sr. and ended with 
his &termin.&, unsuccessful effort to kill Earline with the hand 
gun.... [cite csnitted]. There was substantial evidence of an 
attack on Wilson, Sr. which continued throughout the house, 
w i n g  back and for th  bstween bedrocan and hall, finally ending 
with the fatal shooting in the living man. There was more than 
adequate tim for any cloud on the appellant's mental faculties 
to have lifted and for h im to have realized the probable 
consequences of his actions. 

The AF.rpellant's reliance upon Tien Wanq v. State, 426 So. 2d 1004, 106-7 

(Fla. 3d DCA 1983), rev. denied, 434 So. 2d 889 (Fla. 1983) is unwarranted as the 

hcanicide in that case involved a family n ~ i ~ b e ~  and occurred during the climax of 

a protracted damestic quarrel which was not initiatd by the defendant. In 

contrast, the instant case did not involve a protracted dwnestic quarrel. The 

victims were unknm to the defendant, had never hamixi him, and the murders 0 
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occurred during a fox& entry to  t h e i r  haw,  In  short there was no evidence of 

"heat of passion. The manner, nature and number of the wounds i n f l i c t 4  herein 

was ample evidence of a f u l l y  formed conscious purpose t o  kill with suf f ic ien t  

t i m e  t o  r e f l e c t  upon the natm of the acts c d t t e d  and the pmhble result 

theref-. Wilson, supra. The m i n d e r  of the cases relied u p n  by the 

Appellant are likewise inapplicable t o  the  circumstances herein, as they involve 

accidental shcmtings, Parkhiser v. State ,  210 So. 2d 488 (Fla.  1968), shmtings 

ccnmitted during the course of a struggle without in ten t  to  kill, H a l l  v. State, 

403 So. 2d 1319 (Fla.  1981) shmtings in self defense, Douglas v. State ,  152 Fla,  

63, 10 So. 26 731 (1962) or s i tuat ions where the State did not dmnstrate h m  

the homicide occurred. smith v. State ,  568 So. 2d 965, 968 (Fla.  1st JXA 1990), 

Sheffield v. State,  73 So. 2d 65 (Fla.  1954).  

B. FelonyMmier 

The Appllant has argued that there  was insuff ic ient  evidence of 

felony-nuder in counts I and 11 of indict.mnt, because the State was limited to  

the methods of camnission of the underlying felonies as pled in subsequent Counts 

111 and I V  of the  indictment, and them was insuff ic ient  p m f  of the latter 

counts. The mllant also argues t h a t  it was erroneous to  instruct the  jury on 

a l l  of the  el-nts of the underlying felonies,  as s m  should have been limited 

solely to  those pled in felony counts I11 and IV, The c q l e t e  standard jury 

instructions on sexual battery cznd burglary, the  underlying felonies herein, viere 

not objected to. Nor was the current argumnt t h a t  t he  S ta t e  was limited i n  its 

presentation of proof due to  the variance of allegations in the indictment ever 

advanced in t he  t r ia l  court. These arguments thus cannot be presented for the  

f i r s t  t h  herein. Sochor v. State ,  18 Fla. L. Weekly 5273 (Fla ,  May 6,  1993) 

( f a i l u r e  t o  object to  the standard jury instructions pmedurally bars the i s sue  

from consideration on appeal); H o e f e r t ,  supra (basis for m t i o n  f o r  judgmnt of 

acqui t ta l  presented t o  the t r i a l  court) ; Fla.  R. C r h ,  P. 3.140(  0) : @ 
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Defects and Variances. No indic-nt or information, or 
any count themof shall be dismissed or judgmnt arrested, or new 
t r ia l  granted on account of any defect i n  the form of the 
indictment or information or  of misjoinder of offenses or for any 
- cause whatsoever, unless the  court shall be of the opinion that  
indictmnt or information is so vague, indistinct and indefinite 
as t o  mislead the accused and embarrass him i n  the preparation of 
his defense or expose him af te r  conviction or  acquittal to  
substantial danger of a new prosecution for t he  offense. 

-- See also Tucker v. State, 459 So. 26 306, 308-9 (Fla.  1984) (Defects i n  an 

indictxrent w i l l  not render the charging instrument void absent a showing of 

prejudice to the  defendant. "No argument has been raised t h a t  Tucker was i n  any 

way m b a r r a s s d  i n  the preparation of his defense nor is there any tlweat of 

double jeopardy. Those facts alleged in the indictment indicate a specific date 

and a specific victim; other details w e r e  prwided i n  a b i l l  of particulars. 

Finally, the evidence adduced at tr ial  was mre than adequate to  sustain a 

Blmkburger defense to  any possible further prosecution."); Sharp v. State, 328 

So. 2d 503 (Fla.  3d DCA 1976) (Variance be- allegations and p m f  is wa ived  

when i s sue  is not raised i n  the tr ial  court. l-brecwer, such a variance is fatal  

to  conviction only i f  the  record reveals the possibility t h a t  defendant may have 
0 

been misled or eanbarrassed i n  prepasation or presentation of his defense); 

Grissm v. State, 405 So. 26 291 (Fla. 1st DCA 1981) (where variance betwen 

allegations i n  charging instmnent and proof at tr ial  is not such as t o  have 

misled defendant or subject him to substantial possibility of q m s e c u t i o n  for 

s m  offense, variance is inmaterial and does not preclude conviction). 

In the instant case, the indictment charged rrmrder i n  the first dqmz,  

uti l izing the following language: 

... betseen January 14, 1983 and January 17,  1983, within 
the County of Dade, State of Florida HENRY =IA and ENRIW 
-2, did unlawfully and from a premeditated design to  
effect the death of a human being, or while enqaqed i n  t h e  
prpetrat ion of, or i n  an att-t t o  perpe trate Sexual Battery 
and/ar Burglary kill JULIA -, a human beinq, by stabbinq 
her repeatdly with a knife, i n  violation of Florida Statutes 
782.04 and 775.087.  . . . (R. 1) (Enphasis ad&). 
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The precise language set forth abwe was also utilized in count 11, but named 

Mabel Avery as the victim (R l -2 ) .  The exact language in the instant case, which 

did not contain further facts as to the enumerated felonies has been deerred 

sufficient to withstand a "vagueness" or "indefiniteness" attack, and put a 

defendant on notice that he was charged with first degree murder resulting from 

pditated design, or during the cdssion of any sexual battery or burglary. 

Liqhtboume v. State, 438 So. 2d 380, 383-4 (Fla. 1983). 

Sexual battery, as pled in the murder counts set forth above, mans: 

ltoral, anal or vaginal penetration by, or union with, the sexual organ of another 

or the anal or vaginal pn@tration of another by any other object;". See Fla. 

Stat. 794.011(1)(h). €3urglary, as pled in the murder counts set forth above, 

means: "entering or rmaining in a structure or a conveyance with the intent to 

c d t  an offense therein," see Fla. Stat. 810.02. In accordance with these 

statutory definitions, with respect to felony murder in the course of sexual 

battery, the State presented evidence of hmicide in the course of both anal and 

vaginal penetration of victim Ballentine, With respect to felony murder during 
0 

the course of a burglary, the State presented evidence of hcmicide in the course 

of both entering ~ and remaining in the victim's hame, with the intent to c d t  

both the offewes of sexual battery and theft. 1 

As noted, the defendant was pmpxly charged with and had notice of said 

offenses. Contrary to the Appellant's argument, the State was not limit& to the 

allegations of count I11 and count IV of the indictment as to sexual battery and 

burglary, resFtively, as said allegations w x e  not incorporated in the murder 

counts and are not deaned to be so incorposated (Rl-2); Fla. R. C r h .  P. 3.140(e) 

("Incorporation by Reference - Allegations made in one count shall not bs 

incoprated by reference in another count."); Fla. R. Crim.  P. 3.140(k)(5) 

(alternative or disjunctive allegations permissible). The State's presentation 

The sufficiency of proof is argued in sections "C" and "D" herein, 
respectively. 
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of additional prmf as t o  sexual battery and burglary, as set for th  above, i n  no 

way "misled or embarrt-assed" the defendant i n  the  preparation or presentation of 

his defense, e i the r .  Not only has the  appellant not raised any such argument, 

but the Sta t e  w u l d  also note that this was t he  third t r ia l  of this cause, 

conducted a f t e r  extensive discovery. W-r, defense a t  t r i a l  repeatedly 

stated that t he  crimes herein had o c c d  and were proven; the  defense was tha t  

t he  defendant was not t he  perpetrator. S e e  Fla. R. C r h  P. 3.140(0), supra; 

Tucker supra, Sharp, supra, Grissm, supra. 

The Appdlant's rel iance u p n  Lnnq v. State, 92 So. 2d 259 (Fla. 1957); 

Lewis v. State ,  53 So. 2d 707, 708 (Fla.  1951), and O ' N e a l  v. Sta te ,  308 So. 26 

569 (Fla.  2 DCA 1975), is thus misplaced, as these cases involve convictions of 

defendants for crimes which =re not char& a t  a l l .  

Finally, as the defendant was properly charged with murder during the  

perpetration of sexual battery and/or burglary, and the S ta t e  properly presented 

p m f  of the alternative methods of camnission of said felonies, t he  t r ia l  court 

correctly instructed the  jury on the  complete definition of said felonies. See 

V a s i l  v. State ,  324 So. 2d 465, 470 (Fla.  1979) ( " I n  a f i r s t  dqnm murder 

prosecutian based on felony murder, t he  court must instruct t h e  jury on the 

def in i t ion  of the underlying felony [cites Csnitted], ... The t r ia l  court, i n  

instruct ing the jury on the  underlying felony, recited a l l  of the elements of the 

crime of rape."); see also Franklin v, State ,  403 So. 2d 975 (Fla.  1981) (error 

not to  instruct on the underlying felonies) .  The Appllant's argument that the  

instructions as to  the  underlying f d a n i e s  of sexual battery and burglary should 

have been l i m i t e d  t o  the  specif ic  m t h d  alleged i n  counts I11 and IV, instead 

of the  canplete standard jury instruction on said offenses actual ly  given herein, 

is thus not only pwxdurally barred f o r  f a i lu re  to  object t o  same a t  tr ial ,  but 

also without m e r i t ,  Vasil, supra. Hxeover, any error i n  prwiding the ccanplete 

def ini t ions of sexual battery and burglary was harmless beyond a reasonable 

doubt, as jurors are presumed to  disregard theories and instructions not 

0 

0 
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supported by the evidence. Sochor v. Flarida, 504 U,S. -' 119 L.Ed.2d 326, 112 

S.Ct. - (1992); Griffin v. United States, 502 U.S. -' 116 L.Ed.2d 371, 112 

S.Ct. 466 (1991). 

The Appellant's reliance upn Causey v. State, 307 So. 2d 197 (Fla. 2 

DCA 1925) and Johnson v. State, 226 So. 2d 884 (Fla. 2 DCA 1969) is unwarranted, 

as the courts in said cases gave jury instructions on crimes which had not been 

charged at a11 and the juries convicted those defendants of said crimes. 

Reliance upn Christian v. State, 272 So. 2d 852 (Fla. 1973) and E l l i s  v. State, 

202 So. 2d 576 (Fla. 1967) is also unwarranted a5 those cases involved jury 

instructions on non-existent crimes, pursuant to unconstitutional or repaled 

statutes. IBy le v. State, 483 So. 26 89 (Fla. 4 DcFl 19861, Carter v. State, 469 

So. 2d 194 (Fla. 2 DCA 1985), and G i l  v. State, 586 So. 2d 471 (Fla. 4 DCA 1991), 

relied upon by the Appellant, are likewise inapplicable herein, as each of said 

cases involved the giving of erroneous instructions. In the instant case, by 

contrast, the Appellant's complaint is to providing the jury with complete 

definitions of the  crimes charged, pursuant to the standard jury instructions. 

C. Sufficiemy of pro0 f-sexual Battery 

As noted previously, the State present& evidence of both anal and 

vaginal penetration of Julia Ballenthe by an object. The Appellant first 

contends that the evidence did not danonstrate "penetratian." 

The State presented the testirony of the medic=al examiner that victim 

Ballentine had a "laceration" about an eighth of an inch long in the "anal 

canal", (T.909). Said injury was inflicted while the victim was alive; it was 

also consistent with having been inflicted by a knife. (T.909-10). Them was 

thus sufficient evidence of the victim's "anus" having been by an 

object, as required in Fla. Stat. 794.011, 

The d c a l  examiner also stated that the victim had bruises to the 

outer folds of the vagina, in addition to: "an abrasion going ammd the back of 

the vagina, near the entrance part of the vagina." The tern "abrasion", is 

0 
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defined as: "the rubbing or scrapinq of the surface layer of cells and tissue 

fm an area of the skin or mucous See Webster's Third ~ e w  

International Dictionary. The above injuries to the vagina w e r e  consistent with 

having been inflicted by fingers. (T.910). Clearly, evidence of fingers having 

llscraped" the manbrare inside of the vagina, reflects "penetration" of said organ 

by an tlobjeCt". The State thus presented sufficient evidence of pmetration of 

both the anus and the vagina by an object, as pennittd in Fla. Stat, 794.011, 

set forth previausly. The Appellee m u l d  also note that the medical examiner at 

sentencing further describzd these injuries as: "injuries to her labia, the fold 

around the vagina, to the vagina itself, and to the anal part of the hdy, There 

=re abrasions to  the vaginal canal, and lacerations of the anal tissue." 

(T. 1584). 

The Appellant also argues that there was, ''no evidence here of the 

intent to intrude into Ju l i a  Ballentine's sexual privacy, 'I because the injuries 

to the vagina tmm the  result of a struggle that caused "similar injuries in many 

locations," The State 

m l d  first note that Julia Ballentine, who was initially attacked in her bed, 

was Eound face dawn on the floor with her legs spread apart; her pajama top was 

pulled up on her bocty, and the pajam bottcan mmved and around her shoulder. 

Second, the lethal and defensive stab wounds on this victim w e r e  in the upper 

frontal  area of her bdy and on the legs, below the knees.' IMical examiner's 

testimony and the photographs of the wounds reflect that there =re no lethal or 

defensive stab vmuncls to the genital area,3 thighs, back, buttocks, etc. Third 

and mst importantly, both the bruises to the outerfold and the abrasion inside 

of the vagina, w e r e  caused by fingers, not stab munds, Thus, contrary to the 

The pgpellant's argument has no s u p p r t  in the record. 

see p.4, hemin. 
j 

with having been inflicted by the knife, but was certainly not a lethal or 
defensive m m d ;  nor was it comparable to the other injuries on the b d y .  

The one-eighth inch laceration or tear inside the anal canal was consistent 
I )  
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A p p l l a n t ' s  -ts, there viere no other similar or canparable injuries 

throughout the  body. The position of the  vict im's  body, the apparmce of her 

clothing, the evidence of injur ies  t o  and penetration of her vagina by mans 

different  than those u t i l i zed  to  cause her death, wre ample evidence of the 

intentional nonconsensual intrusion into the vict im's  sexual privacy. 

Finally, the  Appdlant contends that then2 was insuff ic ient  evidence of 

Mabel Avery having been murdered during the perpetration of sexual battery on 

Julia Ballentine, because the  S ta te  argued that the  formex: had been killed prior 

t o  the c d s s i o n  of sexual battery on the latter. This arcjumznt too is  without 

merit. F i r s t  regardless of the S t a t e ' s  argument, the jury was en t i t l ed  to  find 

that  Mabel A w r y  although stabbsd, had not y e t  died. Nothing in the  mxlical 

t e s t b n y  presented, as to the times of death, precluded such finding by the  

jury. See Holton v. State,  573 So. 2d 284, 290 (Fla. 1991) .  Second, even i f  Ms, 

Avery was deceased prior to  the  sexual kttery, her hmicide f ac i l i t a t ed  the 

sexual battery of Ju l i a  Ballentine, who was partially disabled and had d i f f icu l ty  

even walking. See Roberts v. State,  510 So. 2d 885 (Fla .  1987), where the  murder 

of the f i r s t  victim was an early link in a chain of events calculated t o  set the  

stage for the  subsequent sexual battery. Appellant's reliance on Bryant v. 

State,  412 So. 2d 347 (Fla. 1982) is misplaced, as that case involved the failure 

t o  give an independent act instruction, where the  defendant had no knowledge of 

and had l e f t  the  premises when a coperpetrator sexually battered the  victim, 

causing death. 

D. Sufficiency of Proof as to wlrg l q  

As noted previously, the Sta te  presmtd p m f  as to  both entering and 

remaining i n  the  victim's hame with the  intent  to  c d t  sexual bat tery and/or 

the f t .  Initially the  Appellant contends that there was insuff ic ient  p m f  of 

intent  to  c d t  sexual battery. This issue has b a n  fu l ly  addressed on p. 33-4, 

herein and the Sta te  relies on its argument therein. 
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The ellant also argues that there was insufficient evidence of intent 

to cartnit theft, because the State did not "show that any property was missing". 

Mabel A w q  was found next to a closet which was open, in her bedroom. Crime 

scene technician G i l b e r t  testified that during a 10 1/2 hour search of the house, 

he and t m  other technicians wre unable to locate any pocketbook or wallet, or 

any items normally contained within these, such as credit cards, social smurity 

cards, medicare cards, prescription cards, etc. belonging to the victims (T.752- 

753). No "mney" was located in the house, either (T.1241). The police 

canvassed the area surrounding the victim's h e  and searched for said items, but 

w e r e  unable to recover them (T. 1204, 1242). Thus contrary to the Appllant's 

argument, circumstantial evidence of missing propxty was presented. The 

Appellant then contends that there was a "reasonable, and perhaps even likely, 

hypothesis that the victims did not awn or keep i n  their house any of the items 

about which testimony was elicited." The State xespectfully s u h i t s  that this is 

an unreasonable hypothesis and refuted by the record. The evidence at tr ial  

r e f l e z t d  that the victims, despite being partially disabled and both being 

elderly, led normal lives and performed ordinary daily chores, such as grocery 

shopping, going to the doctor, the library, etc. Wir fdly and relatives 

l i v d  outside of the State. Although they depended upn theix neighlmr for 

transpostation in order to perform these chores, them was no evidence that said 

neighbr was in possession of all of their means of identification, mney and 

other means of purchasing p r .  !b the contrary, said neighbor testified that 

Mabel A v e q  herself shopped for groceries two days before her death. bkxeover, 

t h i s  neighbor, although in possession of the key to the victim's front door, had 

no access to their haw, as damnstrated by her inability to opn the door, w e n  

4 

Appllant's reliance u p n  Detective John LRclaire's testhny that he made no 
effort to locate any of said personal property and didn't know if they had any 
credit cards, is misplaced. This detective was not assigned t o  this case until 
t m  years after the initial investigation, and had no mason to search for the 
pmpsrty at that pint in the. 
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i n  the face of an emsrgency, as the  victims viere i n  t h e  habit of latching sa id  

dmr frnm the inside. !t'he Appellant's reliance upon Eutzy v. Sta te ,  458 So. 2d 

755 (Fla. 1984) is thus misplacd.  The victim in Eutzy was a taxi cab driver  

found murder& i n  his cab. !t'he State sought t o  prwe murder during the  

c d s s i o n  of a robbery, by solely arguing that cab fare was "due and wing'' the 

victim f m  the defendant. This court held that although there was suf f ic ien t  

evidence of murder for precuniary gain, there was no evidence of a taking having 

occurred by "force, violence, assaul t  or putting i n  fear, 'I as requbd by the  

robbery s t a t u t e ,  As t o  the taking of pmprty,  this court stated, "m evidence 

was sukmitted that the  victim was i n  custmty of cash OK other property before he 

picked up the Ehtzy couple. Neither was evidence presented that  no cash or 

property was found near t he  victim's bocty." (Id). In the instant  case, the  

victims viere not murdered and found i n  the  course of performing their job; they 

w e r e  i n  t h e i r  m. The evidence r e f l w t e d  that they n o m l l y  did use and thus 

had c u s t d y  of the missing property, and that same was not found on their person, 

i n  their haw or the sursounding areas. 

111. TNE TRIAL (?otlRIT DID EJrJs AWISE ITS DISCRETION 
INRFADmmmIbJs aFm !ESrDmYrnm JURY. 

The jury, during their d e l i b r a t i o n s  requested that portions of the  

t e s t h n y  of Mrs. Feliciano, M r .  mayo ,  M s .  Perez-Cruz, t he  e c a l  examiner, 

and technician Rhodes be read back to  them. (R.89-90). The S ta t e  requested that 

the  e n t i n  testimony of each of said witnesses be read, i n  order to keep same i n  

context. (T. 1450). The defense disagreed, and requested the  court to  "pinpoint 

the? exact area . . . of concern to  the  jury. lo (T.1450, 1457-8). The p i e s  then 

reviewed transcripts of said witnesses' testimony, and agreed that the relevant 

portions of both and cross-examination t e s t h n y  m u l d  be read. (T.1457- 

58). There w e r e  no requests a t  any tim for any c la r i f i ca t ion  of the  scop of 

the  jury's questions. F u r t h e m r e ,  those prt ions of t e s t h n y  actual ly  read to 

the  jury, *re agreed upon by both parties. The Appellant herein canplains of 

omitted portions of tes t imny.  
36 



The standard for rereading of testimony has been set fort by this 

court in Halibut-tion v. State, 561 So. 2d 248, 250 (Fla. 1990). "The rereading 

of testimony is within the discretion of the trial judge. K e l l q  v. State, 486 

SO. 2d 578, 583 (Fla.) cert. denied, 479 U.S. 871, 107 S.Ct, 244, 93 L.Ed.2d 169 

(1986). We find no abuse of discretion where the trial judge rereads the 

testimony specifically requested by the jury and that testimony, as in the 

instant case is not misleading. " 

A. 'IkStimrny of Elizabeth Feliciam 

Id, 

Appellant first ccanplains about an mission in reading witness 

Feliciano's testbny. The j q ' s  request with respect to this witness was her 

t e s t h n y ,  "AS To HER DESCRIPTION OF M R .  GARCIA HGl WE WAS DRESSED; AND TI43 

m D  OF HIS I;nREHEAD AND THE TIME SHE FIRST SAW MR. GARCIA. I' (R.89). The 

defense did not make any requests for an inquiry as to scope of the ju ry ls  

request. However ,  the defense, in response to this question wanted the 

following questions and answers read to the jury: 

Q. 
A. No, I didn't see anyvmtwI's purse on kim. 
Q. 

Did you see kim carrying a m ' s  purse? 

Did you see him carrying any m ' s  wallet? 
A. No, I didn't. 

(T. 1462). The State respectfully sUtmits that the reasonable interpretation of 

"DESCRIPTION OF MR. G ? W I A  How HE MAS DRESSED" is a description of the clothing 

the  defendant was wearing. The witness' statant that she did - not see the 

defendant "carrying" an unusual object, is not fairly responsive to the question 

of the clothing mrn by the defendant. The trial court thus did not abuse its 

discretion. Haliburton, supra. 

The State additionally notes that those portions of this witness' 

testimony, which w e r e  in fact read to the jury, were agreed upon by both prties. 

The partions so read in no way, shap  or fom implid that the defendant was 

caxrying anything. In fact the portion of cross-examination which was reread 

inmdiately prior to the mitt& part, was: 
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A. "A blue pair of pants, a blue skirt and blue 
tennis shoes, yes. 
Q, What else was he wearinq. Ma'am, if ywu 
m a l l ?  'I 
A. That's what he had on, What I just told you. 

(T.1508). (emphasis added). There was thus nothing "misleading1' abut the 

testimony read to  the jury. Haliburton, supra. 

Appllant's ccanplaint herein is that the excluded t e s t h n y  was of 

"great significance", because it was a factor i n  detemining whether a burglary 

had occurred. As noted previously in  pint I herein, there was ample evidence of 

both premeditation and entry to  the victims' hare w i t h  intent to  c d t  sexual 

battery, Furthemre, in response t o  another jury question as t o  M s .  Feliciano's 

son, Aguayo, whose testirmny was reread to  the  jury inmdiately prior t o  

Feliciano's testhny, the jurors *re i n  fact  i n f o d  of the Omitted questions 

and answers canplain& of herein. A portion of Aguayo's t e s t b n y ,  that he did 

not see t he  defendant carry "any woman's purse", nor "any m n ' s  wallets", and 

t h a t  there wm no "wanen's p k e t  purse bulging out of h is  pockets", was reread 

to  the jury. (T.1502). Thus considering the to ta l i ty  of the t e s t h n y  re-read to  

t h e  jury, no prejudice has been ch'mstrated. Halibuton, supra. 

B. T e s w  of Rufina perez-cruz 

The jury also request& t o  hear this witness' t e s t h n y  "AS TO WHAT SHE 

HEARD M R .  GARCIA SAY," (R.89) .  The AppAlant has first argued that the court 

erroneously a l l 4  changing the word "la," singular, t o  "las", plural, because 

the court reporter's notes reflected that the witness had not stated "last' . The 

word had been uti l ized i n  that  portion of Perez-Cruz's t e s t h n y  where she stated 

she had overheard a conversation between the defendant and a group of men, while 

mrking i n  the fields. (T. 1024) .  The entire conversation had W n  in Spanish 

(T.1028). Perez-Cruz had testif id that: 

A. Y e s ,  H e  [defendant] said, "Do you knaw what 

Q. And what else? 
h a p e d ?  *I 
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026) 

reflected: 

A. Then one of the other men said to him, "what?" 
And he said, "I got jn trouble with these m n ,  bt 
I don't have to mrry about it, because they are 
already in h e l l .  " 
Q. 
A. And the other 
one said, Te la Shingates? That's a Spanish w d  w e  
use. 
Q. Tk la Shilagastes?" 
A. Yes, ma'am. 
Q. 
A. Yes, it is. 
Q. 
A. Well, in English, saretms w e  say, "Did you 
fuck than up? He said, "yes, but I don't have to 
mrry about them, because they ~ K E  already in hel l ."  

"Because they are already in hell"? 
"They are already in hell, 'I yes .  

Is that a slang expression? 

Can you tell us what it mans? 

Emphasis added). Further questioning as to the slang expression also 

Q. Ms. Perez, Te la Shinqastes, is that plural or 

A. -. Plural. 
Q. And "&," is that ferninhie or masculine? 
A. Femilnine. 

singular? 

(T. 1037). As even noted by the defense counsel, the problem was one of 

*tspeUinyft (T. 1462). As s w n  fnm the ahve quotd testimony it is obvious t ha t  

the slang expression referred to a plural term. As observed by even defense 

0 

c m e l ,  "when you look at the wrd shingates it has an "s" at the end. It 

changes singular to plural." (T.1468). The State respctfully s u h i t s  that 

correcting a spelling ewror by the court; reporter as was done herein is not 

prejudicial e m r .  The trial court was authorized to do so. See Fla. R. Crim. 

P. 9.200(f)(l): "If there is an ermr or mission in the recod, the parties by 

stipulation, the 1-r tribunal before the record is transmitted, or the court 

may correct the record." (qhasis added). 

The Appellant's argument that the change of "lat1 to "las" was 

prejudicial, because use of the wrd "la" muld have k n  consistent with the 

defendant's accaunt of having stabbsd one unknown female, is without lnerit. The 

translation of the the whole expression, "Did you fuck t h a n  up," was in no way 

changd and was not erroneous, The defendant's account of having stabbed an 
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unknm female in no way i m p l i d  a sexual battery; he statd that he had been 

attacked by t h ree  u n h m  assailants, two of wham w e r e  male, and he stabbed the 

female in self defense. Kx'eover, in the overheard conversation, the defendant 

stated that he accomplished the acts described in the slang expression, by 

slashing the s c r e n  of the victim's back door. (T.1027). The defendant's account 

of stabbing an unknown fanale assailant, haever, stated that his actions t m k  

place in front of open corn fields. The change af the mrd "la" to "las" 

obviously had no prejudicial effect; the conversation overheard by Perez-Cn~z was 

entirely inconsistent with the defendant's false account. 

The Appdlant has also ccsnplaind that in response to the jury's 

questian of "what" Perez-Cruz "heard M r .  Garcia say", the witness' statmnt that 

the defendant "my have k e n "  " joking", but, "Not to myself It's not a joke'' 

was not read to the jury. (T.1472, 1044). The State respectfully suhnits that a 

reasonable interpretation of "what" she heard the defendant "say", is the wrds 

spoken by the defendant. The witness' interpretation of whether or not t h e  

defendant's statments constituted a joke, is not encampassed w i t h i n  the jury's 

guestion. There was thus no abuse of discretion in not reading this portion of 

6 

the witness' testimony. Haliburton, supra. In any event, once again the State 

notes that the parties agreed as to what portions of this witness' testimony viere 

to be read to the jury. 

was actually read. 

There was nothing misleading abut the testimny that 

lbrecr~er, defense counsel stated that  he wanted the mit ted 

portion as to the defendant joking read because, in his closing argument he had 

told the jury that, "this lady said the man was joking. " (T.1473). A portion of 

this witness' testhny that the defendant and his ccsnpanions -re "joking", was 

in fact re-read to the jury: "Ansmr: He said that, and then you know, the way 

that they w a x  expressing themselves, wm just like joking around or s-thing 

like that.'' (T.1513-14). The State thus fails to see any prejudice in re-reading 

0 this witness' testimony. 

40  



c .  Thratestimmy of T k h i C i a n  Rlmcba3 

The jury also requested, "Mr. Rhcdes' t e s t h n y  regarding the  source of 

The parties stipulated that Rhodes' the tm hairs found on J u l i a ' s  body" (R.90) .  

ent i re  testimony, f m  his qualifications forward, w u l d  be read i n  response. 

(T, 1531) . The transcripts then r e f l ec t  that, "the court reprter read back Mr. 

Rhodes' t e s t h n y . "  (T.1548). M r .  Rhdes' t e s t h n y  is already transcribed and 

part of the record before t h i s  court. (T.1261-1295). The e l l a n t  has 

ccanplained that the reading of this transcript is not transcribd, and claims he 

has been prejudiced because there may have been an "emr in h m  that t e s t b n y  

was read". The Sta te  respectfully submits that the A p p l l a n t ' s  speculation is 

without merit. F i r s t ,  the t ranscr ipt  of the reading of t e s t h n y  does not reveal 

"how" it was read, !l%e transcript of this witness' testimony was read in  its 

entirety, as apposed to various "pinpint&" areas of other witness' testimony as 

requested by defense counsel. The parties w e r e  i n  possession of t he  transcripts 

of testimony and present when this transcript was read. There were no objections 

as to  "how" the  t e s t imny  was being read a t  the time, nor has appellate counsel 
@ 

profferred knmledge of any undue q h a s i s ,  Canission or other error in  reading 

that which is already part of the  record. I f  there was a belief of error, 

counsel could have requested relinquishvent and reconstruction of the record. 

C r a i q  v. State, 510 So.2d 857, 860-1 (Fla.  1987).  The record herein is adequate 

for appellate review process. 

IV. ' I ! H E u k J E R ~ D I D E l c r r E R R I N ~ ! l ! f N  
FmEEmTmrn l3lTwmm E v L m  THxc !WERE WEm la 
ItaGpITAL Ftl3mux OF EzlxElBmVIm. 

The Appellant asserts that  Detective Ledair's testimony, t ha t  

hospital nxords for the  date i n  question did not reveal the  existence of 

stabbing victims, was admitted i n  violation of the  hearsay rule .  

not been preserved for appellate review. 

proceeded as follows: 

This issue has 

A t  trial, exanhation of the witness 
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Q. Did t h e  come a time, Detective, when once supplied with this 
information by the defendant that you had occasion to check all 
of the area hospitals to find out if there WE? any reprts of 
any patients, an- who presented themselves -- 
MR. DIAZ [defense counsel]: Objection. 
Q. -- anywhere in he location of Dade County -- 
MR. D I M :  Objection. 
THE COURT: Objection is overruled. 
THE WITNESS: Yes, mom. 
Q. -- with a stab injury? 

(T. 1157). There was no further objection to this line of questioning. The 

witness then proceeded to relate that various hospitals had been checked, and 

they had no records of stabbing victims, except for one self-inflicted stab- 

wound patient at Baptist Hospital. (T.1157-59). 

This issue has not been preserved for appellate review. The sole 

objection herein failed to state any legal basis for the objection. In Castor 

v. State, 365 So. 2d 701, 703 (Fla. 1979), t h i s  C o u r t  stated, that "[tJo meet 

the objectives of any contmpranmus objection rule, an objection must be 

sufficiently spFlcific both to apprise the trial judge of the putative error and 

to preserve the issue for intelligent review on appeal. 'I -- See also, Tillman v. 

State, 471 So. 2d 32, 34-35 (Fla. 1985). Nor is there any basis for concluding 

that any error herein was fundamntal. See, e.q., U n i t e d  States v. Rich, 580 

F.2d 929, 937-39 (9th C i r .  1978) (absence of records/hearsay issue not preserved 

for appellate review in absence of spxific objection and did not constitute 

"plain" error to pennit review in the absence of preservation). 

Fkthemre, the issue raised by the Appellant does not reflect the 

existence of any hearsay violation. The absence of records, dependins upn the 

facts and circumstances, may or m y  not raise a hearsay issue and may or m y  not 

implicate the hearsay exception under 9 0 . 8 0 3 ( 7 ) ,  Florida Statutes. Statanents 

are not hearsay when they are not int;roduced for the purpose of proving the 

truth of the matter asserted therein. Section 90.801, Florida Statutes; 

B ~ e d l a r e  v. State, 413 So. 2d 1, 6 (Fla. 1982). Frequently, in absence of 0 - 
m o r d  situations, hearsay is not involved. As stated by Professor Ehrhardt: 
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Whnically, evidence of the absence of a record is not 
hearsay under section 90.801. The record is not being offered t o  
prove the t ruth of any fact contained i n  the record but rather is 
being offered as a basis of an inference of the fact of non- 
occurrence. H m a v e r ,  to make certain that there would be no 
dispute as to the admissibility of a business record to  prove the 
non-occmnce of an event, section 90.803(7) was included in the 
code. 

Ehrhardt, Florida Evidence, 803.7,  p. 631 (1993 E d . ) .  In the instant case, the 

evidence was not being admitted t o  p m  the truth of the matter a s s a d  - 
i.e., that  various hospitals had no stabbing victims. Rather, the evidence was 

king admitted t o  form the basis of an inference of the fact  of non-mcurrence, 

The Advisory C&t tee 's  Notes t o  Federal m l e  of Evidence 803, with respect t o  

8 0 3 ( 7 ) ,  make the same point, by suggesting t h a t  evidence of the absence of 

records is "probably not heatsay." 

the record i t se l f  is the issue. 

There may be situatians where the absence of 

For exmple, in a medical malpractice action, 

the  plaintiff  m y  be asserting that the hospital was negligent for fail ing to  

keep records of the administration of the  pa t i en t ' s  drug dosages, thereby 

causing a nurse to  administer excessive dosages, without knowledge of what had 

previously been administered. In such a situation, the absence of the record 

I) 

i t se l f  goes t o  the t ruth of the matter asserted by the declarant claiming that 

there  was no record. Under such chumstances, a l l  procedural lrequirements of 

the rule should have t o  be canplied with. However ,  when the situation involves 

only the basis of an inference of the fact of non-occurrence, it should be 

deemed a non-heirsay situation which does not w e n  mire ccanpliance with the  

exception. 

In any event, t he  State m l d  note that  any error in the  admission 

of this testimony was hamless m n d  a reasonable doubt, as the t e s t b n y  w n t  

t o  the falsi ty of the defendant's account of the stabbing. The defendant's 

account was also p m n  false through the testimny of Feliciam and Aguayo. 

The defendant, despite claim5 of having been beaten with a tire iron in  an 

attack by three unknawn assailants, had no visible injur ies .  Despite claims of 
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having struggled, been thruwn down, and having run t h g h  fifteen miles of 

sticky dirt cornfields and back mads where it had been raining, there was no 

dirt or wetness on his person, clothing, shoes, etc. Despite arriving at 

Aguap's residence for the purpose of getting a ride hame, the mutes which the 

defendant c l a W  he had travelld would have placed him at his  home prior to 

reaching Aquayo's residence. Finally, the precise location of the alleged 

attack was examin& on the same day by witness Aquayo. There were no signs of a 

struggle, blood, tire irons, etc. 

The Appellant next canplains that Detective bxlair improperly 

testified that witness Aguayo had been arrested for a driving infraction. 

(T.1207). While trial counsel mde a hearsay objection as t o  this testimny, it 

is apparent that defense counsel, on cross-examination of the officer, had 

previously opened the dmr to this redirect examhation. On cross-examination, 

defense counsel asked whether the officer had learned that Aguap had been 

arrested on J m q  18, 1983. (T.1174).  Defense counsel continued asking 

whether the officer knew "what impact" this arrest had on Aguayo's "claims to 

the police". Id. In view of the fact that  defense counsel had already elicited 

this, the doox was already a p e d  for the prosecution, on redirect examination, 

to further discuss the nature of that arrest. I_ See, M4ir-m v. State, 466 So. 2d 

1046, 1048-49 (Fla. 1985) (scope of redirect examination as to mtters elicited 

on cross examination); Wriqhtv. State, 582 So. 2d 774 (Fla. 2d DCA 1991) (where 

defense counsel, on cmss examination, elicited that officer's investigation 

produced one witness giving information leading to arrest of defendant, on 

rredirect examination, prosecution could elicit details of cammation betwen 

officer and witness giving evidence against defendant); Walton v, State, 481 So. 

2d 1197, 1199-1200 (Fla.  1985) (on cmss examination, defense counsel discussed 

arrest warrant affidavit and, on redirect examination, state was therefore 

permitted to elicit that the affidavit included incriminating information 

@ 

II) 
furnished by codefendant). "Generally, testimony is admissible on redirect 
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which tends to qualify, explain, or limit cross-examination testimrry." Tbnpkins 

v. State, 502 So. 2d 415, 419 (Fla. 1986). Holton, supra, at 288. In the 

instant case, defense counsel elicited information abut Aguap's axrest, 

implying that  it sanehaw undemind Aguayo's testimony, The prosecution, on 

direct examination, mmly derrronstrated that the  arrest was for a traffic 

infraction and that it should not undemine Aquayo's testimny. Therefore, t he  

prosecution's redirect qualifid, explained or limited the cross-examination 

testimny. Alternatively, any error must be deemed haJmless, as it relates to a 

minor matter and the defense had already elicited mch of it. 

The Appllant next ccanplains that the prosecution attanptai to 

elicit, on cross examination, what Deteztive G i l k e r k ,  after obtaining hair 

samples f m  John Comers, had been told to do by other detectives. (T.1254-55). 

Defense counsel's objection to this questioning was sustained. Subsequently, 

defense counsel did not seek arry curative instruction for the jury to disregard 

the questioning; nor did counsel move for a mistrial. Under such circumstances, 

this issue has not b a n  preserved for appllate review. Duest v. State, 462 So. 

2d 446, 448 (Fla. 1985); Ferquson v. State, 417 So. 2d 639 (Fla. 1982); Clark v. 

State, 363 So.  2d 331, 335 (Fla. 1978). Altwnatively, insofar as the question 

was interrupt& before any answr was elicit&, any error must also be d m  

hawiless. Holton, supra, at 288. 

0 

Lastly, the Appllant canplains that (1) on m t ,  Detective 

=lair was pennitted to testify that, as a result of his investigation, there 

w e r e  no other suspects in the case, and (2) Detective G i h *  was similarly 

pmnittd to testify that he had no knowledge of other suspects in the case. 

(T.1212, 1254). Neither issue is preserved for appellate review. In both 

instances, the sole objection was a general objection, failing to state any 

particular grounds. Such objections are insufficient to apprise the trial court 

of the  nature of the objection and do not preserve any issue for appeal. Castor, 

supra; T i l h ,  supra. In any went, these camnents do not raise any error. 
0 
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The questions were bas& on the officers '  personal knowledge and do not relate,  

ei ther directly or implicitly, any hearsay information inculpating either the  

defendant or anyone else. The State wwld also note that the subject of 

"suspects" was raised by the defense counsel, who throughout tr ial  was 

questioning w i t n e s s e s  as t o  "Mr.  Fish - Fish's" son, John Comers. Defense 

counsel, through wholly improper ccanpound hearsay questions, stated that John 

Comers was a "mntally deranged drifter" who was living i n  the  w d s ,  without 

access to  bathing fac i l i t i es ,  and was thus the perpetrator of these crimes, 

because the  "dirty hair" found i n  the rug beneath Julia Ballenthe belonged to 

him. Defense further implied that the police thought he was suspect because 

they had arrested him and taken a sample of hair and a pair of his pants, 

' 

(T.930, 1011-2, 1177, 1185, 1190-1. 1201, 1218-9, 1232, 1237, 12399, 1243, 1257, 

1264). The defense accusatiam w e r e  baseless. The prosecutor es tabl ish4 that 

John Comors was not mentally deranged, was not a drifter, did not l i v e  in the  

d, was m l l - g d ,  his hair was dark and thus inconsistent with the  h m  

"dirty hair" a t  the scene, his pants had tested negative for b l d ,  he was not 

arrested, and thus not considered a suspect. (T.1213, 1238, 1242-3, 1250-1, 

1253, 1282). The prosecutor was entit led to  rebut the baseless infenmces 

raised by the defense. Holton, supra a t  288. Mxeover, the unobjected to 

remarks by the prosecutor as to  "suspect" John Comers being "eliminatedtt, 

complained of herein by the Appellant, was a pmpr c m n t  on evidence which 

was first elicited by the defense. White v. State, 377 So. 2d 1149, 1150 (Fla. 

1980). 

The Appsllant argues that various photographs ere impraperly 

admitted in to  evidence a t  t r i a l ,  because the victims' identity and their  causes 

of death by stab m d  wem not i n  dispute, and there was thus "no necessity 
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for  the photographs hem and their  relevance was marginal." Specifically, the  

Appellant ccsnplains a b u t  exhibits 19, 20, 21, 22, 27, 33, 34 and 37 through 52, 

inclusive. 

E x h i b i t s  19 and 20 mre one photo each of the s o u t k s t  bedrocan and 

southeast bdtmcm, where Mabel and Julia =re found, respectively. These 

pictures s h d  the position of each of the bodies i n  which death had occurred, 

and t h e i r  imrdiate surroundings. Mabel's bedroom reflected that  her bed had 

been slept in; the time of deaths had been challengd i n  opening argumnt where 

the defense had stated that death took place the night before, prior t o  the 

victims having gone to  sleep, when the defendant was i n  the ccanpany of others. 

(T.610). In Ju l i a ' s  bedroam a struggle reflected by the destruction and 

disarray of various items of furniture, i n  addition to  the position and 

disarrangement of her clotking, were also depicted. These exhibits me not 

objected t o  on the grounds of what they depicted, but rather *re challenged due 

to their  s i z e  (T.649-50). Exhibits 2 1  and 27 depict& the positions of beds not 

visible i n  the  foregoing exhibits. (T.655; R.70, 6 4 ) .  nese photos, in addition 

to  establishing that the victims had slept i n  the  beds, also depicted tha t ,  due 

to  the amount and lmation of the blood, the attack on Jul ia  had originat& i n  

her bed and culminated on the floor where she was found. (T.905).  These photos 

wa-e also taken f m  a different vantage point, and did not depict the victims1 

bodies i n  their entirety. Exhibit 22 was a photo of the outside of t h e  victims' 

house. (R.  65 ) .  Exhibit 33 was a photo of Avery's bdrcan f m  the vantage of 

the  hallway. (R.74). E x h i b i t  34 was a photo of Ju l i a ' s  pajama top, af te r  it had 

been raTlwed f m  the victim. (T. 7 2 7 ) .  None of these latter thee photos 

depicted the victims, and they w x e  not objected to. (T. 725-27). The medical 

examiner test i f ied that the position of the bdies, the presence of blood 

splatter, evidence of a struggle and a break-in, a l l  contributed t o  his werall 

assessment of the deaths. (T. 850) 0 
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As stated previously, rvlabel Avery had 14 and Julia Ballantine had 

30 stab wounds. Exhibits 37 through 40 depicted the lethal wounds on Mabel's 

bocty. (T. 855-60). Exhibits 41 through 47 depicted the defensive munds on this 

victim, (T. 861-65). Exhibits 48 through 52 depicted the wounds on Julia's 

bdy. (T. 899-900). These photos were of different prts and appendages of the 

bodies; the bodies in their entirety were not depicted. The photos w x e  

selected by the medical examiner. (T. 844). He testified that they were 

necessary to explain his conclusions. (T. 855). These photos w e r e  taken at the 

scene, and as to the  size in which each was presented, the medical examiner 

testified that every photo was a "fair and accurate" depiction of the bmunds as 

they appeared on the victims' bodies. (T. 856, 861-64,898-99). The photos also 

depicted the depth, pattern and location of the wounds on each victim. These 

details could not be seen in smaller photos. (T. 843). 

The nature, depth, pattern and exact location of each WDUnd was 

utilized to explain the t y p  and length of the knife used, the length of t k  

taken by the defendant to acccanplish the victims' danise, the nature and force 

of the violence, and thus defendant's knowldp of what his actions would 

entail. (T. 853-913). These factors, in addition to the position of the bodies 

and their M a t e  surroundings as reflected by the plrariaus photos, 

established the time of death, the essential element of pmrwditation, and 

intent to c d t  sexual battery. The State m l d  note that the latter two are 

the very factors disputed in point I of the Appellant's a q u m n t .  

The State first sulmits that the photos herein w e r e ,  "neither gory 

nor inflamnatory bqmnd the simple fact that no photograph of a dead bdy is 

pleasant." Williams v. State, 228 So.2d 377, 379 (Fla. 1969); gush v. State, 461 

So.2d 936, 939-40 (Fla. 1984) ("blowup of victim's bloody face," and "closeup" 

of a gunshat mund to the victim's head, utilized by the medical examiner to 

establish to the jury what he had observed, were not "so s h m k q  in nature" as 

"to defeat their relevancy."); W&wr v. State, 251 So.2d 862 (Fla. 1971) 
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("series of gruesaw, edargeci color photographs which s h d  the victim i n  

various positions with l a i f e  m d s  i n  her back and depicted "her head half cu t  

o f f ,  " admissible where relevant t o  cause of death). I' [Alll-y gruesoane and 

inflamnatory photographs a m  aclmissible into evidence i f  relevant to  any issue 

required to  be proven i n  a case." State v. Wriqht, 265 So. 26 361, 362 (Fla. 

1972);  -- see also, Haliburton, supra, a t  250 ("The basic test of a photqraph's 

admissibility is its relevance."). The ~ e r e  fact that a defendant stipulates t o  

the identity of the victim and cause of death does not defeat the relevancy of 

a l l q d l y  gruesane photographs. Foster v. State, 369 So. 2d 928, 930 (Fla. 

1979).  Photographs which, as in the instant case, assist the medical examiner 

i n  explaining his examination, prove identity, nature and extent of injury, 

nature and force of violence, show p d t a t i o n ,  etc., are relevant. - Bush, 

supra; Wilson v. State, 436 So.2d 708 (Fla. 1983) (autopsy photographs 

admissible where relevant t o  prove identity, nature and extent of victim's 

injuries, m e r  of death, nature and force of vidence, and to  show 

p r d i t a t i o n ) ;  Jackson v. State, 545 So.2d 260 (Fla .  1989) (photos of victims' 

charred =ins admissible where relevant to  prove identity, circumstances 

surrounding murder, and to  comoborate medical examiner's testimny);  

Haliburton, supra, a t  251 ("The photographs sutanitted i n  this instance =re used 

to  identify the victim and w e r e  used by the meal examiner to  i l lus t ra te  the 

nature of the victim's wounds. Any prejudice is mtxeighed by the probative 

m r t h  of the photographs and t h e  tr ial  judge did not err i n  admitting them into 

evidence. " ) . 
The Appllant ' s  reliance u p n  Younq v. State, 234 So.2d 341 (Fla. 

1970), is misplaced, as that case involved the admission of "45 cumulative 

photographs of a g r u e s m  nature taken away fmm the scene of the crime. 'I - See 

Wriqht, supra, a t  362; Haliburton, supra, a t  250-51, The photos herein were 

neither taken away f m  the scene, nor cumulative, as each photo depicted a 

mud not reflect& by the others. see, Wriqht, supra (where each exhibit 

@ 
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depicted I'a wound or wowzds not depicted by the others, I' photographs w e r e  not 

cumulative, and wre properly admitted into evidence). Likewise, Czubek v. 

State, 570 So.2d 925 (Fla. 1990), Pottgen v. State, 589 So.2d 390 (Fla.  1st DCA 

1991) and Haffert v. State, 559 S0.2d 1246 (Fla. 4th DCA 1990), relied u p n  by 

the Appllant, a l l  involved admission of photqraphs whose gruesclme nature was 

due t o  circumstances "abwe and beyond the killings, 'I such as demnpsition of 

the k d y  and infl iction of additional wunds by small animals due to  the length 

of tim before the victims -re found, or  additional injuries due to  the 

autopsy, Mo-r, i n  those cases, the photagraphs did not establish identity 

or  cause of death, did not assist i n  explaining the medical examiner's 

testimony, and did not corroborate other relevant evidence. 

Finally, the Appllant's canplaint that the crime scene photos 

herein -re also uti l ized repeatedly, and thus prejudicially, t o  demnstrate 

various items of furniture, rugs, etc., is without merit. The depiction of the 

M ,  open closet door, small piles of clothing set forth i n  madiness for 

waring,  etc., as found on the scene, w e r e  relevant to  establishing the  of 

death, which as noted previously, had been challenged by the defense as having 

taken place the night before, prior t o  the victims having gone to  M. The 

details of Ju l ia ' s  bed and various items of furniture which were depicted as 

askew, in disarray or broken, e re  relevant to  establishing a struggle and 

danonstrating th i s  victim's attack had been init iated in her bed. These 

factors, i n  addition to  the n&r of defensive wounds, demnstrated the length 

of time taken by the defendant and =re relevant to  establishing premeditation. 

Technician G i l b e r t  also utilized the pictures t o  damnstrate that a l l  items were 

properly examined for fingerprints and other evidence, i n  response to  defense 

contentions that this was an unsolved c r h  and police methods w e r e  deficient. 

The crime scene photo of the  rug upon which the  victim was found and hair 

t h e m n ,  was utilized not to  damnstrate the color of the rug, as claimed by the  

appellant, but for its depiction of ground-in d i r t  which had existed for an 

0 
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indeterminate period of time. (T.790-91). One of the primary defense 

contentions a t  tr ial  was that because a "dirty hair" had been discovered on t h i s  

rug, the  pep t r a to r  of the crime was a mentally deranged "d r i f t e r , "  who lived 

i n  the mods," did not have access to  bathing f a c i l i t i e s ,  and thus had deposited 

the  "dirty" hair on the  rug. (T.1190). The prosecution was merely demonstrating 

0 

t h a t  due to  the  condition of the  rug, the presence of a "dirty" ha i r  thereon had 

no significance. (T.790-91). The Sta te  would also note that the  photo was 

ut i l ized  after the defense had also challenged the propriety of police nethods 

i n  not anpluying "vacuuming techniques" on the scene. (T.783-85). Finally, 

contrary t o  the Appellant's argun\ents, t he  t r ia l  judge all- the  State to 

u t i l i z e  the  crime scene photos during its direct examination of the relarant 

witnesses (T.652), and they were Ternwed u p n  defense objections t h a t  the jur$ 

may he able t o  see them while they viere  not i n  use. (T. 740). Mxwver, the 

S ta te  would note that once properly admitted, the jury has the  r igh t  t o  examine 

the  evidence. See Fla. R. Cr im.  P. 3.400. The photos herein were pmpzrly 

admitted and t h e i r  u t i l i za t ion  by the  State  was not error. Wriqht, Henninqer, 

Foster, Bush, Wilson, Haliburton, supra. --- 

As noted in the  Statement of the Facts herein, within an hour of 

the c d s s i o n  of these crimes, the defendant was seen lunning f m  the  

direction of the scene, one half mile away, with blcdy clothes and i n  

possession of a knife entirely consistent with the  murder wzapn. He admitted 

he was involved in a stabbing. However ,  he gave an exculpatory account of t h i s  

stabbing, s t a t ing  t h a t  the  incident took place i n  self defense, when he was 

attacked by unknown assailants,  i n  a corn f ie ld .  As the  person who saw him 

thus, knew that  he was last seen a t  a location one half mile away fm the  

victims' hause, the  defendant also sought t o  further exculpate himself by adding 
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that he had walked to anoth@r location, 15 miles away, where the alleged attack 
5 had occurred. 

to whm the defendant had made his statmnts. The State also praTed the 

falsity of the exculpatory portion of the defendant's account through these same 

At trial, the State presented the testbrry of the t m  witnesses a 
two witnesses, 

The Appellant camplains that the defendant's statements should not 

have been admitted into evidence, and the State should not have been all& to 

p m  the falsity of their exculpatory portion, because, at trial the defendant 

did not rely on these statements as a defense. The defendant's contentions are 

entirely without merit. The defendant's statement as to having been h l v e d  in 

a stabbing was an admission of guilt, and was obviously admissible. - See Fla. 

Stat. 90.803(18)(a); -re v. State, 530 So.2d 61, 6 3  (Fla. 1st I X A  1988) ("an 

out of court admission by the accused is admissible under section 90.803(18), 

Florida Statutes, when offered by an adverse party. " ) . The State was also 

entitled to present the details of the stabbing mount& by the defendant, and 

prwe its falsity, in order to establish consciousness of guilt and refute any 

reasonable hypothesis of innocence. 

Exculpatory stat-nts, when shown to be false, are d e d  

inculpatory, and are treated as admissions. B m  v. State, 391 So.26 729 (Fla, 

3d DCA 1980); Padro v. State, 428 So.2d 290 (Fla. 3d DCA 1983), review 

dismissed, 436 So.2d 100 (Fla. 1983). As admissions, such statemznts may be 

intduced during the State's case-in-chief fsom which guilt may be inferred. 

Contrary to the Appellant's arguments herein, only Aguayo and mlaire 
testified to the statmnts made to than by the defendant, and the falsity 
thereof. Neither Elizahth Feliciano nor E3zwrly Hall, in any way, refer& to 
the defendant's stat-nts or their falsity. Elizabeth Feliciano testified as to 
the defendant's appearance and the location where he was running f m ,  when he 
appeared at her house. She also stated that she accmpni.ed her son to certain 
corn fields later on that day. The details of her activities in the corn field 
and the reasons therefore *re elicited by the defense on cross-examination. The 
State thus did not make the defendant's false statments a "feature" of its case, 
as argued by the mllant. a 
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Smith v. State, 424 So.2d 726 (Fla. 1982), cert. denied, 462 U.S. 1145 (1983). 

As noted in Brown, supra, at 730: 

Evidence of a defendant's acts or statements calculated to 
defeat or avoid his prosecution is admissible against him as 
showing consciousness of guilt. See, e.g., Mackiewicz v. State, 
114 So.2d 684 (Fla. 1959), s. denied, 362 U.S. 965, 80 S.Ct. 
883, 4 L.Ed.2d 879 (1960); Spinkel* v. State, 313 So.2d 666 
(Fla. 1975), cert. denied, 428 U . S .  911, 96 S.Ct. 3227, 49 
L.Ed.2d 1221. See also United States v. rs, 550 F.2d 1036 
(5th Cir. 1977),ypTafter remand, 572 F.??S06, cert. denied, 
439 U . S .  847, 99 S.Ct. 147, 58 L.a.2d 149 (1978); United States 
ex rel. Roys ter v. lkpllann, 292 F.Supp. 116 (E.D.N.Y. 1 y m  
(exculpatory statements, when shown to be false, becm 
inculpatory and a m  to be treat& as achissions); Wilson v. 
United States, 162 U.S. 613, 16 S.Ct. 895, 40 L.Fd. 1030 (1895); 
United States v. mkelman, 594 F.2d 1238 (9th Cir. 1979); Fox v. 
United States, 381 F.2d 125 (9th Cir. 1967); Nolt v. United 
States, 272 F.2d 272 (9th Cir, 1959) (the destruction, 
suppression or fabrication of evidence is relevant to p m  
guilt). 

~- See also, State v. Frazier, 407 So.2d 1087 (Fla. 3d DCA 1982) (even if one of 

the defendant's ~ K O  versions of stabbing of his wife was sufficient to warrant 

0 dismissal of second-degree murder charge, the ssond, inconsistent, but not 

thoroughly exculpatory version of events, was evidence of the falsity of the 

first exculpatcxy sta-nt, not only justifying rejection of that statemnt, 

but af fhtively shaving consciousness of guilt and d a w f u l  in ten t )  ; United 

States v. Eley, 723 F.2d 1522 (11th Cir. 1984) (wholly incredible explanations 

may form sufficient basis to allow jury to find the defendant ha5 sequisite 

guilty knowledge); United States v. Holbert, 578 F.2d 28 (5th Cir. 1978) ("the 

[defendant's] argument overlooks a long line of authority which recognizes that 

false exculpatory statents may be used not only to impeach, but also as 

substantive evidence tending to prwe gui l t . " ) .  

The wllant's reliance on Myshore v. State, 437 So.2d 198 (Fla. 

3d DCA 1983), is misplaced. In Bayshore, supra, the defense raised no alibi 

defense. Instead, it relied upn the victim's statement to the police that the  

perpetrator had a distinctive birth mark, which the defendant did not have, The 

defendant had also told the police that he was at his father's residence on the 
0 
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night of the crime. The State did not present any evidence as to the falsity of 

the defendant's statmnt. Nevertheless, at closing argument, the prosecutor 

stated that the defendant's father had not testified as an alibi witness and the  

defendant was thus guilty. The district court of appeal held that the State's 

* 
ccamwnt on the defendant's failure to call witnesses m y  have led the jury to 

believe that he had the burden of proving his inncxence, and thus was ermr. 

Bayshore, supra, at 198-99. In the instant case, the State did not carrent an 

the defendant's failure to call any witnesses. It presented evidence of the 

defendant's statements, which partly admitted guilt and in part w x e  

exculpatory. It then affirmatively prwed the falsity of the exculpatory 

portion. The prosecutor then comnented on the falsity of the exculpatmy 

explanation, as established by the evidence, and argued consciousness of guilt 

and lack of a reasonable hypothesis of innozence, as it was allmid to do. - See, 

~- Brown, Snith, Eley, HolbE?rt ,  supra. Appllant's reliance upon Kindell v. State, 

413 S0.2d 1283 (Fla. 3d DCA 1982), and Brawn v. State, 524 So.2d 730 (Fla. 

1988), is also unwarranted. Both of these cases involvd situations where no 
0 

alibi defense was presented at trial, nor had the defendants made any statmnts 

with respect ta an alibi. The prosecutors in said cases falsely stated that the 

defendants had raised an alibi defense, and then proceeded to argue the 

defendants' failures to call these alleged witnesses. Clearly, these cases are 

not applicable to the circumstances in the instant case. 

VII. ' M E C X X " D I D W J ? J 3 R F t I N ~ z H E J U R Y  
0 N c - m .  

As noted by the Appllant, pursuant to a request by both parties, 

the Court read a circumstantial evidence instruction to the jury during voir 

dire. W i n g  the final jury instructions, the court did not read this 

instruction, as same was not qested, nor was it required, During 

deliberations, the jury requested a definition of circumstantial evidence. ( R .  

89). The t r ia l  court, in accordance with the defense request, read the 

0 
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circumstantial evidence instruction, and sent  a typewritten copy of sarw t o  the  

jury. (R. 120, T.1448). There was no o b j s t i a n  t o  the reading of the 

t-itten instruction. The Appellant, h m r ,  complains that the transcript 

of the oral  instruction reflects that the court erroneously stated, "[a] wll 

connected chain of circumstances is as conclusive in proving a crime as is 

possible evidence," as opposed to  "positive" evidence, as ref lected in the 

t y p a r i t t e n  instructions sent t o  the jury. (T. 1519, p a g e  65 of the May 23, 1990 

transcript) .  

The State has obtained an "errata sheet" f m  the court mprter 

for the May 23, 1990 hearing, stating that  t he  wxd "possible" is a 

typographical error i n  the transcription of her notes; the notes r e f l e c t  that  

the tr ial  court correctly stated "pasitive" evidence. See a t t a c d t  A to  th i s  

brief. There was thus no error or "confusion" as claimed by the Appellant. 

The State began presenting its case-in-chief an May 15, 1991. (T. 

616, et seq.) .  On May 

17, 1991, prior t o  presentation of evidence, the t r ia l  judge info& the 

parties that he had received a telephone call, the day before, f r m  juror Cmz- 

Pino, (T. 8 7 8 ) .  The t r i a l  judge stated t h a t  before he rea l ized  who Cruz-Pino 

was, t he  latter told him that "he misjudged and could not assess the death 

penalty." - Id. The trial  judge inmediately had told the juror that he could not 

The parties presented evidence each day, for half a day. 

speak with h i m  without the lawyers present. Id. The State requested t ha t  the  

juror be taken out of the jury rmun and wir d i d .  (T. 879-880). The t r i a l  

judge agreed and requested both parties to  research for a rm&y during a thirty 

minute recess. (T. 880). Jenninqs v. State, 512 So.2d 169 (Fla. 1987) was thus 

presented to  the t r ia l  court. (T.889-890). 
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In Jenninqs, supra, at 172, after the jury had k n  %urn and some 

testbny given, a juror told the court that, "while she still could render an 

W i a l  verdict in the guilt pha~e, she could not recamnend a death sentence," 

The defense and the state did not object to the juror sitting in the g u i l t  

phase. H u w e v e r ,  the trial court granted the state's motion to substitute an 

alternate juror at the penalty phase. This C o u r t  apprwed of the trial judge's 

solution, and stated: "Florida Rule of Criminal P m d m  3.280 authorizes the  

court to substitute alternates for jurors who 'became unable or disqualified to 

perform their duties,' Had the subject juror originally stated during voir dire 

that she could not vote for death at the penalty phase, she m l d  have k e n  

subject to m a 1  for cause. Lockhart v. W C m ,  476 U . S .  162, 106 S.Ct. 1758, 

90 L.Ed.2d 137 (1986); H e l l m a n  v. State, 492 So.26 1368 (Fla. 4th JXA 1986) . IT  

- Id. The juror in the instant case was voir dimd in accordance with Jenninqs. 

The trial court detdned that he would be fair in the guilt phase, and thus 

a l l 4  him to sit without any objection from the defense. IIowver, the trial 

court excused h im in the penalty phase and replaced him w i t h  an alternate juror, 

because Cruz-Pino stated that he could not recamnend the death penalty under any 

circumstances. 

The Appellant has camplained that Cruz-Pino's r em~ks  that he could 

not r e c m n d  death "in any case," w e r e  ambiguous, and may have reflected that 

the juror's statanents ere solely due to his %valuation of the evidence 

presented up to that point in the trial." Brief of Appellant at p.40, The 

Appllant has relied upon wt-of-context lcanarks by the juror; this argumnt is 

refuted by the record. 

Initially, the trial judge, in the presence of the parties, stated: 

The Court: For the record, M r .  CKUZ-Pino telephoned 
me yesterday afternoon and essentially told IIE that 
he could not, i n  this case, W s e  the deaFh 
pmalty. . . .  
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The f i r s t  [question] I want t o  ask you is: Am I 
accurate i n  what I have j u s t  told the  people? 

Juror Cruz-Pino: I think that's exactly what I to ld  
you. But what I meant to say, thouqh, is that I 
couldn ' t  impose the  death penalty i n  any case. 

(T.881) ( q h a s i s  added). The juror stated that he had called the judge 

because, during voir dire, the p i e s  had asked about d i f f i c u l t i e s  i n  

recmnding death, "and I didn t raise my hand. 'I (T. 884) . The prosemtor then 

ask&, y ~ u  f ee l  that not only i n  this case could you not impose t he  death 

penalty, but y m  couldn ' t  do it in any case; is that right?" (T.882). The 

juror responded, l l y e ~ ~ ~  (T.883). The juror continued, "I could not do that, no 
matter what verdict we would c m  up with, I couldn ' t  impose t he  death penalty 

or r e c m n d  it. " (T. 884) . I n  response t o  the  defense's repeated attempts to 

rehabi l i ta te ,  the juror again s t a t d ,  "It 's the second phase that  I have a 

problem being f a i r  to  the  state w i t h . "  (T.887). The juror c o n c l u W  that i n  the  

penalty phase he m l d  vote his "conscience," which meant that, he would "not i n  

any case impose the death penalty." (T. 889) .  

As is clear fm the foregoing, j m r  Cruz-Pino repeatedly and 

unequivocally stated that  he could not and would not r e c m n d  death under any 

cimxmstances, regardless of the  evidence. Indeed, wen the  defense counsel 

a@ with the judge's observation that, " W e l l ,  he is unequivocal about his 

inab i l i t y  to  pu l l  t he  trigger, so to  spe&. H e  w i l l  not h p s e  the  death 

penalty i n  any case. He couldn ' t  have been clearer. H e  must have said that 

f ive  time. I' (T. 890). Nevertheless, upon the  defense request t h a t  it was 

unknown whether t he  case would reach the  penalty stage, the  court reserved 

ruling and a@ to  conduct another inquiry a t  the  penalty stage. (T. 890-91). 

At the penalty phase, t he  court again made inquiry of Cruz-Pina: 

The Court: My f i r s t  question t o  you is, do you 
still f e e l  that you could not i n  any case impose 
the  death penalty? 

Juror Cruz-Pino: Y e s  I do. 
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(T. 1565) (qhasis added), The defense was then a l l m  to make further 

inquiry, and again attqted to rehabilitate the  juror. (T.1565-66). The juror: 

still stated that, "[he] m l d  not be able to make a recamendation fairly to 

both sides by considering the pms and cons; but rather . . . [felt] them is no 

possible way to . . . reccmnend a sentence of death. I' (T. 1566) . The court thus 

remwed this juror and replaced him with an alternate, "pursuant to the  

authority of Jenninq v. State. I' (T. 1567) . The State thus respectfully subnits 

that there was no abuse of discretion in m i n g  this juror at the penalty 

phase. 

The Appllant has complained of nmerous instances of alleged 

prosemtorial misconduct during closing argument, None af the remarks, with the 

exception of one, see p. 68 herein, wre properly objected to. There were no 

motions for mistrial at any p i n t  during or after closing argument, either. The 

State thus respectfully subnits that the defendant's failure to object and 

0 

request a mistrial waived any error at closing argumnt. Craiq v. State, 510 So. 

2d 857, 964 (Fla. 1987) (where objections to closing argument were "not 

specifically made to the trial court," same can not be raised for the first time 

on a w l  and will not be considered); Holton v. State, supra; Ferquson, supra 

a t  641, Steinhorst v. State, 412 Sa. 2d 332, 339 (Fla. 1982) (alleged error in 

prosecutor's cmmmts, which inter alia, expressed his opinion as to  appellant's 

guilt and misstated evidence, not p r e s e d  when not objected t o  at trial); 

Maqqard v. State, 399 So. 2d 973, 976 (Fla.  1981) (alleged error due 

prosecutor's cclnment about his  personal beliefs waived on appeal wheE not 

objected t o  at trial); State v. Cumbie, - 380 So. 2d 1031, 1032-3 (Fla. 1980) 

(.improper prosemtorial c m n t ,  t h a t  police officers had nothing against the 

defendant and muld have cleared him if he was innment, was not "fundmental 

error" ) . 
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m m r ,  the State would note that the court repeatedly instructed 

the jury t h a t  the arguments of counsel wsm not evidence, that they should look 

only to  the evidence presented a t  t r i a l  for p m f ,  tha t  they must follow the law 

as set out i n  their  instructions, and, that "the lawyers are not on trial. Y o u r  

feelings a b u t  them should not influence your decision in  th i s  case." (T. 580- 

82, 1341, 1433-36). Jurors am presumed ta follow their instructions. G r e e r  v. 

Miller, 483 U.S.  756, 767,n. 8 (1987); gee Paramore v. State, 229 So. 2d 855, 

860 (Fla. 1969) ("it will not be presumed t h a t  [the jurors] are led astray, t o  

wrongful verdicts, by the impassioned eloquence and illogical pathos of 

counsel. " )  . Indeed, in the instant case, it is apparent that arguments of 

counsel had no effect, and the jury relied solely upon the evidence, as 

reflected by the substantial portions of testimony reread t o  the jrlry a t  their  

w e s t .  The State thus suhits that  any error i n  the arguments did not 

prejudice the defendant and was harmless m n d  a reasonable doubt. The 

arguments as to  preservation and lack of prejudice are applicable t o  each 

subpart herein, and are thus specifically incoprated i n  the ensuing 

subsections. 

a. cbments on mluttal 

The Appllant has f i r s t  ccsrrplained of comnents mde on rebuttal, 

which he claims suggested the  prosecutor's personal belief i n  the  defendant's 

gui l t ,  credibil i ty of witnesses, and the existence of additional reasons for her 

beliefs. Br i e f  of Appdlant, pp. 42-43. As noted in i t ia l ly ,  none of these 

ccarments WE objected to; nor was there a mt ion  for mistrial. Any error as to  

these ccrmnents is thus waived. Craiq, Steinhorst, Magqard, Ferquson, supra. 

The State would also note that the defense closing aqumnt  i n  i ts  

entirety was a personal attack on the prosecutor and police i n  the instant  case. 

Bfense counsel contended that th i s  was an unsolved homicide which presented a 

"challenge" to  the prosecutor and the police officers, who had resorted t o  

"desperate" mans. Despite an allegd lack of any evidence, the prosecutor 
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according to  defense counsel, had charged the defendant because she didn't like 

him, and because of her "ambition" and d e s b  for "recognition and respect": 

,..really what p u  have here you have a case that belonged t o  the  
cold case squad, a murder that had not been solved, a murder that 
presented a challenge. I t  presents a challenge to  the police 
officers, mst of a l l ,  mast important I think i t ' s  qui te  obvious 
it presented a challenge to  her [prosecutor]. A challenge that 
can only be sa t i s f i ed  w i t h  a conviction, 

In essence, what she [prosecutor] has told to  you: I have no 
evidence that this man ccannitted these c r h s  but you kncrw 
s m t h i n g ,  I don ' t  l i k e  the fact he w n t  out drinking the  night 
before, and I don't like the fact that he is giving S Q M ~  stories 
as to  where he was. So what I want you to  do, I want you to  find 
him gui l ty  and take away his life because I don't like his story. 

. . .  

(T.1373-75). 

. . . Of course through the  great art of cmss examination w e  
knm nuw that Enrique Juarez w i t  a Z ,  Enrique Juares w i t h  an "S" 
are tm different  people. 

Is t h a t  an act of samebocty that is desperate? 

What is wrong is when other motives interfere with the  p m e s s  
of jus t ice  k a u s e  w e  are not here to  do revenge, w are not here 
to  make mney, because jus t ice  is not for sale. W e  are here to 
s w k  the truth. . . . (T, 1381-82) 

. . .  

. . . that police of f icer  has s a t h i n g  else i n  mind. H e  knws 
he has no evidence against you, has no physical evidence against 
you, he has a hunch yw look l i k e  the type. You look like the 
type that m l d  have done th is .  . . . 

. . . Because that is samme who is saying, you don ' t  want t o  
explain t o  me last  night, I w i l l  teach you. I w i l l  teach you. I 
w i l l  teach you w h a t  a great and s k i l l f u l  1-r I am. (T.887-8) 

. . . This is a horrible homicide. Hun- of than in this 
County have not been solved. W e  wmld like to  solve them, m 
wish rn could, w e  a l l  do. W e  have a l o t  of respect for the 
people who solve than, and the  people who solve than k a u s e  they 
want recognition and n s p t  i n  t h e i r  area for solving these 
tough hankides and there is nothing wrong with that. . . . 

what is wrong is when ambition to  solve a crime, when a goal 
gets in t he  way of justice.  (T. 1394-95). 

In response to  the abwe defense theory, the  prosecutor made t h e  

first canrent ccsnplained of herein by the Appellant: 

Prosecutor: M r .  Diaz would suqqest t o  this j q  t h a t  these 
detectives and t h i s  court and a l l  of those good people who cam 
and testified i n  t h i s  case and myself would be sa t i s f i ed  i f  these 
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murders to convict the wrong man. Do you think Rose Flight would 
sleep l ightly a t  night? HOW about Feliciano Asuayo or Elizabeth 
Feliciano or  Rufho Perez or Btective =lair  or David Gilbert 
or David Rhdes or myself? Do you think vie  could settle for that 
and yet this is what he tells you this is about, that we don't  
have any evidence, It is an unsolved hcsnicide and a l l  they want 
is a bocty. 

been, you find him not guilty. 
If you beliwe that, i f  you tkink that is what this case has 

(T. 1402). Having thus fairly sumnarized defense counsel's attacks set forth 

previously, the prosecutor then imnediately m n t  through t h e  testimony of a l l  

the witnesses, and demonstrated that the evidence presented supported a verdict 

of guilty (T. 1402-17). 

The Appsllant has also ccanplaind of unobjected t o  c m t s  by the 

prosecutor demonstrating why she had spoken t o  witness Rhdes prior t o  t r i a l .  

These c m n t s  too, w e r e  i n  direct response t o  defense counsel's accusations, 

At t r i a l ,  the defense called Rhodes and on direct examination established that a 

"dirty" hair found on the green rug did not belong t o  the  defendant. On cmss- 

examination, the prosecutor established that due t o  the methdology of the hair 

examination and the fact  that  the s o m e  of the hair on the rug was not 

dete-le, the examination was inconclusive. 6 m  e t ,  defense counsel 

stated, "When [prosecutor] puts down the process. . . it was, i n  fact, 

[prosecutor's] idea to  examine the defendant's hair i n  this case, wasn't it 

sir?" (T. 1293). On xecross t he  prosecutor then, without any objection, 

elicited that  the w i t n e s s  had discussed his conclusions w i t h  the prosecutor, 

prior t o  t r i a l  (T. 1294) ,  and that the  witness's examination and conclusions did 

not rule out t he  defendant as the murderer. (T. 1294-95). 

In closing argument, the defense counsel then emphasized that  t he  

prosecutor had requested the hair examination and added: " D i d  she believe in 

t h a t  science when she asked that [Rhodes] examine those hairs? . . . So either 

See, pp. 14-15, herein. 
a 
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she believed in  that science u n t i l  she got the  resul ts ,  until she qot the 

resul ts ,  or she was ready and able to  present you with unreliable conclusions. 

Does it make you think? Does it make you wonder? Do yw have a doubt?'' (T. 

1377-78) - 
The Appellant ccsnplains abwt the  prosecutor's -ks i n  response 

t o  the  abwe argument, where she s t a t 4  that her mtive was not presenting the  

jury with unreliable conclusions, as contended by the  defense. Rather, as 

demonstrated by the evidence, the prosecutor sought t o  show the hair caparison 

was inconclusive and that she lmew about it (T. 1403-04). 

As seen abwe, t he  Appellant's argument herein that the  a b v e  

cmnents expressed the prosecutor's personal beliefs i n  the  defendant's g u i l t  

and i n  the credibility of witnesses, is without =it. The prosecutor's ranarks 

w e r e  pnnissible fair  yeply to  the  defense arguments, and carrented on evidence 

presented a t  tr ial .  Barber v, State,  288 So. 2d 280, 281 (Fla, 4 DCA 1974) 

(where defense castigated the  police testimny and the  prosecutor, the latter's 

expression of personal helief on the believabi i t y  of evidence and -ks that 

if the  jury believed the  defense accusations they should find defendant not 

guil ty,  w e n ?  " f a i r  rebut ta l" ) ;  Ferquson, supra a t  642 (defense t r ia l  tactics 

w i l l  not be insulated f m  fair c m n t  by the prosecution); Brawn v. State,  367 

So. 2d 616, 625 (Fla. 1979) (having "invited a prosecution response, the  defense 

may not be granted a new t r ia l  because the State ' rose to  the bai t ' " . )  

The Ap@lant has also ccsnplained of impropr testimony, with 

respect to  suspects,  f m  ktectives mla i r e  and Gilbert, and prosecutorial 

cclrrment thereon. These contentions have been fu l ly  addressed in point Iv 
herein, and the S ta te  relies upon said arguments. In various subparts of the 

instant  pint, the  Appl lan t  has also ccanplained of other parts of the  State's 

rebuttal arguwnt i n  response t o  defense counsel's personal attacks. Brief of 

Appl lan t ,  pp. 46-47. These arguments will thus be addressed herein. 
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The first of the m i n d e r  of ccsrments cwnplained of was the 

prosecutor's ranark, irmrediately after defense counsel's closing argument, that: 

"Naw I muld like to address in a rapid fashion the issues M r .  Diaz raises. 

There is an old adage i n  the courtrocan, it goes sametking like this: when you 

can't attack the law, attack the facts, when you can't attack the facts attack 

the prosecutor. . . ." (T, 1398-99). Obviously, this was in response to the 

previously quoted remarks by defense counsel. Ferquson, Barbar, Brown, supra. 

The Appellant next canplains of the prosecutor's canments with 

respect to Feliciano Aguayo. Brief of Appellant, p. 46. 'she evidence at trial 

reflected that defense counsel never questioned &pap about any arrest by the 

police. However ,  on cross-examination of Detective Ledair, who was assigned to 

these hdcides t m  years  after they occu td ,  and whose direct examination was 

limited to the defendant's statements to him, defense counsel asked: "Had you 

already learned Feliciano Aguayo had heen arrested January 18, 1983?" (T.1174). 

Defense counsel continued: "Did you inquire of M r .  Aguayo what impact, if 

anything, [his arrest on] January 18, 1983 had in his cla.ims to the police. . I' 
(T.1174). On redirect, the State inquired of this witness if he knew what 

&payo had h e n  arrested for in 1983. (T.1207). H e  responded that it was a 

traffic relatd offense. - Id. In closing argument, defense c m e l  nevertheless 

persisted: "Mr. Aquayo, n o w  here said anything until I asked the detective 

what impact if my,  his arrest on the 18th of J m u q  had in his alleged 

willingness to cooperate and to be so helpful to the police and maybe just 

stretch the truth a little, you know. . . . ' I  (T.1390-91). In light of the 

foregoing ccmnent, the prosecutor merely elaborated on the sequence of the 

evidence presented, and stated that defense counsel knew Aguayo had been 

arrested only for a traffic related offense that had nothing to do with this 

case, and thus A g u a p  had no motive  to lie. This was a fair response t o  the 

defense argument. mmover, the State is entitled to refer to the evidence as 

it exists and p i n t  out that there is an absence of evidence on a certain issue. 

White v. State, 377 Sa. 2d 1149, SO (Fla. 1980). 
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Finally, the Appellant c q l a i n s  of the prosecutor's remarks, in 

response t o  defense counsel's comnents as to  the  medical examiner's 

"speculations" w i t h  respect to  a knife recovered during the investigation, 

Brief of Appellant, p. 47; T. 1378-79, 1411. The evidence a t  t r ia l  re f lec ts  

that during the cross-examination of the  medical examiner, defense counsel 

elicited that the  f o m r  had received a knife with a broken t i p ,  and that t h i s  

witness could not recall how the knife was found or what had happened t o  it. (T. 

932-93). Subsequent testimony established that said knife had nothing t o  do 

w i t h  the investigation, as it had been i n  custody, a t  the  Homestead A ~ I  Force 

Base, since December, 1982, approXimately a m n t h  pr ior  to  the  h d c i d e s  herein. 

(T. 1171) .  In l i gh t  of the foregoing, the  prosecutor's comnents that the  

defense counsel had brought up "a l a i f e , "  and l e f t  it "hanging" and " k n m  its 

not going to  be tied up," k a u s e  he found out later the rest of the s t o q  about 

the  knife being obtained in December, 1982, was an accurate c m n t  on the 

evidence presented and i n  response t o  the  defense counsel's argumnt. 

Thus, as seen abwe, not only were the cqla ined  of c m n t s  

u n p r e s e d  and not prejudicial  in l i gh t  of the c ~ ' s  instuctions, but they 

WE also i n  climzt response to  the  defense counsel's argumnts, and f a i r  

c m m n t  on evidence presented without objection a t  trial. 

B. carments atWkinq & f S e  camse l  

The coxrments herein again w e r e  e i t he r  not objected t o  or when 

objected to, -re s u s t a i n d .  There wre no reguests for curative instructions 

ar a motion for mistrial. These c m t s  a m  thus un.pmserved and not 

prejudicial ,  as noted i n  the intrmiuction to  this point. The S ta te  would also 

note that ,  init ially,  the Ilppellant catplains of the  prosecutor's questions t o  

thtective Leclajr on redirect examination, which referred to  s m  of the  defense 

counsel's questions on cross-examination and characterized these questions as 

"speculative," Brief of Appl lan t  a t  pp. 44-45. The questions on cmss- 

examination are reflect4 a t  T. 1178, 1185, 1196, 1202-03. It should be noted 
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that Detective W l a i r  was not assigned to  these h h c i d e s  u n t i l  t w o  years after 

t h e i r  occurreme. As not& by the t r ia l  judge, a t  sidebar, during defense 

counsel's examination, the questioning was a ''charade": "Your [defense 

counsel's] questions are t he  kind of questions that  gives the  j q  all kinds of 

infomation and expect than not to  hear it and have n\e sustain it." (T. 1134). 

The prosecutor's characterization of said questions as "speculative" and her 

-k that  defense counsel wanted the  jury to  think about "speculative people. 

. . It ,  was thus fair and did not prejudice the j u y  as noted in the pmeding 

section. Ferguson, Barber, B m ,  Paramre.  

0 

The Elppellant has also ccmrplained of other m k s  during the 

prosecutor's initial closing argumnt. Again, these remarks are unpreserved 

because they -re not objected to, and no mt ion  for mistrial was requested. 

Craiq, supra. Pblreaver, the  rawirks  reflect  accurate c m n t s  on the evidence 

presented, and not an "attack" on the defense counsel, as c l a M  by the  

Appellant. Ini t ia l ly ,  the W l l a n t  ccanplains of the prosezutor's ranask that 

defense counsel spent s a w  t i m e  trying t o  challenge t he  time of death. Brief of 

&qellant, p. 45, The record reflects t h a t  on cross-examination, defense 

counsel r e p a m y  asked the medical examiner whether, bas& upon the physical 

examination of the bodies alone, and sett ing aside the physical evidence a t  the  

scene, the time of death could have been any time within 36 hours of discovery. 

(T. 915-17). On rdirect, the prosecutor established that taking into account 

a l l  of the physical circumstances, the time of death was the early mrning hours 

of Sunday. (T. 939-40). Likmise ,  in reference to  Mrs. Feliciano's knowldge of 

the time when t he  defendant a r r i v d  a t  her house, the evidence reflected that 

defense counsel spent a significant amount of tim asking the details  and timing 

of her chores, reading habits, etc., throughout that  day. (T.828-875). 

Nevertheless, the witness was still s m  of the time because it was a church day 

and she was getting her children awake. (T.813-14). The prosecutor mxely 

recounted t h i s  evidence (T. 1354) and stated, "where is t h e  great mystery for 

0 
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Mr. Diaz? It is obvious t h i s  wman knew what time it was because her kids have 

to go . . I , 'I - Id. Finally, the Appellant complains of the prosecutor's -k 

that, "I guess all of these people, independent of each other, got together, 

ma- they ere all looking for a reward that didn't exist, and conjured up this 

grand scheme to convict that man of these murders. . . . ' I  (T. 1369). The 

argument was in response to the defense counsel's opening staterents that this 

was an unsolved c r h ,  where the witnesses' recollections had ban influenced by 

"offers of rewards" and passage of time, and that some may have simply lied. 

(T.615-16). The ccsnplained of remarks, in addition to being unpreserved and 

nonprejudicial, WE thus fair  ccarments on the evidence and again in response to 

the defense arguments. 

C. Credibility of the State's Witnesses 

The Appsllant has camplained that during the examination of 

witnesses Aguayo, Perez-Cruz and Evans, the State elicited testimony that these 

witnesses did not know abut any rewards offered for assistance in solving the 

homicides and that these witnesses had spoken to the police, in 1983, in 

accordance with their trial testhny, None of the testhny a b u t  which the 

Appllant now carplains was objected to at trial. Under  such circumstances, 

this issue is not preserved for appellate review. Jalbert v. State, 95 So.2d 589 

(Fla. 1957) (admission of hearsay testimny without objection at trial not 

preserved for appellate review); Hills v. State, 428 So.2d 318 (Fla. 1st E A  

1983) (same); Stone v. State, 547 So.2d 657 (Fla. 2d DCA 1989). 

D. RLleqed Attacks on Defendant's character 

6 

rnllant contends that during examination of witness perez-CSUZ, 

the prosecutor erroneously elicited that the defendant in 1983 look& different, 

as he had previously had long hair with a bandana and a mustache; he did not 

appear as he had in c a r t .  The Appellant states that the "only possible reason 

for tkis testimony was to create a "stereotypical image11 of a criminal. m e  

State would first note that none of this testimony was in any way objected to 

0 
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(T. 1032). The issue is thus not preserved for appellate review. Castor, supra. 

m m r ,  the purpose of eliciting said information was in no way related to the 

defendant's character. As noted prwiously, defense counsel, throughout trial, 

had argued that the perpetrator had been a "drifter," living in the woods, 

without access to bathing facilities, and with "d i r ty "  hair,  because a hair 

found on a rug at the victims' haw was caked with dirt.  During a preceding 

witness' examination, the defense attmpted to elicit that by contrast, the 

defendant was a wll grocaned individual at the tine of the crime. (T. 977-79).  

The prosecutor's subsequent questions as to the defendant's appearance at that 

I tine was thus in no way an attack on his character or designed to create a 

"stereotypical image. I' 

E. Misstat~~~~~~ts of Fact 

The Appellant initially complains about the prosextor's argument 

as to p a y r o l l  records admitted into evidence at trial. The Appllant states 

that there was no evidence to support the prosecutor's ar-nt that, "in 1985 

Septanber, Mr. Tmwino and his daughter told police that the ~ O J X I S  didn't 

exist and they don't get produced." (T.1409). The State would again note that 

the cormrent was not objected to and is thus unpreserv&. mreaver, the 

prosecutor's argument was s u p p r t d  by the record. Rufino Perez had testified 

that within several days of the instant crimes she had overheard the defendant 

speaking to several wxkers in the fields. S g t .  Radcliff testified that he had 

gone to Trevino, in S e p t h r  1985, and reguest& the "work records of a group 

of individuals that w e r e  working in an effort to gain mre witnesses," (T.1088), 

with the purpose of finding, "a list of individuals that Henry Garcia had hen 

talking to." (T.lO1O). M s .  Paz, Tmvino's daughter, testified that she had been 

present when the police had made the abcrve request. (T. 1317). She stated that 

she had supplied the p a p 1 1  records at issue. (T.1326). S g t .  Radcliff s t a t 4  

that said yecords had not been p d u c e d .  (T. 1088-89) . A prosecutor is entitled 

to argue reasonable inferences and inconsistencies in the evidence presented. 

a 
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Kramer, supra, a t  S267. The prosecutor's argument was clearly supposted by the 

testbny. 

The Appellant also argues that the prosecutor's argument that the 
e 

defendant had dated Ima Paz was emonas. The State would note that witness 

Perez-Cruz testified that the defendant and Irma "were friends." (T, 1037) .  In 

response to questions as to whether she knew the "nature of the relationship 

betwen Isma Trevino and the defendant," and ttwho M r .  Garcia s a w  on a social 

basis," the witness stated: "I knuw h u t  him and Marylou, . . . He m l d  talk 7 

to Marylou, but he would talk to Irma too. That I s  what I was trying to say. '' 

(T. 1036-37). The prosecutor's remarks with respect to the defendant having 

datd Irma wre a masonable inference f m  the evidence presented. The 

prosecutor, howwx, mistakenly attributed the source of this infomation to 

both Perez-Cruz and Ida Paz, to whcm the question had not been posed. The State 

would note that upn objection by defense counsel that, there was no evidence of 

any dating, the trial court pmmptly instmctd the jury.: 

Ladies and gentlemen, if yw mnemtsr this as evidence as an 
If you don't reject accurate ccamrent on the evidence, accept it. 

it. 

(T. 1407). Any impropriety with respect to the prosecutor's confusion in this 

matter was thus comted by the trial court. Steinhorst, supra, at 339. (Any 

impropriety in argument was cured by the trial judge's advising t3-e jurors that 

they wsxe the sole judges of evidence, where the "prosecutor attributed to 

appellant a particularly callous -k regarding one of the victims when the 

testimorry s h m d  it was actually mde by [another witness]."). 

F. All- matatmlM2nts of Law 

The Appellant has claimed that the prosecutor's remarks during voir 

dire: (1) that, "the defendant 

innocence, and he's cloaked in an 

Marylou and the defendant dated * 7  

begins the trial with the presumption of 

imaginary cloak of innocence during the course 

(T, 949) .  
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of the trial," and that at the conclusion of evidence, after instructions by the 

court, and if the jury believed that the state praved the charges beyond a 

reasonable doubt, "you wuld then have to the cloak of innocence from the 

defendant and find him guilty, if you so b d i d "  (T.295-96); (2) her 

definition of p d t a t i a n  (T. 429); ( 3 )  a statement that the jurors are 

finders of what is "true" and 'What really happened" (T.403); and (4) statments 

that a reasonable doubt is a doubt for wkich you have a reason, viere hnproper. 

Again ,  none of these remarks were objected to, and they are unpresenred. 

supra. 

Craiq, 

T b  the extent that the prosecutor m y  have misstated the law, the trial 

judge cautioned the jllry that, "you are concerned with the law only as I will 

instruct you at the close of the case". (T.  581). The cautionary instruction 

cured any impropriety alleged herein. Craiq, supra at 864-65 (court's statenent 

to the jury that it would instruct them on the  law and that they should follow 

the instructions of the court, "adequately rerredid any impropriety" in the 

0 P ~ O S ~ C U ~ O K ~ S  erroneous statements of law). 

G. ALleqedappd 6 to synpthy 

Appellant argues that the prosecutor's staterent, during opening, 

while mounting the circumstances of the victims being found by their neighbor, 

Ms. Flight, that the latter upon finding the victims' telephoned their family in 

w w  York, was error. There was no abjection to this -k (T.587). 

Subsequently, witness Flight, although not specifically asked, stated that she 

had called the familymmbxs. (T.622-623). Again, there was no contmprancmus 

objection, either on the gram& of inproper appeal; sympathy, etc., as argued 

on appeal, or otherwise. (Id), Subsequently, when the witness was asked to 

identify the photographs of the victims, defense counsel requested a side bar. 

(T.623). Defense counsel stated that he wished to stipulate to identification 

photographs and had objections to utilizing t h i s  witness for identification, 

objections to the prosecutor's "hardling'' of the witness when she had to care ta 

court, and objections to the questioning which called for a narrative and 
II) 
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hearsay (T.624). The court did not overrule the  objections but asked to  "take 

these one a t  a tW. " (Id) . The parties a g m d  to s t ipu la te  the photos in to  

evidence; the court a h n i s h e d  the prosecutor t o  let someorbs else help the 

witness out of court. (T.624-625). Defense counsel made no request t o  s t r i k e  

the  witness' statanent,  nor did he request any curative instruction or mistrial, 

on the  grounds of hearsay or improper appal t o  sympathy, etc. Tkis issue thus 

has not been preserved fo r  appeal. C r a i q ,  supra. Moreover, due t o  its isolated 

nature, it was not harmful. 

H. camnrrwts on failure to teatifir 

The Appl lan t  has argued that the prosecutor's argument, I twhat 

m o t i v e  does Rufino Perez haw to c m  t o  t h i s  court and testify i f  it i s n ' t  the  

truth . . .Don't do you think he m l d  have knmn a b u t  it? Don't yw think M r .  

Diaz would have brought something to  your attention? and yet her t e s t h n y  is 

t o t a l l y  unimpeached," was an improper camnent on failure to  testify. " h i s  

c m n t  was not objected to and was thus unpreserved. J&mmver, as noted 

previously, defense counsel a t  opening had stated that  the "migrant mrkers" may 

have been affected by a "reward," and that Rufina Perez was lying. The evidence 

established that Perez had not received a rward; nor was any other impmpr 

mtive fo r  her testjrrrony established. The prosecutor's corrment that  the witness 

was unimpached, had no motive t o  lie and defense counsel had not established 

otherwise, was permissible. White, supra, a t  1150 ( c m n t  that, "yw haven't 

heard one mrd of testimony to  contradict what [witness] has said, other than 

the lawyer's argument," was held prmissible, as prosEutor  m y  refer to  an 

absence of evidence on a certain issue and may ccarment on the uncontradicted 

nature of evidence.); IClramer, supra, a t  S267. 

I. All- clmulative Effect of Error 

8 

Finally, the  Appellant's argument that the cumulative effect of the  

alleged pmsecutorial  misconduct is gram& for a new trial is without merit. As 

argued i n  the  i n t d u c t i o n  herein none of the alleged instances of misconduct 

@ 
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we= properly preserved, nor w e r e  they prejudicial in light of the court's 

instructions. mreover, as seen in the preceding sections, the majority of the 

alleged misconduct was in reply to defense tactics, or proper c m n t s  on the a 
evidence. 

x. € a . u G E D ~ m ( J F ~ .  

The Appellant asserts that an alleged cumulative effect of errors 

warrants reversal. The Appsllee relies on the preceding sections and states 

that: (1) mst matters cqlained of w e r e  not objected to; (2) alleged errors 

wre not fundamental; ( 3 )  any emrs, whether viewed individually or 

cumulatively, were relatively minimal; and ( 4 )  the defendant received a fair 

trial. 

XI. THE AGGRAVATING CIRCUMSTANCES RELIED UPON BY 
THE LCWF,R COURT ARE SUPF€"IED BY THF, EYIDENX AND 
THE FINDINGS REGARDING MITIGATING CIRCUMS"CES ARE: 
SUPPOR'IED BY THE RECORD. 

Aqqravatinq circumstan=es 

1. mrders comnittd by pe rson under sentence 

Initially, the Appellant argues that there was insufficient proof 

that the defendant was the s m   son who was on parole from the f e r a l  

pnitentiary in Lampoc, California. This aggravating factor relates to the 

federal court judgmnt and conviction for bank robbery and use of a dangerous 

weapon. (R.139-45). Although those documents are in the narru; of Henry Juarez, 

they contain a certificate frm the regional administrator of the U.S. Parole 

Carmission in Dallas, Tbxas, reflecting that H e q  Juarez is also known as DElvid 

Garcia. (R.143). Defense counsel did not object to the admission of any of 

these dmuments; indeed, defense counsel stipulated that the documents were 

self-authenticating. (T.1569). Moreover, the defendant also reviewed these 

docmnts to limit any "private" information therein. - Id. 

David Garcia was one of the names under which the Appsllant herein 

was indict&, A review of the m o d ,  the documentary evidence of prior 
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convictions, and testhny from the guilt phase, leads to the inescapable 

conclusian that the defendant was the sane person convicted of all of the prior 

offenses which w e r e  introduced into evidence. Defense counsel, throughout the 

trial, argued that the defendant was known as Henry Garcia, David Garcia and 

Enrique Juarez. (T.606, 1381).  One state witness stated that he had m t  with 

the defendant in Wxas, in September, 1985, and identified the defendant in 

court. (R.1135-37). He further stated that the defendant was born in Wms. 

The defendant identifid himself as David Garcia to the witness, and signed a 

Wanda waiver form in the name of David Carcia. (T.1137-39). 

The defendant was charged, in the instant case, under the m s  of 

David Garcia, Henry Garcia and Enriqw Juarez. (R.1). The judgmnt of 

conviction contains his fingerprints. (R.126). Kis date of birth is listed 

9/26/48. (R. 130) . His race and sex are designated as a white male. 
The t w o  State of Texas convictions (R.135-39; 149-53), are in the 

respective m s  of Emique Juasez, and David Garcia a/k/a Emique J u m z .  The 

certificates of the Izecord Clerk of the Wxas Pepartment of Corrections, 

reflects that said office had capred the certified copies, against the 

originals, based upn the photographs, fingerprints, and canmitments of "David 

Garcia aka Enrique Juarez." (R.153, 138) Those dwumnts list the date of 

birth as 9/26/48 and reflect that the defendant was born in Texas, They also 

include copies of the defendant's fingerprints. 

I) 

The fedesal conviction for bank rob- and use of a dangerous 

wwpn is in the narrre of Henry Juarez. (R.140). A certificate frcm the Regional 

Administrator of the U. S.  Parole Cdssion, which was not objected to by 

defense counsel, indicates that H e n r y  Juarez was also known as David Garcia. 

The federal conviction for attempted mutiny is also in the name of Henry Juarez. 

(R.147). 

In view of the  foregoing, all of the convictions, including the 

federal court convictions, should be v i d  as sufficiently establishing that 
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they are of the s m  person. The use of aliases is well established, and the 

names are all connKted. The David Garcia or Henry J u m z  is established as a 

p r s o n  having come f m  Wxas, the source of mst of the prior offenses. 

Identifying fingerprints, date and place of birth, sex and race appear on the 

Texas convictions. The name (Lbvid Garcia), date and place of birth, sex and 

race all correspond to the same infanmtion in the record herein. Not only did 

defense counsel stipulate that the documents w e r e  self-authenticating, thereby 

relieving the State of any duty to put on witnesses to establish such 

authentication, but the defendant also personally reviewxi said documents. Jbst 

significantly, defense counsel never argued that the aggravating factors in 

question wxe not established due to insufficient proof of identity of the 

person convicted in the prior offenses. Defense counsel has never claimed that 

the instant defendant was different f m  the person referred to in any of those 

prior convictions. 

Thus, just as this Court found in Gorham v. State, 454 So, 2d 556 

(Fla. 1984), that a defendant was properly identified as the same ~ K S O I I  

convicted of prior offenses, in the absence of fingerprints or photographs, due 

to factors such as name, sex, race and date of bi r th ,  the same can be said in 

the instant case. F'urthemore, the presentence investigation rep&, which this 

C o u r t  will have a copy of, will similasly provide the same information as 

delineated abwe. In Gorham, this Court, found that it was significant that the 

defendant voiced no objection to the consideration or use of the presentence 

investigation. I Id. at 560. So, too, in the instant case, it is significant that 

the defendant never objected, or stated that the prior comictiom w e n ?  not his, 

Under such circumstances, it must be concluded that the prior convictions wre 

sufficiently established to have been those of this defendant. 

0 

a. !ale defaKlant yllzls under sentence of *-t 

The Appdlant also argues that there is insufficient evidence that 

he was under a sentence of imprisonrent. The l o v e r  court found that the 
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defendant was on parole a t  the tire of the murder (R. 188). A person on parole 

a t  the time of the  ITlulTdRT is deemed to be under a sentence of imprisommt. - See, 

Jackson v. State, 530 So. 2d 269 (Fla. 1988). This factor was based on the 

federal court bank robbery conviction, for which there is a Certificate of 

Mmdatoq Release. (R .144) .  That d o c a n t  cer t i f id  that defendant was entit led 

to 2,284 days of "good time deductions from the m a x h  term of sentence imposed 

as pravided by law, and is hereby released f m  this ins t i t u t ion  under said 

sentence on June 23, 1982." (R.144) .  "he original conviction, i n  1972, had 

i m p s 4  a 15 year sentence. (R .140) .  The Certificate of Mandatory Release 

specified that the defendant; was "released by the undersigned according t o  

Section 4163 T i t l e  18, U.S.C." (R.144). The document further prwided that 

"[ulpon release the abwe-natned person is to  -in under the jur isdict ion of 

the U n i t e d  States Parole Camnission, as if on pamle, as provided in  Section 

4164, T i t l e  18, U.S.C., as amended, under the conditions set for th  on the  

reverse side of this certificate, and is subject t o  such conditions u n t i l  

expiration of the maximum tern or terms of sentence, less 180 days on Febrzrary 

26, 1988. (R. 1 4 4 ) .  The conditions of the  mandatory release appear on the 

reverse side. (R.144.A) !I'hey include fa i r ly  typical conditions associated wi th  

parole or probation: notifying the probation officer of changes i n  residence; 

reporting each mnth; not violating any l aw;  refraining f m  alcoholic kverages 

(to an excess), not using i l legal  drugs; and possessing firearms; etc. (R.144~). 

The Appellant argues that the release, effected on June 23, 1982, 

should not be treated as parole, because it was a mandatory release, rather than 

a discretionary release. Parole ,  under Florida law, is treated as a 

continuation of the sentence. White v. State, 403 So. 2d 331, 337 (Fla. 1981). 

a 

A review of the applicable statutes, reflects that  t he  release 

under 18 U.S.C. 4163 is v i d  as parole under the  federal correztional systm. 

Section 4163 provides that: "Except as hereinafter provided a prisoner shall be 

released a t  the expiration of his term of sentence less t h e  time deducted for 
0 
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good conduct. 'I 18 U.S.C. 4164 then prwides that: "A prisoner having served 

hi5 term or tern less good-time deductions shall, upon release, be deemed as if 

released on parole until the expiration of the maximum tern or tern for which 0 
he was sentenced less one hundred and eighty days+" 

me federal COMS have consistently viewed the psriod of time 

under 4164 as parole. In Robinson v. Willinqham, 369 F.2d 688 (10th C i r .  

1966), the C o u r t  observed that when swtions 4163 and 4164 are mad in 

conjunction, "a prisoner released as a mandatory release is subject to the same 

conditions of release as a parolee under 18 U.S.C. 4203." 369 F,2d at 689. 

According to United States v.Franklin, 440 F.26 1210, 1212 (7th C k .  1917), a 

person released under 4164 "remains on parole u n t i l  the expiration of the 

maximum tern for which he was sentenced. I' Mandatory release is revocable in 

the sare sense as parole. woods v. United States, 449 F.2d 740 (5th Cir. 1971); 

Tippi tv .  Clark, 444 F.2d 534 (5th C i r .  1971). 

Under Peek v. State, 395 So. 2d 492, 499 (Fla. 1981), the phrase 

"person under sentence of jmprisomnt" includes "persons who are under sentence 

€or a specific or indetmninate term of years and who h a v e  bzen placed on 

parole. That is because parole does not terminate a sentence, but is a 

continuatian of it, White, supra; Aldridge v. State, 351 So. 26 942 (Fla. 1977). 

The reasoning of this C o u r t  in Haliburton v. State, 561 So, 2d 248, 252 (Fla. 

1988), is analogous and dispositive. There, the defendant had ken placed an 

mandatory conditional release, pursuant to 944.291, Florida Statutes (1979), 

and was on that status at the time of the murder. At the tirne that he was 

placed on MCR, the statute read as follows: 

A prisoner who has senred his tern or terms, less allowable 
statutory gain-time deductions and extra-@ time allowancles, as 
provided by law, shall, upon release, be under the supervision 
and control of the d-nt and shall lm subject to all 
statutes relating to parole, but in 110 event shall such 
supervision extend beyond 2 years, as detenniend by the Parole 
and probation Cdssion. 
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561 So. 2d a t  252. This Court concluded that a person released on WR "is 

sewing  a sentence, a portion of which is in prison, and the reminder in 

freedcan subject to supenrision as if on parole." 561 So. 2d at 252. The phrase 

"as if on parole" is the same as that used in the federal -tory release 

provision. The schemes are virtually identical, except that the federal scheme 

is even harsher, as it is not l i m i t e d  to tm years, but extends for the duration 

of the maximum sentence, less 180 days, Accordingly, pursuant to Haliburton, 

the Appdlant herein was on parole at the t h  of this murder, and he was thus 

under a sentence of i m p r i s a m n t .  

The Appsllant attqts to distinguish Haliburton, by claiming that  

under the state system, mandatory and discretionary good-time allowances were 

permissible, while the federal system was strictly mandatory. This is a 

frivolous distinction, and it is not even supported by the applicable statutes 

and documentation. F i r s t ,  under 18 U.S.C. 4161, good time allowances of a 

specified nurnhsr of days per mnth are a l lo t td ,  but only for those "whose 

record of conduct shows that he has faithfully observed all the rules and has 

not been subjected to punishmnt. . . . 'I Thus, this was hardly a T1mandatorytt 

allowance, since it was contingent upon good conduct. Furthemre, wen this 

a l l m c e  was subjezt to forfeiture. Coronado v. U . S .  Board of Paroles, 303 

FmSupp. 399 (D.C. EX. 1969); Hal1 V. WlCh, 185 F.2d 525 (4th Cir. 1950). 

Second, additional statutory gain t h ,  r e f e d  to as industrial good time, 

under 18 U.S.C. 4162, was available, for a specified nunher of clays per mnth, 

in the discre t ion  of the Attorney General, based on emplayment during 

incarceration or meritorious service and other similar factors. This gain time 

was also subject to forfeiture. Northcutt v. Wilkinson, 266 F.2d 2 (5th Cir. 

1959). Finally, separate and apart f m  the statutory allowances, the 

Certificate of Mandatoq Release referred to both "statutory and extra good t h  

0 deductions." (R.144). In view of the foregoing, the Appdlant's effort to 

distinguish Halibwton is entirely devoid of mrit. 

7 6  



b. sentence was in effezt at time of these crinres 

The Appellant also contends that there was insufficient proof that 

a sentence was in effect at the time of the instant murder. The Appellant bases 

this on a discrepancy appearing on the face of the abwe-discussed Certificate 

of Mandatory Release. The front page of that dmument specifies that the 

0 

defendant was released from incarceration on June 23, 1982, and that upon 

release, the defendant is to -in under the jurisdiction of the parole 

COMnissian, until February 26, 1988. The fmnt side of the document also states 

that "this certificate will beta effective on the date of release sham on the 

reverse side. '' The reverse side of that document states that the defendant "was 

released on the 23rd day of June, 1983, with a total of 2,284 days mining to 

be served, It (R. 144-14429. On the basis of the discrepancy, the Appllamt argues 

that the certificate of mandatary release did not go into effect until June 23, 

1983, the date specified on the reverse side, and that the Appsllant was 

therefore not under mandatory release un t i l  that th. 0 
Appllant's s m t i c  game is of no consayeme. If the Appellant 

was not released until the date on the reverse side, June 23, 1983, he was thus 

still incarcerated in the federal penitentiary, and he muld obviously have been 

under sentence of imprisomnt at the time of the murder in January, 1983. 

Alternatively, if he was released on June 23, 1982, the date spxified on the 

fmnt of the certificate, that same document specifies that he is subject to the 

jurisdiction of the parole condition and the  conditions on the certificate until 

February 26, 1988. In either case, the defendant was "under sentence of 

imprisomnt" in January, 1983. Them is no construction of the d m m n t  under 

which he was released fran prison and totally free for a perid of time before 

the parole restrictions cmnced. Thus, the clerical discrepancy is of no 

consequence. 

Furthemre, the Appellant never objected to any clerical 

discrepancy in the lowar court. Had the Appellant done so, the prosecution 
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could have either obtained witnesses to  explain the discrepancy or obtained 

additional certified documentation to  explain the discrepancsy. Thus, this is 

not the type of sentencing error which does not require a contanporaneous 

objection. 

2, prior felony camrj-crtions irrvolvinq use or tlxeat of viol- 

The Appellant also argues that the lmr court err4 in finding 

that he was previously convicted of a felony invdving the use or threat of 

violence to  the pxson. The lower court's sentencing O I X ~ ~ K ,  i n  finding that 

t h i s  aggravating factor was es t ab l i shd ,  relied u p n  the folluwing prior 

convictions: the Texas state court conviction for assault with intent t o  c m i t  

robbery; t he  Wxas federal court conviction for bank robbery w i t h  a dangems 

weapon; the Kansas federal court conviction for attempting to  cause mutiny; and 

the  Exas state court conviction for aggravated robbery. (R.188-90; 135-52). 

Ini t ia l ly ,  the Appllant asserts that the proof that he was the  

same person as the person nand i n  those convictions was insufficient. This 

p i n t  has been ful ly  addmssd a t  pp. 71-3 herein, and the State reasserts the 

arguments presented there. 

One of the prior convictions was for bank robbery, and the  

defendant was sentenced pursuant to  18 U.S.C. 2113(d). The Appellant contends 

that it was possible that  that  offense did not involve the use or threat of 

violence to  the person. 

repudiate that contention. 18 U.S.C. 2113(d) provides: 

The statutory scheme and interpretive case l a w  clearly 

Whoever, i n  ccmmitting, or in a t t q t i n g  to  cOmnit, any 
offense defined in subsections (a)  and (b) of this section, 
assaults any person, or puts i n  jeopardy the l i f e  of any person 
by the use of a dangerous weapon or device, shall be fined not 
more than $10,000 or jmprisaned not more than twenty-five years, 
or both. 

me essence of the Appellant's argument is the allegation that under 2113(b), 

it is possible t o  c d t  a bank: robbery without using or threatening violence t o  

any person, even i f  the robbery is c h t t e d  with a dangerous weapon. Thus, the 
0 
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Appl lan t  hypathesizes that the robbery could be c d t t e d  while no one was 

present, but with a dangerous w a p n ,  which is used to  c u t  p r  l i nes ,  and the 

downed l i n e s  subsequently pose a danger t o  those approaching the bank. The 0 
Appllant presents no federal  case l a w  supporting the contention that such 

conduct would suffice to  be an assaul t  on a person or t o  put a person's l i f e  i n  

jeopardy, for t he  purposes of 2113(d). Indeed, a l l  case l a w  under 2113(d) 

suggests that t h e  assaul t  OK put t ing i n  j w  language muld only be 

applicable i n  s i tua t ions  where the individual is d h t l y  assaulted or 

confronted with t h e  mapon. For example, in United Sta tes  v. Beasley, 438 F.2d 

1279, 1282-83 (6 th  Cir. 1972) ,  t h e  Court discussed the requirments  of 2113(d), 

and stated: 

. . . Thus, where a defendant is shown (a )  to  hve 
creatd an apparently dangerous s i tua t ion ,  (b) 
intended to  intimidate his victim to  a degre= 
greater than the mere use of language, (c) which 
does, i n  f ac t ,  place his victim i n  reasonable 
expectation of death or serious boclily injury,  t h e  
requirenmts of sect ion 2113(d) are sa t i s f i ed .  

The Eighth C h i t  has stated that, " [ u ] d e s s  placing in jeopardy can be said to  

rtlean mm than placing in fear ,  then nothing has been added to  2113(d) to  

explain or j u s t i f y  the enhanced punishment which subdivision (d) permits." 

United S ta tes  v. T h m s ,  521 F.26 76, 81 (8 th  C i r .  1975). Other cases require 

that a person's l i f e  be placed in an objectiw state of danger. See, united 

States v. Cwlter, 474 F.26 1004, 1005 (9 th  Cir. 1973); W r m v .  United States ,  

408 F.2d 1390, 1391 (8 th  C i r ,  1969). A more recent case spoke of t h e  

- -  

rquirwnent  under 2113(d) of the m b h  placing a person "in reasonable 

expectation of death or serious bodily injury." United S ta tes  v, Spedalieri, 910 

F.2d 707, 710 (10th Cir. 1990). Thus, a l l  of the case law interpret ing this 

provision speaks of objective dangers to  the  victim of t h e  m b q .  Nothing 

supports the contention that the  p rwis ion  could relate t o  a m t e  endanqemnt 

t o  s a w m e  who is not even a victim of the  robbery, but who h a p n s  to  caw by, 
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finding a dawned pow13~ line, hours or days a f te r  the robbery. Accordingly, it 

is evident that  this statutory offense inherently involves the threat or use of 

violence to  the person. 

Another of the prior offenses was aggravated robbery, with a 

firem, under the laws of Exas. (R.149-51). Robbery is defined, i n  Texas, as 

follows : 

(a) Aperson c d t s  an offense i f ,  in the course of c d t t i n g  a 
thef t  as defined i n  Chapter 31 of th i s  Code and with in ten t  to  
obtain or maintain control of the property, he: 

(1) intentionally, knmingly, or recklessly causes M l y  injury 
to  another; or 

( 2 )  intentionally or knowingly threatens o r  places another i n  
fear of inminent bodily injury or death. 

Vernon's Texas Codes Annotated, Penal Code, 29.02. S e t i o n  29.03 then defines 

aggravatd robbery: 

(a) A person cornnits an offense i f  he c d t s  m b r y  as defined 
i n  Section 29.02 of this code, and he: 

(1) causes serious W i l y  injury t o  another; or 

( 2 )  uses or exhibits a deadly vmapon, 

The documents achitted into evidence reflect  that the defendant used a f i r m  

during this offense. (R.149-51). Whether he c a u s d  bodily injury to  the victim 

with the firearm, OK whether he threatened the victim with the f-, the 

offense is clearly one wkich involves the use or threat of violence and 

satisfies 921.141(5)(b), Florida Statutes. 

Contrary t o  Appellant's arguments, under the Texas statutes, 

camnitting a thef t  w i t h  a gun and breaking a window pane, without any victim, 

muld not constitute aggravated robbery. The robbery, under 29.02(a), requires 

more than just a theft .  The victim must be physically i n j d  or threatened. 

And, under 29.03, this was done with a fireaXm i n  the instant case, 

With respect to t h e  1968 prior Texas conviction for assault w i t h  

intent t o  camnit robbery, as the Appellant notes, there is no longer a distinct 
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offense of that nature i n  Texas. Hawwer, t h e  1973 Comnentary t o  t h e  m b b q  

s t a tu t e ,  29.02, clearly shows that under prior Wxas law, assaul t  w i t h  i n t en t  

to camit robbery was an offense which involved t h e  use or threat of violence: 

Under prior l a w  robbery consisted of an assaul t ,  violence, or 
causing fear of l i f e  or M l y  injury f o r  t he  purpose of 
completing a t h e f t  f m  the possession of another. . . . As i n  
prior law, t h e  violence used or threated must be for the 
purpose of compelling acquiescence t o  t h e  t h e f t  or of preventing 
or overcaning resis tance to  the t h e f t  is a separate offense 
against the person. . . 

Vernon's Wxas Code  Annotated, Penal Code, Ccarmentary f o l l w i n g  29.02. 

F u r t h e m r e ,  the 1973 Ccarmentary folluwing 22.02, regarding 

aggravated assaul t ,  r e f l e c t s  that assaul t ,  prior t o  1974, involved t h e  t h n a t  of 

violence : 

Sections 22.01 and 22.02 [e f fec t ive  January 1, 19741 change t h e  
focus of criminal assaul t  f m  t h e  use, a t t q t e d  use, or threat 
to  use violence with i n t e n t  t o  injury another, Penal Code art. 
1138, to  the causing of t h e  hams the  assaul t  offenses seek to  
prevent. 

Thus, prior to  1974, any assaul t ,  under Texas l aw ,  involved the use, attarpted 

use, OK threatened use of violence. 

Prior Wxas l aw on assaul t  was c o n t a i n d  i n  Article 1138 of the  

Penal Code, which is quoted in P i t t s  v, State ,  197 S.W. 2d 1012 (Wx. App. 

1946) : 

A r t .  1138, P.C. defines assaul t  and battery and assaul t  as 
f o l l m :  'The use of any unlawful violence u p n  t h e  person of 
another w i t h  i n t en t  to  injure him, whatever be the n'eans or t h e  
degree of violence used, is an assaul t  an battery. Any attempt 
to  camnit a battery, or any thmateninq qesture showinq i n  i t s e l f  
or by mrds acccnrpany inq it, an iMnediate intent ion,  coupled with 
an ability to  camnit a battery, is an a s sau l t . '  

(enphasis added). Thus, Texas l aw clearly demonstrates t h a t  assaul t  w i t h  i n t en t  

t o  camnit robbery was a crime involving the use or threat of violence. 

With respect to  t h e  federal  charge of attempting to  cause a mutiny, 

it is possible that this one does not involve violence or the threat of 

violence. H-r, in view of the other prior violent felonies,  any 
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erroneous reliance on the mutiny m l d  be harmless. That is a l l  t he  mre so, 

since this defendant was contanporanewsly convicted of tm other violent 

felonies and those felonies could similarly serve as the p m f  in  support of 

th i s  aggravating factor, Thus, in Tafero v. State, 561 So. 2d 557 (Fla .  1990), 

this Court stated that w e n  i f  Tafem's prior convictions w e r e  ever vacated, the 

aggravating factor relying on prior violent offenses would still  be established 

W n d  a reasonable doubt due to  the contemporaneous convictions for felonies 

carmtitted along w i t h  the nuder. E?mn though those contgnporaneous convictions 

had not been relied u p n  by the t r ia l  court, they could have, and they certainly 

would contribute to  rendering harmless the striking of any of the out-of-state 

prior convictions. 

Tafero relied on Duest v. Duqqer, 555 So. 2d 849 (Fla. 1990),  in 

support of this propsit ion.  Duest argued that the aggravating circumstance of 

a prior felony involving the  use or threat of vialence should be stricken 

because the  prior conviction in Massachusetts had been vacatd.  !l!his C o u r t  

reject& that claim, finding that Duest, i n  addition to  h i s  murder conviction i n  

Florida, had contmprmeous convictions for another violent felony, an armd 

robbery. That violent felony still pmvidd the basis for the aggravating 

circumstance. 555 So. 2d a t  851. Although the Eleventh Circuit Court of Appal, 

in fderal habeas corpus proceedings, i n  Duest v. Sinqletary, 967 F.2d 472 (11th 

C i r .  1992),  had concluded that the reliance on the vacated Massachusetts prior 

felony was not harmless, the U n i t e d  States Sup- Court ,  i n  Sinqletaq V. 

Duest, 53 C r .  L. Rptr. 3021 (U.S. April 26, 1993), by curiam order, vacated the 

judgment of the Eleventh Circuit. ~~ See also, Henderson v. Sinqletaq,  18 F.L.W. 

S256 (Fla. April 19, 1993) (Even if the Putnam County convictions w e r e  vacated, 

the aggravating factor of prior conviction for a capital felony wuld still have 

been established kyond a reasonable doubt. In this case, Henderson was 

convict& of three counts of first-degree murder and sentenced t o  death for 

each. As n o t 4  abwe, each of these convictions suppr t s  the finding of a prior 
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capital felony conviction in connection with the other sentences. Thus, 

Consideration of the Putnam County convictions muld be harmless beyond a 

reasonable doubt because there is ample independent support for this aggravating 

factor. ) 

3. Ibxlers dttedwhi le  enqaa in carmission of a sexual battery 

The Appellant next asserts that the 1-r court erred in finding 

that the murders were c d t e d  while the defendant was engaged in the camnission 

of a sexual battery. The State has previously argued in Point I herein that the 

evidence was sufficient as to the sexual battery, 

The wllant also claims that this factor is inapplicable as to 

the murder of Mabel Avery, since M s .  A v e q  had been stabbed prior to the sexual 

battery cdtted on J u l i a  Ballentine. Even if M s .  A v e q  was deceased prior to 

the sexual battery, her hdcide facilitated the sexual battery of Julia 

Ballentine, who was partially disabled and had difficulty even walking. Tkis 

factor was upheld in Roberts v. State, 510 So. 26 885, 894 (Fla. 1987), where 

the murder of the first victim was an early link i n  a chain of events calculated 

to set the stage for the subsequent sexual battery. 

4. M n d x s  Were €&inow, ~trcx=ious or Cruel 

The Appellant argues that the 1- court e d  in finding that the 

murders w e r e  especially heinous, atrocious or cruel. Initially, the Appllant 

argues that the jury instruction on this factor was emnaus, because it 

substituted the mrds "wicked, evil" for "heinous. 'I There wre no objections t o  

the jury instructions on this factor. In the absence of any objections, the 

Appellant's arguments regarding errors in the language used in the instructions, 

have not been presemed for appellate review. The same holds true with respect 

to the rnllant's arguments that the instructions as given were improper under 

Espinosa v. Florida, - U.S.  -, 112 S.Ct. 2926, 120 L.Ed.2d 854 (1992). See, 

e.q., Ponticelli v. State, 18 Pla. L. Weekly S133 (Fla. March 5, 1993) 

(unconstitutional jury instruction claim waived when there was no objection to 
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the instruction at trial and no request for a spcific instruction); Gaskin v. 

State, 18 Fla. L. Weekly S161 (Fla. March 26, 1993) (Esphosa claim found not to 

have been preserved for rwiw where there was no objKtion or request for 

spxial instruction at trial); Raqsdale v. State, 609 So. 2d 10, 14 (Fla. 1992) 

(Espinosa issue regarding instruction was not preserved at trial); Davis v. 

State, 18 Fla. L. ‘weekly S238 (Fla. April 8, 1993) (issue of vagueness of 

heinous, atrocious, cruel jury instruction was barred on direct appeal because 

the issue of the vagueness of the instruction was not raised before the trial 
8 

judge). 

The State would note, in the alternative, that any error as to the 

instruction would have to be deemxi harmless. This factor was properly appliwl. 

Based on the evidence, there is no possible argumsnt that this factor was 

inapplicable. With respect to Julia Ballenthe, there WE 28 stab wounds to 

her entire bocty, and the presence of defensive wounds indicated that she was 

consciaus, aware of the attack and suffering great pain. As the laver court 

further found, the pathologist testified that some of the wounds viere a b s t  

five inches in depth and penetrated her heart and lungs as she struggled for her 

life. (R.189). Dr. MariccM stated that she was alive at the time of the 

sexual battery and that it m l d  take a few minutes for her to bleed to death. 

There is no doubt that this factor was psoperly applied. see, Flayd v. State, 

* The Appellant appears to be indirectly suggesting in his brief that the issue 
regarding the propriety of the jury instruction was preserved for appellate 
review because the defendant filed, prior to trial, a motion seeking t o  declare 
the statute unconstitutional. H o t e v e r ,  Said motions w e r e  filed during the course 
of the  prior trials, and not r e n d  in the instant case. Furthemre the  motion 
to wkich the mllant refers sought to hold the statute unconstitutional and did 
not relate to the language in the j q  instruction. Such a mtion cannot 
preserve for appellate review the seprate and distinct issue regarding the 
propriety of the language of the jury instruction, The same situation arose in 
Davis, where the issue regarding the language in the jury instruction was demd 
unpreserved for appellate review, even though there was an objection as to the 
applicability of the factor to the case. Davis had also raised the vagueness of 
the statue as an issue in his direct appeal. 
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569 So. 2d 1225 (Fla. 1990); Johnson v. State, 497 So. 2d 863 (Fla. 1986); Davis 

v. State, 18 Fla. L. Weekly S238 (Fla. April 8, 1993). 

Likewise, with respect to Mabel Avery, there WE 15 stab wounds, 

covering her entire bocty, and there vie= seven defensive wounds on her arms and 

legs. Dr. Mariccini similarly testified that she muld have lived fo r  at least 

a few minutes until she bled to death, The pain suffered during this attack, as 

with that on M s .  Ballentine, is clearly obvious. The prospect of inpnding 

death was clearly existent as M s .  Avery was pinned to her bedrocan wall while 

suffering the h x a g e  of hife wounds. 

N o t  only was this factor most clearly applied by the court in a 

proper manner regardless of any error in the instructions, but, any e m r  w u l d  

also be hamless in the context of the ranaining aggravating and mitigating 

factors. Three other aggravating factors we= found t o  exist, and the lower 

court found that no mitigating factors viere established. U n d e r  such 

circumstances, any e m r  in the jury instructions, wen if preserved, m l d  have 

to be deemed hamiless. Raqsdale, supra, 609 So. 2d a t  14; Davis, supra. 

It should be noted that the  instruction which was given in t h i s  

case was not the abridged version which the United States Sup- C o u r t  

disapprwed of in Esphosa v. Florida, __ U.S. -, 112 S.Ct. 2926, 120 

L.Ed.2d 854 (1992). The instruction given herein was the longer version, which 

includes the final sentence limiting the factor to an offense "acccanpanied by 

additional actions that show the crime was conscienceless or pitiless and was 

unnecessarily torturous to the victim." This qualifying language derives fm 

State v. Dixan, 283 So. 2d 1 (Fla. 1973), and has been held to provide the 

sentencer with adequate guidance. P m f f i t t  v. Florida, 428 U.S. 242, 96 S.Ct. 

2960, 49 L.F.d.2d 913 (1976); Sochor v. Florida, - -  U.S. -, 112 S.Ct. 2114, 

119 L.Fd.2d 326, 339 (1992). 

While the Appellant argues that the court's oral instructions 

substituted the term "unconscionable" for "conscienceless, 'I there was no 
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objection to the oral instruction, thereby rendering the issue mp~served for 

appellate review. The State would also note that the tern unconscionable" 

means "contrary to what one's conscience feels is right,". See Oxford mrican 

Dictionaq. 

jury, the mrd "conscienceless" was properly included. (R.161). 

m m r ,  in the written instructions which we sutmitted to the 

The Appllmt, i n  a related argument, suggests that the statutory 

factor is itself invalid. The issue was not raised belcw. See n. 8 herein. 

Mmmver, as noted above, the U n i t e d  States Supreme Court in Sochor has rejected 

any such claim. 112 L.Ed.2d at 339-40. 

The Appellant continues the attack on the applicability of this 

factor by arguing that it was improperly applied to the facts of this case. me 
essence of the Appellant's argument is that the factor should not be applied 

when the offense is a killing in an emotional rage; and the factor is 

inapplicable when the acts occur when the victims are unconscious. The 

Appellant's reliance on Halliwell v. State, 323 So. 26 557 (Fla, 1975), is 

misplaced. In Halliwell, there was evidence that the killing occurred during an 

emtional rage resulting f m  a lave triangle. F'urthemre, mst of the 

0 

gruesome acts occurred hours after the victim had been rmurdered. By contrast, 

the instant case contains no evidence to support a finding that the killings 

occurred in an emotional rage derived f m  a lave triangle or other doanestic 

situation. For that very s m  -son, this Court distinguished Halliwell in 

Buford v. State, 403 So. 2d 943 (Fla. 1981), and applied the "heinaus, 

atrocious, cruel" factor in a case where, after the defendant cqleted a sexual 

battery on a young child, he crushed her head with a heavy concrete block. 

There is no evidence that the instant O f f m ~ e 3  were camnitted in an enmtional 

rage, See pint I A herein. The application of the HAC factor in this case is 

ccsnpelled by such cases as Davis, supra; Floyd, supra; Johnson, supra. 

With respect to the contention that the factor is inapplicable 

because the medical exminer could not say when the victims lost consciousness, 
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residual doubt (T. 1617) and advised the jury that the aggravating factors =re 

insufficient to  j u s t i w  death. (T.1620-23). Defense counsel specifically told 

the jury t h a t  he was not going to  come into the sentencing phase admitting gui l t  

a f te r  having professed the innocence of his cl ient  during the  gui l t  phase. 

(T.1620). N o t  only did defense counsel not argue any facts i n  s u p p r t  of t h i s  

mitigating factor during the penalty phase closing argumnts, but two months 

la ter ,  in  a written sentencing manorandm which went to  the judge and not the 

jury, defense counsel still failed to  argue any facts i n  suppr t  of t h i s  alleged 

mitigating factor. (R.183). Likewise, a t  the sentencing hearing before the 

judge, t h i s  factor was not aqutxi. 

With that backgmund i n  mind, it can easily be seen how the tr ial  

court could enter findings as t o  this factor, stating that "[tlhe evidence 

supports no such position and t h e  Court: w i l l  not consider it. I' (R.  191) .  Under 

C q h l l  v. State, 571 So. 2d 415, 419 (Fla. 1990),  t h e  1-r court "must 

expressly evaluate i n  its written order each mitigating circumstance proposed by 

the defendant t o  determine whether it is supported by the evidence and whether, 

in  the case of nonstatutory factors, it is truly of a mitigating nature. I '  "The 

@ 

decision as to  whether a particular mitigating circumstance is established lies 

with the judge. Reversal is not warranted simply because an appellant draws a 

different conclusion. Sireci  v. State, 587 So. 2d 450, 453 (Fla. 1991). 

In the instant case, the judge did evaluate the factor, but found 

no evidence t o  support it. The IIppellant now claims that the 1-r court failed 

t o  find that this factor existed, i n  view of evidence a t  the gui l t  phase that a 

wman had broken a date w i t h  the defendant the previous night, and the next day 

t he  defendant told an acquaintance, "I told than not t o  ge t  me mad. I have t h i s  

animal inside of m." (T.739-40, 755). Considering the failure of defense 

counsel to  ever argue that  this was the  evidence that s u p r t d  the factor of 

e x t m  mntal  or amt ima1 disturbance, it is certainly understandable hm the  

tr ial  judge, in reviewing the evidence, could f a i l  t o  f ind this on his own and 

0 
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treat it as such evidence. H o d q e s  v. State,  595 So. 2d 929, 935 (Fla. 1992) 

( " w e  w i l l  not f au l t  the  t r ia l  court for  not guessing which mitigation Hodqes 

muld argue on appeal.) 

F'urthenmre, the  tr ial  court's conclusion that this factor was not 

s u p p r t d  by the  evidence is proper, notwithstanding the evidence now argued by 

&qellant. The factor of "extreme mental or emotional disturbance" has been 

interpreted by this Court; as "less than insanity but mre than the motions of 

an average man, h a e v e r  i n f l d . "  State  v. DixOn, 283 So. 2d 1, 10 (Fla, 1973); 

Duncan v. State, 18 Fla. L. Weekly S268, 270 (Fla. April 29, 1993).  Ekidence of 

a broken date and the  defendant's anger wer it does not const i tute  evidence of 

e x t m  mntal or emotional disturbance. The conduct described by the Appellant 

is ind ica t iw  of nothing mre than normal human emtions.  There was nothing 

extreme about the  alleged anotional disturhce. Furthemre, to  whatever 

extent the  atme-described t e s t h n y  re f lec ts  any ermtional disturbance, it must 

also be considered that several hours after the  broken date, while the  defendant 

was spending the  evening with Feliciano Aguayo, there was no indication of any 

ermtiaml distress, extmne or otherwise. lbrmver, the defendant's self-  

senring statement, that he ''told them not to  get NE md. 1 have this animal 

inside of E," was utter& only after the defendant was found cove& w i t h  blood 

and began recounting a f i c t i t i ous  attack by unknm assai lants .  

e 

The Q A l a n t ' s  reliance on Santos v. State,  591 So. 2d 160 (Fla,  

1991) , is misplaced. There, the t r i a l  court failed to consider evidence that 

Santos was involved in an onping, highly m t i o n a l  dmst ic  dispute w i t h  the 

victim and her family. Expert. t e s t h n y  indicatd that t he  dispute severely 

derzlnged him. Even 

so, this court did not conclude, under those facts ,  t ha t  the t r ia l  court had to  

find that the mitigating factor existed. E3y contrast ,  in the instant case, 

there was m evidence of any highly emtiom1 dcmestic dispute; merely a broken 

date which the defendant proceeded to  calmly ignore for the  rest of the  evening 

The dmst ic  dispute was directly re la ted to  the  homicide. 
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while he was w i t h  his companion. The defendant's own utterance - "I told them 

not to  get me mad" - does not even refer to  the m who broke the date w i t h  

him. He appeared to  be claiming that f ic t i t ious unknown assailants did 

s m t h i n g  to  get him mad. The nature of the madness is never describd; the act 

which triggered it is never described. The c-nt i n  question is similar t o  

the c m n t  i n  Duncan, supra, where the defendant told the police t h a t  he "went 

nuts" a f te r  amping with the victim, Duncan, supra, s l i p  op, a t  11. That 

statanent was d m  insufficient t o  establish the existence of the alleged 

mental mitigation. Under such circumstances, even considering the pieces t ha t  

Eppellant has strung together for the first t h ,  there  is nothing indicative of 

extreme mental or  emotional disturbance. The t r ia l  court did not err i n  finding 

t h a t  there was no evidence to  support t ha t  factor. 

The Appellant also argues that  the defendant's use of alcohol 

constitutes a mitigating factor, also tying it into the influence of extrare 

mental or mtional  influence. !The only evidence of use of alcohol relates to  

one b r ,  at appmximately 7:OO p.m., another keer prior to 1l:OO p.m., and 

unspecified "drinking" a t  a bar according to  the defendant's f ic t i t ious 

accounts. !I'he lower court addressed the evidence af beer d r i n k i n g :  

There was no evidence of any other aspect of the defendant's 
character or record and the circumstances of the offense which 
warscant a t i q a t i E  The Court finds the evidence af & x g  
beer unconvincing. Merely drinking same beer without any 
evidence of intoxication is simply not enough. 

(R.191-92). Not only was there no evidence of impairment, but the evidence 

reflected that there was no impairment;. After the  defendant comnitted the 

murders, he left  the victims' h a ,  went t o  the home of his friend, Feliciana 

Aquayo, and gave a false exculpatory explanation for h i s  a p a r a n c e ,  asked for a 

ride to  the house where he was staying at, but insisted upon ensuring that he 

would not be detected. * 
9 0  



A mitigating circumstance must be "reasonably established by the  

greater wigh t  of the evidence. 'I C q b e l l  v. State, 571 So. 2d 415, 419 (Fla. 

1990); N*rt v. State, 574 So. 2d 1059, 1061 (Fla .  1990).  "A t r ia l  couxt's 

findings concerning mitigation w i l l  not be disturbed i f  the findings are 

I 0 

s u p r t d  by 'sufficient ca rp ten t  evidence i n  the record.'" Duncan, supra, s l i p  

op. a t  8. In Duncan, this Court found that the record was dwoid of evidence t o  

support the alleged mitigating circumstances. There was evidence i n  the guil t  

phase of Duncan that Duncan appeared to  have been d r i n k i n g ,  although not on the 

night before or on the morning of the murder. The only evidence of intoxication 

was one witness's testimony that Duncan appeared t o  have been drinking when he 

returned haw the night before the murder. 

This Court has frequently affirmed trial court findings rejecting 

mitigating factors based on drug or alcohol use. In  Bruno v. State, 574 So. 2d 

76 (Fla. 1991) ,  there was evidence t h a t  t he  defendant had one beer before p i n g  

over to  the victim's apartment, in addition ta psychiatric t e s t b n y  regarding 

drug abuse and brain damage. Notwithstanding such testimony, the lower court's 
@ 

re jKtion of factors based on drug OK alcohol use was deemd proper. In  Preston 

v. State, 607 So. 2d 404, 411-12 (Fla.  1 9 9 2 ) ,  there was evidence that Preston 

used drugs regularly and smoked marijuana and drank alcoholic beverages on the 

night of the m e r .  The defendant himself c l a M  t o  have taken PCP on the 

night of the murder. While the lmr court did find t h a t  the defendant was 

under s m  influence, the intoxication was not d e m d  to  constitute ext;rme 

mnta l  or anotional disturbance sufficient t o  establish the mitigating factor. 

That finding was a p p h  by this Court. 

4 (Fla.  1992);  Sireci, supra. 

-- See also, Johnson v. State, 608 So. 2d 

In the instant case, in  addition to  the lack of evidence of 

intoxication, the defendant's actions a f te r  the  h d c i d e s  further belies a claim 

of intoxication sufficient to  establish a mitigating factor. 0 
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The Ap@lant also argues that the t r ia l  court should have 

considered the  e f f ec t  of the  broken date and the  alcohol consumption as 

nonstatutory mitigation even i f  they did not const i tute  s ta tutory mitigation. 
0 

With respect to nonstatutory mitigation, "the defense mst share the burden and 

ident i fy  the specif ic  nonstatutoq mitigating chmtances  it is a t t q t i n g  t o  

es tabl ish."  Lucas v. State,  568 So. 2dd 18, 24 (Fla.  1990).  Insofar as defense 

counsel never p r o f f e d  any such categories of nonstatutory mitigation, the 

t r i a l  court was cer ta inly under no obligation t o  determine what categories the 

defense might m t e l y  or conceivably wish to  have considered, Hodqes ,  supra. 

In any event, testimony regarding a broken date and one or t m  beers saw? seven 

hours before the  murders, does not arise to  the level of nonstatutory mitigating 

evidence. 

2. capac ity of Defemlant to Ispprec iate Crimjnality of his  (3mduct 

With respect t o  921.141(6)(f), t he  lower court's order stated: 

The defense further opined that the capacity of the 
defendant to  appreciate the criminali ty of his 
conduct t o  the requirements of the  l a w  was 
substantially impaired. 921.141(6)(f) F.S .  

The evidence shows to  the  contrary. After the 
crimes the  defendant walked about half a mile to  
his friend Aquayo's haw and asked f a r  a ride to  
labr camp where he was living. These a m  not t he  
actions of a person who is psychotic or delusional. 
They are the actions of a person acting in logical 
sequence. The Court finds that this is not a 
mitigating factor under the evidence i n  this case. 

(R.191). Once again, there is no evidence t o  support the existence of this 

factor.  This factor "refers t o  mental disturbance that 'interferes with but 

does not obviate the  defendant's knowledge of r igh t  and wrong. ' " Duncan, supra, 

s l i p  op. a t  10-11 (quoting Dixon, supra).  Just  as in Duncan, there is no 

evidence that a broken date and t w  bews, hours before the murders, interfered 

with the defendant's knowldge of r igh t  and wrong. -- See also Adams v. State,  412 

So. 2d 850, 857 (1982) ("There is l i t t le or no, causal relationship betwen 
e 
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defendant's marital problems" and an unrelated victim. "The t r i a l  court did not 

err i n  fa i l ing t o  find that the c a p c i t y  of defendant to  conform his conduct t o  

requiremnts of l a w  was substantially impahxi as a result  of his m i t a l  

distress."); Pardo v. State, 563 So. 2d 77, 80 (1990) (factor properly rejected 

where "there was no testSru3ny that [defendant's] ability to  conform his conduct 

was impaired or that he didn't knuw that  kil l ing these victims was wrong. The 

* 
court did not have to  accept the [defendant's] self-serving s t a t m n t s  regarding 

his motives"). 

Not  only did this evidence not suffice t o  establish the statutory 

mitigating factor, but it did not establish any nonstatutory mitigating factor. 

Lefense counsel did not proffer this as any category of nonstatutory mitigation 

under Lucas and the lmr court thus had no obligation to  so consider it. 

Inded, as previously noted, defense counsel's closing argument to  the jury 

abandoned any reliance on this factor, statutory or otherwise. (T.1620).  

C o u n s e l ' s  subsequent sentencing mmrandum made no reference to  th i s  conduct as 

statutory or nonstatutcxy mitigation, either. The tm beers -re in  no way 
0 

connected to  the cCarmission of the offense, and the effect of the broken date 

was i n  no way connected t o  the camnissian of the offenses. This was not 

mitigating evidence, either statutory nonstatutory. 

The m l l a n t ' s  reliance on Cheshire v. State, 568 So. 2d 908 (Fla.  

1990), is misplaced. There, there was evidence that the defendant had been 

drinking a t  the t i m e  of the murder. That is different from evidence of one or 

t w o  beers 7-8 hours prior to the Illllzfders. Furthemre, t he  alcohol use in 

Cheshire was tied in to  t e s t h n y  f m  which it could be concludtxl that the 

murder was the result  of a lovers' quarrel, a crime of passion p q t d  by 

anotional distress over a pending divorce, and the defendant's child. 

3. 0th~ Nwrstatutory Mitiqatim 

The Appllant claims that  the lower court failed to  consider other 

Ini t ia l ly ,  the Appellant refers to his alleged nonstatutory mitigating factors. 
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"exemplary prison mord ."  With respect to  this factor, defense counsel, 

imnediately prior to  sentencing, advised the court: 

Additionally, a t  the  time of the t r ia l  and 
during the sentencing phase of the tr ial ,  w didn't 
a t t q t  to  shm as a mitigating factor the  behavior 
of this defendant while i n  prison while awaiting 
t r i a l  and awaiting the death penalty. The reason 
w e  d idn ' t  do that was quite obvious i n  that it 
m l d  have alerfxl the jury of the prior history of 
this case. And therefore, I didn ' t  think it was a 
w i s e  choice t o  make a t  that pint. 

(T.1639). Then, defense counsel asked the court to consider the defendant's 

behavior awaiting the death penalty, but did not proffer any evidence or records 

of any kind. No facts regarding the defendant's conduct while in prison were 

presented to  the tr ial  court. In the absence of any evidence of such exemplary 

conduct, there was clearly nothing for the lower court to  consider. The 1-r 

court did not preclude the defense fram presenting any evidence as to this 

factor. 

factor; there was nothing to  consider, 

Thus, it is not a failure of the lower c m r t  to  consider a mitigating 
9 0 

The Appllant next argues that the t r i a l  caurt failed t o  address 

the factor that the defendant could have been sentenced t o  life without parole 

for 50 years. While this is a factor which can be argued to  the jury and judge, 

it is not the type of factor which needs ta be addressed i n  the sentencing 

order. The examples of nonstatutory mitigating factors which this Court found, 

i n  campkll, that  need to  be addressd, a l l  related to  either the defendant's 

background or behaviar, or the court's t r e a m n t  of a codefendant. The prospect 

for a long prison sentence without parole is a purely legal, not a factual, 

mtter. Any judge who imposes a death sentence is presumed t o  know the other 

sentencing alternatives. The findings and evaluation contanplated i n  C a r n p h l l  

@ Contrary t o  t h e  A p p e l l a n t ' s  r e p r e s e n t a t i o n s ,  t h e  S t a t e  never  
agreed  t h a t  t h e  d e f e n d a n t ' s  r eco rd  w a s  exemplary. 
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all relate t o  factual matters, w h e r e  evidence and facts ned to be evaluated and 

wished. e 
The Appellant next argues a lack of pmwditation. Not only has 

t h i s  Wa-qory" of mitigation nver k e n  asserted to the trial court, but the 

praneditation is found in the sufficiency of the evidence to sustain the 

conviction. The l m r  court has no obligation to consider or address that which 

is never asserted below, Lucas, H o d q e s ,  supra, 

The Appllant next argues, as nonstatutory mitigation, that the 

defendant was gnplcryed and worked. Again, this was never argued in the lmr 

court as a category of nonstatutory mitigation and the 1-r court had no 

obligation to consider or address it Lucas, H d c p s ,  supra. The Pspellant 

similarly argues that the defendant was a "peaceful man." Once again, no such 

categoq of mitigating circumstances was ever proposed to the trial court and 

that court therefore had no obligation to consider or address the all- 

@ factor. g. 
The Appllant next argues that the codefendant received tvm life 

sentences. Again this was never argued as a category of nonstatutory mitigation 

and thus the lmr court was not obligated to consider or address the factor, 

Indeed, the State would note that the defendant expressly ciezlined to rely on 

this factor, in order to prevent the State frm presenting damaging infomtion. 

(T.1561-3). F'urthemm, as the codefendant was only the driver, them was 

hardly equal culpability with w i a ,  who actually cdtted the vicious 

murders. 

4. History of prior Crimirkal mivity  

The Appellant asserts that the lowr court's sentencing order 

failed to address the mitigating factor of the absence of a significant prior 

criminal history. The lower court declined to instruct the jury on this factor 

(T. 1592), because these was no evidence to s u p p a  the factor. Defense counsel 

nwer argued at trial that there was an absence of a significant prior criminal 

95 



histary, While current appellate cwnsel has asserted factors such as the 

discrepancy of m s  in  the prior convictions, trial counsel V a t e c U y  referred 

to  his cl ient  by all of those aliases. In view of the extensive evidence of 

prior convictions, and t r ia l  counsel's failure t o  attack those convictions in 

any manner,l0 any oversight i n  failing to specifically address this factor must 

be d e m d  harmless. F'urthenmre, the lmer court 's  order states that "the 

remaining mitigating circumstances under 921.141 ( 6 )  F.S. to  w i t :  . . . are not 
applicable to  t h i s  case. I' (R. 192) .  It  is obvious t ha t  the lover court intended 

that pmvision t o  cover a l l  statutory mitigating factors which em not 

spx i f i ca l ly  evaluated i n  detail. Due to the absence of any evidence of a lack 

of a significant prior criminal history, the court 's  apparent intent to  include 

this factor i n  the sunnary denial of remaining factors should be obvious. 

5. Instructions on Mitiqatinq C m  taIxes 

The Appsllant argues that the  jury instructions on mitigating 

circumstances were flawed in several respects. None of the objections raised i n  

th i s  appeal w e r e  presented to  the t r ia l  court, either during the charge 

conference or after the instructions were given. Accordingly, none of these 

claims is preservd for appellate r w i e w .  see, e.q., Ponticelli, supra; Gaskin, 

supra; Raqsdale, supra; Davis, supra. 

The State would note, with respect to  the assertion that the court 

omitted the sentence that a mitigating cinumstance need not be pmvd m n d  a 

reasonable doubt by the defendant, that, while the  sentence was canitted fram the  

verbal instructions, it was includd i n  the written instructions which wre 

given to  the jury. (R .166) .  m m r ,  the jury was instructed that,  "you should 

consider a l l  the evidence tending to  establ ish one or mre mitigating 

circumstances, and give that evidence such weight as you feel it should receive 

i n  reaching your conclusion as t o  the sentence t h a t  should be imposed," 

lo Trial c o u n s e l  d i d  no t  even argue t h a t  t h e  aggravating f a c t o r  
p r e d i c a t e d  an  t h e  p r i o r  v i o l e n t  f e l o n i e s  w a s  no t  e s t a b l i s h e d .  

0 
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(T. 1626). Similarly, while the judge verhl ly  misplaced the word "or" in the 

instruction on extreme mntal or amtiom1 disturbance, verbally stating 

"extrane or mental amtional disturhnce," the written instructions had the 

correct, gramnatical word order. (R .162) .  Likewise, the verhl misstatement 

regarding the capacity of the defendant to appreciate the criminality of his 

conduct was accurately set forth in the written instructions. (R.163). 

e 

It is clear that all of the misstatements referred to  WSK~ 

situations in which the judge misread smthing  which had been written correctly 

on the written instructions. These are the types of matters which most 

necessitate conterpranas objections. Since the misstatements -re obviwsly 

unintentional, had anyone called than to the attention of the court, they muld 

undoubtedly have W n  pmnptly corrected. Secondly, apart f m  the previously 

cited case law that e m 3 3  in sentencing phase instructions must be preserved by 

proper objection, it is further significant that the written instructions, which 

viere smtted to the jury (T.1628), WE entirely accurate. Thus, any 

q m t i c a l  e m r s  during the verbal instructions or misplaced OK anitted words 

would be readily recognizable as such to anyone reading the written 

instructions. Finally, due to the nature of the alleged WKOKS - misplaced 
mrd, mitt& mrds - the failure of defense counsel to object raises the 
serious possibility that the court reporter erred in the transcription. In any 

event, the errors assertd  are M e s s  bqmnd a reasonable doubt. As noted 

previously, the defense expressly declined to rely on the mitigating factors, 

which w e r e  the subject of the misstated instructions, in its argumnt to the 

jury. (T.1620). The jury's recarrmendation was thus not affected. 

XII. THE m R  COURT DID NOT ERR IN E"C1NG THF: 
S E " C E S  FOR SEXUAL BATIERY AND BURGLARY. 

Although the jury failed to make any entries on the verdict farms 

interrogatories regarding the use of a deadly w a p n  enhancement of the degrees 
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of the offenses for sexual battery and burglary due to the use of a deadly 

w a p n  was nevertheless proper, The verdicts for those offenses found the 

defendant guilty as charged. (SR. 23-4) .  The indictment had charged the 

defendant with ccu'rmitting those offenses with a deadly wapn. The 

trial jduge in the jury instructions stated, "Henry Garcia, the defendant in 

(R.1-3). 

this case has been accused of the c~imes of first d q m x  murder, counts, 

sexual battery by great force and armed burglary." (T.1418-19). Under  such 

circumstances, where a defendant is found guilty as charged, the absence of 

specific responses to interrogatories regarding the use of a deadly w a p n  is 

firearm is irrelevant. see, Whitehead v. State, 446 So. 2d 194, 197-98 (Fla. 4th 
DCA 1984); Massard v. State, 501 So. 2d 1289 (Fla. 4th DCA 1986); State v. 

I- Jones, 536 So. 2d 1161 (Fla. 5th DCA 1988); Luttrell v. State, 513 So. 2d 1298 

(Fla. 2d DCA 1987). 

Alternatively, it should be noted that this issue is not preserved 

for appellate review. The defendant never objected, in the trial court, to the 

absence of express findings by the jury regarding the use of the deadly weapn. 

while the contemporanews objection rule has been d d  inapplicable to 

sentencing matters, State v. %den, 446 So. 2d 1013 (Fla. 1984), that reasoning 

is inapplicable herein. The objection is not deemed necessary in sentencing 

matters hecause such matters can always be correct& by simple remand to the 

judge. I Id. at 1016. H-r, the s m  does not hold true when the alleged 

sentencing defect relates not merely to the judge's action, but to the jury's 

verdict. Obviously, the case cannot simply be ranand& to the jury for 

correction as to such a matter. Accordingly, this is an issue which  need^ an 

objection in the trial court for preservation on appeal. See T i l m  v. State, 

471 So. 26 32 (Fla. 1985), where the Appellant sought a renmnd as to a 

conviction far attar@& manslaughter, on the grounds that it was unclear 

whether the jury's verdict was based on culpable negligence. The issue was 

deemed unpmsed for appellate review. Where the alleged e m r  inhems in the 

98 



verdict, it is a matter which must be objected to. Had there been a t b l y  

objection, the issue could have been sent back to  the jury, prior to the jury's 

discharge. 
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Based on the foregoing, the State respectfully s m t s  that the 

j u d p n t s  and sentences herein should be a f f i m d .  

Respectfully suhnitted, 

ROBERT A. BUI'IERWRTH 
Attorney General 
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