
SUPPREME COURT OF FLORIDA 

September 1 0 ,  1 9 9 1  

GEORGIA I N S U R E R S  INSOLVENCY 
POOL , 

P e t  i t  ione  r , C a s e  N O .  78,415 

V. 

RICHARD BREWER, e t  a l . ,  

R e s p o n d e n t  . 

D i s t r i c t  C o u r t  of A p p e a l ,  
1st D i s t r i c t  - No. 90-2867 

PETITIONER'S INITIAL BRIEF ON THE MERITS 

A t t o r n e y s  f o r  P e t i t i o n e r ,  
GEORGIA I N S U R E R S  INSOLVENCY POOL 

\i 



TABLE OF CONTENTS 

TABLE OF CONTENTS . . . . . . . . . . .  
TABLE OF C I T A T I O N S  . . . . . . . . . . .  
P R E L I M I N A R Y  STATEMENT . . . . . . . . . .  
STATEMENT OF THE CASE . . . . . . . . . .  
STATEMENT OF THE F A C T S  . . . . . . . . . .  
SUMMARY O F  ARGUMENT . . . . . . . . . . .  
ARGUMENT . . . . . . . . . . . . . .  

THE CONDUCT OF AN INSOLVENT I N S U R E R  
DOING B U S I N E S S  I N  F L O R I D A  MAY NOT BE 
S H I F T E D  TO GEORGIA I N S U R E R S  INSOLVENCY 
POOL AND DOES NOT S A T I S F Y  THE DUE 
P R O C E S S  REQUIREMENT THAT GEORGIA 
I N S U R E R S  INSOLVENCY POOL HAVE M I N I M U M  
CONTACTS WITH T H I S  S T A T E  SO A S  TO V E S T  
J U R I S D I C T I O N  BY F L O R I D A  COURTS UNDER 
S E C T I O N  48.193, F L O R I D A  S T A T U T E S .  . . .  

C O N C L U S I O N .  . . . . 
C E R T I F I C A T E  O F  S E R V I C E  . . . . . . . . . .  

i 

ii 

iii 

1 

4 

6 

10 

1 

23 

24 



TABLE OF CITATIONS 

CITATION PAGE 

American C r e d i t  Card  Te lephone  C o .  
v.  Nat iona l  Pay Te lephone  Corp. 
504 So.2d 486 ( F l a .  1st DCA 1 9 8  7 ) . . . . . .  

C o n s o l i d a t e d  T e x t i l e  Corp. v.  G r e g o r y  
289 U.S. 85 ,  77 L.Ed. 1 0 4 7 ,  53  S .C t .  529 ( 1 9 3 3 ) .  . 
F e r n a n d e z  v .  F l o r i d a  Insurance G u a r a n t y  A s s n .  
383 S0.2d 974 ( F l a .  3d DCA 1 9 8 0 ) .  . . . . . . 
Hanson v.  Denckla  
357 U . S .  235 ,  2 L.Ed.2d 1283 ,  78 S .C t .  1 2 2 8  ( 1 9 5 8 ) .  

Hel icopteros  N a c i o n a l e s  d e  Colombia ,  S.A. v .  H a l l  
466 U.S. 408,  80 L.Ed.2d 404 ,  104  S .C t .  1 8 6 8  ( 1 9 8 4 )  

I n t e r n a t i o n a l  Shoe Co.  v .  Wash ing ton  
326 U.S. 310 ,  9 0  L.Ed. 95 ,  66 S . C t .  1 5 4  ( 1 9 4 5 )  . . 

1 2  

1 2  

1 9  

1 0 , 1 2  

11 

10 ,12  

Kennedy v .  Reed 
533  s o . 2 d  1202 ( F l a .  2d DCA 1 9 8 8 )  . . . . . . 
K u l k o  v .  S u p e r i o r  C o u r t  of  C a l i f o r n i a  
4 3 6  u .S .  8 4 ,  56 Led. 2d 1 3 2 ,  98  S . C t .  1690  ( 1 9 7 8 )  . 1 2 , 1 6  

1 2  

O 'Mal ley  v .  F l o r i d a  Insurance  G u a r a n t y  A s s o c i a t i o n  
257 So .2d  9 ( F l a .  1 9 7 1 )  . . . . . . . . . 

Rush v .  Savchuk 
444 U . S .  320,  62 L.Ed.2d 516 ,  1 0 0  S .C t .  5 7 1  ( 1 9 8 0 ) .  

S h a f f e r  v. H e i t n e r  
433 U.S. 1 8 6 ,  53  L.Ed.2d 683 ,  9 7  S .Ct .  2569 ( 1 9 7 7 ) .  

1 9  

11 

11 

S o u t h  C a r o l i n a  I n s u r a n c e  G u a r a n t y  Assn .  v .  Underwood 
527 So.2d 9 3 1  ( F l a .  5 t h  DCA 1 9 8 8 )  . . , , . . 7 ,8 ,12 ,16 ,17  

Williams V .  F l o r i d a  Insurance  G u a r a n t y  A s s o c i a t i o n  
549 So.2d 253 ( F l a .  5 t h  DCA 1 9 8 9 )  . . . . . . 
Worldwide Volkswagen Corp. v.  Woodson 
44 U . S .  286,  6 2  L.Ed.2d 490 ,  1 0 0  S .C t .  559 ( 1 9 8 0 )  . 

1 9  

11 



PRELIMINARY STATEMENT 

The  P e t i t i o n e r ,  Georgia I n s u r e r s  I n s o l v e n c y  P o o l ,  s h a l l  be 

r e f e r r e d  t o  by  proper name or  a s  " G I I P . "  The Appellees, J o h n n y  

L .  B e n t l e y ,  e t  a l . ,  w i l l  b e  r e f e r r e d  t o  by proper names  o r  a s  

t h e  " P l a i n t i f f s . "  R e f e r e n c e s  t o  t h e  A p p e n d i x  f i l e d  i n  t h e  

D i s t r i c t  C o u r t  w i l l  b e  i n d i c a t e d  as ( A .  - ) .  R e f e r e n c e s  t o  t h e  

A p p e n d i x  f i l e d  i n  t h i s  c o u r t  w i l l  be i n d i c a t e d  as  ( A A .  1. 



STATEMENT OF THE CASE 

P l a i n t i f f s  f i l e d  a t h i r d  amended c o m p l a i n t  a g a i n s t  R i c h a r d  

Brewer and J .  D .  Ray Company, a G e o r g i a  c o r p o r a t i o n .  ( A . 1 )  

The a c t i o n  a r o s e  o u t  of a motor  v e h i c l e  a c c i d e n t  which r e s u l t e d  

i n  t h e  d e a t h  of Sandra  M .  B e n t l e y  and i n j u r i e s  t o  h e r  

c h i l d r e n .  A t  t h e  time of t h e  a c c i d e n t ,  R i c h a r d  Brewer was 

o p e r a t i n g  a t r a c t o r - t r a i l e r  owned by him and l e a s e d  t o  J .  D .  

Ray Company. (A.3)  

J .  D .  Ray Company, I n c .  moved f o r  summary judgment i n  i t s  

f a v o r .  ( A . 2 )  A s  g r o u n d s ,  Ray a s s e r t e d  t h a t  Brewer was a n  

i n d e p e n d e n t  c o n t r a c t o r  a t  t h e  time of t h e  a c c i d e n t ,  and Ray 

c o u l d  n o t  be  h e l d  v i c a r i o u s l y  l i a b l e  f o r  Brewer Is a l l e g e d  

n e g l i g e n c e  i n  t h e  o p e r a t i o n  and m a i n t e n a n c e  of h i s  motor  

v e h i c l e .  T h e  t r i a l  j u d g e  d e t e r m i n e d  t h e r e  was no i s sue  of  

mater ia l  f a c t  and e n t e r e d  f i n a l  summary judgment i n  f a v o r  o f  J .  

D .  Ray Company, I n c .  (A.3)  No a p p e a l  was t a k e n  from t h a t  

judgment .  

The case p roceeded  t o  t r i a l  a g a i n s t  R i c h a r d  Brewer. The 

j u r y  r e t u r n e d  a v e r d i c t  i n  f a v o r  of t h e  P l a i n t i f f s .  ( A . 4 )  An 

amended f i n a l  judgment was e n t e r e d  on August  2 ,  1989.  (A.5)  

A f t e r  a p p l y i n g  c e r t a i n  o f f s e t s ,  t h e  amended f i n a l  judgment 

awarded damages a s  f o l l o w s :  

The Es ta te  of  S a n d r a  M .  B e n t l e y  $67,061.24 
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J o h n n y  L.  B e n t l e y ,  a s  s u r v i v o r  of 
S a n d r a  M .  B e n t l e y  $217 ,000 .00  

J o h n n y  L .  B e n t l e y ,  111, a s  s u r v i v o r  of 
S a n d r a  M .  B e n t l e y  $217 ,000  . O O  

Jeremy L .  B e n t l e y ,  111, as  s u r v i v o r  of 
S a n d r a  M .  B e n t l e y  $217 ,000 .00  

J o s e p h  L .  B e n t l e y ,  a s  s u r v i v o r  of 
S a n d r a  M .  B e n t l e y  $217 ,000  . O O  

J o h n n y  L .  B e n t l e y ,  I11 $ 1 , 2 4 7 . 3 5 .  

Jeremy L .  B e n t l e y  $ 2 , 2 2 8 3 2  

J o s e p h  L .  B e n t l e y  $ 1 , 6 8 8 . 9 2  

T h e  P l a i n t i f f s  t h e r e a f t e r  f i l e d  a m o t i o n  f o r  l e a v e  t o  a d d  

t h e  F l o r i d a  I n s u r a n c e  G u a r a n t y  A s s o c i a t i o n  ( F I G A )  , t h e  G e o r g i a  

I n s u r e r s  I n s o l v e n c y  Pool ,  a n d  A l l i e d  F i d e l i t y  I n s u r a n c e  Company 

as p a r t i e s  d e f e n d a n t .  ( A . 6 )  J o i n d e r  was s o u g h t  p u r s u a n t  t o  

S e c t i o n  6 2 7 . 7 2 6 2 ,  F l o r i d a  S t a t u t e s .  ( A . 6 )  T h e  c o u r t  d e n i e d  

P l a i n t i f f s '  m o t i o n  t o  add A l l i e d  F i d e l i t y  a n d  g r a n t e d  t h e  

m o t i o n  t o  a d d  F I G A .  

The t r i a l  c o u r t  e n t e r e d  j u d g m e n t  a g a i n s t  F I G A ,  h o l d i n g  t h a t  

t h e  e s t a t e  a n d  e a c h  s u r v i v o r  of S a n d r a  M .  B e n t l e y  h a d  a 

separate c o v e r e d  claim f o r  u p  t o  $300 ,000 .00  u n d e r  t h e  FIGA 

A c t .  (AA.6) F I G A  a p p e a l e d  t h a t  o r d e r .  The  F i r s t  D i s t r i c t  

d e t e r m i n e d  t h a t  m u l t i p l e  s u r v i v o r s  u n d e r  t h e  w r o n g f u l  d e a t h  a c t  

s u i n g  f o r  t h e  d e a t h  of a s i n g l e  p e r s o n  h a d  o n l y  a s i n g l e  

c o v e r e d  claim u n d e r  t h e  F I G A  A c t .  (AA.6) 

After c o n s i d e r i n g  memoranda  of law a d d r e s s i n g  t h e  i s sue  

w h e t h e r  t h e  c o u r t  c o u l d  o b t a i n  j u r i s d i c t i o n  o v e r  t h e  p e r s o n  of 
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G I I P ,  t h e  t r i a l  cour t  e n t e r e d  i t s  o r d e r  g r a n t i n g  P l a i n t i f f s '  

mo t ion  t o  a l s o  a d d  G I I P  as a p a r t y  d e f e n d a n t .  (AA.16) G I I P  

a p p e a l e d  t h a t  o r d e r  t o  t h e  F i r s t  Dis t r ic t  C o u r t  o f  Appeal.  On 

J u l y  1 7 ,  1 9 9 1 ,  t h e  F i r s t  D i s t r i c t  r e n d e r e d  i t s  o p i n i o n  

a f f i r m i n g  t h e  t r i a l  c o u r t ' s  o r d e r .  ( A A . l )  

R e c o g n i z i n g  t h a t  i t s  d e c i s i o n  necessa r i ly  s u b j e c t e d  t o  

l i a b i l i t y  t h e  i n s u r a n c e  g u a r a n t y  a s s o c i a t i o n  of a sove re ign  

s i s t e r  s t a t e ,  t h e  F i r s t  D i s t r i c t  c e r t i f i e d  t h e  f o l l o w i n g  

q u e s t i o n  as  b e i n g  o f  g rea t  p u b l i c  importance: 

WHETHER THE CONDUCT OF A N  INSOLVENT INSURER D O I N G  
BUSINESS I N  FLORIDA MAY BE SHIFTED TO GEORGIA 
INSURERS INSOLVENCY POOL S O  AS TO SATISFY THE 
M I N I M U M  CONTACTS REQUIREMENT OF THE DUE PROCESS 
CLAUSE AND VEST JURISDICTION BY THE FLORIDA 
COURTS OVER THE G E O R G I A  INSOLVENCY POOL U N D E R  
SECTION 48 .193 ,  FLORIDA STATUTES. 

G I I P  f i l e d  a t i m e l y  n o t i c e  t o  i n v o k e  t h e  d i s c r e t i o n a r y  

j u r i s d i c t i o n  of t h i s  C o u r t ,  On A u g u s t  1 6 ,  1 9 9 1 ,  t h i s  C o u r t  

e n t e r e d  a n  o r d e r  pos tpon ing  i t s  d e c i s i o n  on j u r i s d i c t i o n  a n d  

d i r e c t i n g  G I I P  t o  serve i ts  b r i e f  on  t h e  mer i t s  o n  or  b e f o r e  

S e p t e m b e r  1 0 ,  1 9 9 1 .  

-3 -  



STATEMENT OF FACTS 

P r i o r  t o  November 1 5 ,  1985,  A l l i e d  F i d e l i t y  I n s u r a n c e  

Company i s s u e d  a t rucke r s '  l i a b i l i t y  i n s u r a n c e  p o l i c y  t o  J .  D .  

Ray Company. (A.18)  The p o l i c y  p r o v i d e d  l i a b i l i t y  i n s u r a n c e  

w i t h  combined s i n g l e  l i m i t s  o f  $1,000,000.00 f o r  any  one  

a c c i d e n t  o r  l o s s .  (A.18)  T h e  named i n s u r e d  o n  t h e  p o l i c y  was 

(A.18)  T h e  p o l i c y  p r o v i d e d  l i a b i l i t y  

o p e r a t i n g  v e h i c l e s  h i r e d  by t h e  named 

J .  D .  Ray Company. 

c o v e r a g e  f o r  p e r s o n s  

i n s u r e d .  (A.18) 

J .  D .  Ray Company 

was l o c a t e d  i n  A m e r  

was a G e o r g i a  c o r p o r a t i o n ,  and i t s  o f f i c e  

c u s ,  G e o r g i a .  (A.19) J .  D .  Ray, t h e  

p r e s i d e n t  of t h e  company, p u r c h a s e d  t h e  i n s u r a n c e  t h r o u g h  B i l l  

0 Plemons,  a n  i n s u r a n c e  a g e n t  i n  J a c k s o n ,  G e o r g i a .  (A.19)  

R i c h a r d  Brewer p l a y e d  no p a r t  i n  s e l e c t i n g  A l l i e d  F i d e l i t y  a s  

t h e  l i a b i l i t y  i n s u r a n c e  c a r r i e r  f o r  J .  D .  Ray Company. ( A . 2 0 )  

A t  t h e  time of t h e  a c c i d e n t  i n v o l v i n g  t h e  p l a i n t i f f s ,  

R i c h a r d  Brewer was o p e r a t i n g  as a c o n t r a c t  h a u l e r  f o r  J .  D .  Ray 

Company. (A.19)  H e  owned t h e  t r u c k  and t r a i l e r  h e  was 

o p e r a t i n g .  (A.20)  H e  leased t h e  r i g  t o  J .  D .  Ray Company o n  

August  1 4 ,  1985 ,  two months a f t e r  t h e  i n c e p t i o n  d a t e  of t h e  

A l l i e d  F i d e l i t y  p o l i c y .  ( A . 2 1 )  Brewer i n i t i a t e d  t h e  c o n t a c t  

w i t h  J .  D .  Ray which l e d  t o  e x e c u t i o n  of  t h e  lease.  (A.19)  

The lease between Brewer and J .  D .  Ray Company was e n t e r e d  i n t o  

i n  G e o r g i a .  ( A . 2 1 )  
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The P l a i n t i f f s  r e s i d e d  i n  F l o r i d a .  ( A . l )  Brewer r e s i d e d  

i n  F l o r i d a .  (A.20)  The a c c i d e n t  o c c u r r e d  i n  F l o r i d a .  ( A . l )  

A l l i e d  F i d e l i t y  was a n  I n d i a n a  c o r p o r a t i o n .  (A.18)  The 

company was a d j u d i c a t e d  i n s o l v e n t  by t h e  Marion C i r c u i t  C o u r t ,  

S t a t e  of I n d i a n a ,  on  J u l y  1 5 ,  1986 .  (A.23)  An a n c i l l a r y  

receiver was a p p o i n t e d  i n  F l o r i d a  f o r  t h e  p u r p o s e  of  

l i q u i d a t i n g  t h e  i n s u r e r ' s  a s s e t s  and t h e  e s t a t e .  ( A . 2 4 )  

A d d i t i o n a l  r e f e r e n c e  t o  t h e  f a c t s  w i l l  b e  made d u r i n g  t h e  

Argument .  

-5 -  



SUMMARY OF THE ARGUMENT 

The F i r s t  D i s t r i c t ' s  opinion c l e a r l y  p re sen t s  a quest ion of 

g rea t  p u b l i c  importance. The F i r s t  D i s t r i c t  erroneously 

determined t h a t  t h e  s t a t u t o r i l y  c rea ted  insurance guaranty 

a s soc ia t ion  of a s i s t e r  s t a t e  i s  s u b j e c t  t o  personal 

j u r i s d i c t i o n  i n  F lor ida  without any necess i ty  t h a t  due process 

requirements be s a t i s f i e d .  Without re ference  t o  any 

c o n s t i t u t i o n a l ,  s t a t u t o r y ,  or j u d i c i a l  precedent,  the cour t  

determined t h a t  j u r i s d i c t i o n  could be e s t ab l i shed  over a 

fore ign  guaranty a s soc ia t ion  by v i r t u e  of a c t i v i t i e s  c a r r i e d  on 

w i t h i n  t h i s  s t a t e  by inso lvent  insurance c a r r i e r s  who happened 

t o  have done business i n  both F lo r ida  and the other  s t a t e .  

There i s  no l e g a l  b a s i s  f o r  the  F i r s t  D i s t r i c t ' s  dec i s ion .  0 
Numerous cases  i n  both the  United S t a t e s  Supreme Court and 

the cour t s  i n  t h i s  s t a t e  have h e l d  t h a t  t h e  a c t i v i t i e s  of the  

defendant and not those of a t h i r d  pa r ty  m u s t  be examined t o  

determine whether the  defendant has s u f f i c i e n t  m i n i m u m  contac ts  

t o  s a t i s f y  due process requirements. Due process r equ i r e s  t h a t  

t h e  defendant has purposeful ly  ava i led  i t s e l f  of the p r i v i l e g e  

of conducting a c t i v i t i e s  w i t h i n  t h e  forum s t a t e  before  i t  can 

be subjected t o  the j u r i s d i c t i o n  of t h a t  s t a t e .  The focus of 

the due process inqui ry  i s  the r e l a t i o n s h i p  among the  

defendant,  the forum, and the l i t i g a t i o n .  

-6- 



The p u r p o s e  of t h e  i n s t a n t  l i t i g a t i o n  was t o  d e t e r m i n e  t h e  

e x t e n t  of G I I P I s  l i a b i l i t y  f o r  paymen t  of t h e  damages  awarded 

by  t h e  amended f i n a l  j u d g m e n t .  The q u e s t i o n  i s  t h u s  n o t  

w h e t h e r  A l l i e d  F i d e l i t y ' s  p o l i c y  c o v e r e d  t h e  d a m a g e s ,  b u t  t h e  

e x t e n t  t o  w h i c h  t h e  p l a i n t i f f s  h a v e  c o v e r e d  claims f o r  w h i c h  

G I I P  may be l i a b l e .  The q u e s t i o n  m u s t  b e  d e c i d e d  u n d e r  Georgia 

law, u n d e r  w h i c h  G I I P  was c r e a t e d  a n d  b y  w h i c h  i t s  o b l i g a t i o n s  

a re  d e t e r m i n e d .  F l o r i d a  h a s  no i n t e r e s t  i n  i n t e r p r e t i n g  t h e  

g u a r a n t y  a s s o c i a t i o n  laws o f  a n o t h e r  s t a t e ,  

The j u r i s d i c t i o n a l  issue s i m i l a r l y  c a n n o t  b e  d e t e r m i n e d  o n  

t h e  b a s i s  o f  a n y  i n t e r e s t  F l o r i d a  m i g h t  h a v e  i n  p r o t e c t i n g  t h e  

r i g h t s  o f  t h e  p l a i n t i f f s .  B e c a u s e  A l l i e d  F i d e l i t y  was d o i n g  

b u s i n e s s  i n  F l o r i d a  a n d  b o t h  t h e  P l a i n t i f f s  a n d  R i c h a r d  Brewer 

were r e s i d e n t s  o f  F l o r i d a  a t  t h e  time of t h e  a c c i d e n t ,  t h e  

P l a i n t i f f s  had  " c o v e r e d  claims" a g a i n s t  t h e  F l o r i d a  I n s u r a n c e  

0 

G u a r a n t y  A s s o c i a t i o n .  The P l a i n t i f f s  were t h u s  p r o t e c t e d  

a g a i n s t  A l l i e d  F i d e l i t y ' s  i n s o l v e n c y  b y  t h e  FIGA A c t ,  a n d  i t  

was n o t  n e c e s s a r y  f o r  t hem t o  t r a v e l  o u t s i d e  t h e  S t a t e  of 

F l o r i d a  t o  seek a remedy f o r  t h e i r  d a m a g e s .  

I n  t h e  o n l y  case i n v o l v i n g  a s imi l a r  i s s u e  i n  t h i s  s t a t e ,  

t h e  F i f t h  D i s t r i c t  d e t e r m i n e d  t h a t  a f o r e i g n  i n s u r a n c e  g u a r a n t y  

a s s o c i a t i o n  had  i n s u f f i c i e n t  c o n t a c t s  w i t h  t h e  S t a t e  o f  F l o r i d a  

t o  s u b j e c t  i t  t o  - i n  p e r s o n a m  j u r i s d i c t i o n  of t h e  cou r t s  of t h i s  

s t a t e .  The f a c t s  i n  S o u t h  C a r o l i n a  I n s u r a n c e  G u a r a n t y  

A s s o c i a t i o n  v .  unde rwood ,  5 2 7  So .2d  9 3 1  ( F l a .  5 t h  DCA 1 9 8 8 1 ,  

a 
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' were almost i d e n t i c a l  t o  t h o s e  i n  t h e  i n s t a n t  case.  A l t h o u g h  

t h e  i n s u r e r  i n  underwood had n o t  c o n d u c t e d  a n y  a c t i v i t i e s  

w i t h i n  F l o r i d a ,  n o t h i n g  i n  Underwood s u g g e s t s  t h a t  t h e  F i f t h  

D i s t r i c t  would h a v e  reached a d i f f e r e n t  c o n c l u s i o n  i f  t h e  

i n s u r e r  had a v a i l e d  i t s e l f  of t h e  p r i v i l e g e  of c o n d u c t i n g  

a c t i v i t i e s  w i t h i n  F l o r i d a .  T o  t h e  c o n t r a r y ,  t h e  F i f t h  

D i s t r i c t ' s  d u e  process a n a l y s i s  s u g g e s t e d  t h a t  i t s  h o l d i n g  

would  h a v e  b e e n  t h e  same e v e n  i f  t h e  i n s o l v e n t  i n s u r e r  had 

c o n d u c t e d  b u s i n e s s  a c t i v i t i e s  i n  F l o r i d a .  

O t h e r  F l o r i d a  cases h a v e  r e c o g n i z e d  t h a t  F l o r i d a ' s  

s t a t u t o r y  i n s u r a n c e  g u a r a n t y  a s s o c i a t i o n  i s  n o t  a s u c c e s s o r  i n  

a l l  regards  t o  a n  i n s o l v e n t  i n s u r e r .  The F i r s t  D i s t r i c t ' s  

d e t e r m i n a t i o n  t h a t  G I I P  " s tood  i n  t h e  shoes"  of A l l i e d  F i d e l i t y  

places a broader i n t e r p r e t a t i o n  upon t h e  G e o r g i a  Code t h a n  h a s  

b e e n  placed upon F l o r i d a  S t a t u t e s  i n  i n t e r p r e t i n g  t h e  F I G A  

A c t .  N o t h i n g  i n  t h e  G e o r g i a  code s u g g e s t s  t h a t  t h e  G e o r g i a  

G e n e r a l  Assembly  i n t e n d e d  s u c h  a broad e x p a n s e  of l i a b i l i t y  f o r  

G I I P .  

B e c a u s e  t h e r e  i s  no  c o n s t i t u t i o n a l ,  s t a t u t o r y ,  o r  j u d i c i a l  

p r e c e d e n t  s u p p o r t i n g  t h e  F i r s t  D i s t r i c t ' s  o p i n i o n  s u b j e c t i n g  

t h e  s t a t u t o r y  c r e a t u r e  of a s i s t e r  s t a t e  t o  j u r i s d i c t i o n  of t h e  

c o u r t s  of t h i s  s t a t e ,  a n d  G I I P  d i d  n o t  p u r p o s e f u l l y  a v a i l  

i t s e l f  of t h e  p r i v i l e g e  of c o n d u c t i n g  a c t i v i t i e s  i n  F l o r i d a ,  

t h e  c e r t i f i e d  q u e s t i o n  s h o u l d  be a n s w e r e d  i n  t h e  n e g a t i v e .  The  
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decis ion  of t h e  F i r s t  D i s t r i c t  s h o u l d  be quashed and the order 

of the t r i a l  cour t  reversed. 
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ARGUMENT 

THE CONDUCT OF AN INSOLVENT INSURER D O I N G  
BUSINESS I N  FLORIDA MAY NOT BE SHIFTED TO 
GEORGIA INSURERS INSOLVENCY POOL AND DOES 
NOT SATISFY THE DUE PROCESS REQUIREMENT THAT 
G E O R G I A  I N S U R E R S  INSOLVENCY POOL HAVE 
M I N I M U M  CONTACTS WITH THIS STATE SO A S  TO 
VEST JURISDICTION BY FLORIDA COURTS U N D E R  
SECTION 4 8 . 1 9 3 ,  FLORIDA STATUTES. 

+ The  F i r s t  D i s t r i c t  a n d  t h e  t r i a l  cour t  e r r e d  i n  d e t e r m i n i n g  

t h a t  personal  j u r i s d i c t i o n  c o u l d  be e s t a b l i s h e d  over t h e  

G e o r g i a  I n s u r e r s  I n s o l v e n c y  P o o l  b y  v i r t u e  of t h e  b u s i n e s s  

a c t i v i t i e s  of A l l i e d  F i d e l i t y ,  t h e  i n s o l v e n t  i n s u r e r .  Due 
L 

P r o c e s s  requi res  t h a t  t h e  d e f e n d a n t  h a v e  m e a n i n g f u l  con tac t s ,  

t i e s ,  or  r e l a t i o n s  w i t h  a f o r e i g n  s t a t e  b e f o r e  t h a t  d e f e n d a n t  

can b e  sub jec t  t o  a b i n d i n g  j u d g m e n t  of t h e  forum. 

I n t e r n a t i o n a l  S h o e  Co. v .  W a s h i n g t o n ,  3 2 6  U . S .  3 1 0 ,  9 0  L.Ed. 

9 5 ,  6 6  S . C t .  1 5 4  ( 1 9 4 5 ) .  W i t h  b u s i n e s s  e n t i t i e s ,  a c t i v i t i e s  

s u f f i c i e n t  t o  s a t i s f y  t h e  demands  of d u e  process m u s t  b e  

c a r r i e d  on  by persons who a r e  a u t h o r i z e d  t o  ac t  f o r  t h e  

e n t i t y .  326 U . S .  a t  3 1 6 .  A t  no time was A l l i e d  F i d e l i t y  

a u t h o r i z e d  t o  a c t  on  b e h a l f  of G I I P .  

D u e  process  requires  t h a t  t h e  d e f e n d a n t  h a s  p u r p o s e f u l l y  

a v a i l e d  i t s e l f  of t h e  p r i v i l e g e  of c o n d u c t i n g  a c t i v i t i e s  w i t h i n  

t h e  forum s t a t e  b e f o r e  i t  can b e  s u b j e c t e d  t o  t h e  j u r i s d i c t i o n  

of t h a t  s t a t e .  H a n s o n  v .  D e n c k l a ,  3 5 7  U . S .  2 3 5 ,  2 L.Ed.2d 

1 2 8 3 ,  7 8  S . C t .  1 2 2 8  ( 1 9 5 8 ) .  The  "purposeful  a v a i l m e n t "  

requirement ensures  t h a t  a d e f e n d a n t  w i l l  n o t  b e  h a l e d  i n t o  a 
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j u r i s d i c t i o n  s o l e l y  a s  a r e s u l t  of t h e  " u n i l a t e r a l  a c t i v i t y  of 

a n o t h e r  p a r t y  or  a t h i r d  p e r s o n . "  Hel icopteros  N a c i o n a l e s  d e  

C o l o m b i a ,  S . A .  v .  Ha l l ,  4 6 6  U.S. 4 0 8 ,  8 0  L.Ed.2d 4 0 4 ,  1 0 4  S . C t .  

1 8 6 8  ( 1 9 8 4 ) .  The  d e f e n d a n t ' s  c o n d u c t  i n  c o n n e c t i o n  w i t h  t h e  

f o r u m  s t a t e  m u s t  b e  s u c h  t h a t  h e  s h o u l d  r e a s o n a b l y  a n t i c i p a t e  

b e i n g  c a l l e d  i n t o  c o u r t  t h e r e .  W o r l d w i d e  V o l k s w a g e n  Corp. v .  

Woodson,  44  U.S. 286 ,  6 2  L.Ed.2d 4 9 0 ,  1 0 0  S . C t .  5 5 9  ( 1 9 8 0 ) .  

The f o c u s  of t h e  i n q u i r y  is  t h e  r e l a t i o n s h i p  among t h e  

d e f e n d a n t ,  t h e  f o r u m ,  a n d  t h e  l i t i g a t i o n .  S h a f f e r  v .  H e i t n e r ,  

4 3 3  U.S. 1 8 6 ,  53 L.Ed.2d 6 8 3 ,  9 7  S . C t .  2569  ( 1 9 7 7 ) .  

T h e  F i r s t  D i s t r i c t  e s s e n t i a l l y  h e l d  t h a t  f o r e i g n  i n s u r a n c e  

g u a r a n t y  a s s o c i a t i o n s  h a v e  no  d u e  process r i g h t s  a t  a l l  w i t h  

respect t o  t h e  exercise of - i n  p e r s o n a m  j u r i s d i c t i o n  b y  c o u r t s  

i n  t h e  S t a t e  of F l o r i d a .  W h i l e  a p p a r e n t l y  c o n c e d i n g  t h a t  G I I P  

d i d  n o t  p u r p o s e f u l l y  a v a i l  i t s e l f  of t h e  p r i v i l e g e  of 

c o n d u c t i n g  a n y  a c t i v i t i e s  i n  F l o r i d a ,  t h e  C o u r t  h e l d  t h a t  G I I P  

was s u b j e c t  t o  j u r i s d i c t i o n  i n  F l o r i d a  b e c a u s e  t h e  i n s o l v e n t  

7 i n s u r e r  h a d  b u s i n e s s  c o n t a c t s  w i t h  F l o r i d a .  The  C o u r t  i g n o r e d  

t h e  m y r i a d  cases h o l d i n g  t h a t  t h e  a c t i v i t i e s  of t h e  d e f e n d a n t  

l a n d  n o t  t h o s e  of a t h i r d  p a r t y  m u s t  be e x a m i n e d  t o  d e t e r m i n e  

w h e t h e r  t h e  d e f e n d a n t  h a s  s u f f i c i e n t  minimum c o n t a c t s  t o  

s a t i s f y  t h e  d u e  process  r e q u i r e m e n t .  E .  g . ,  Rush  v .  S a v c h u k ,  ,'' 

444 U.S. 3 2 0 ,  6 2  L .  Ed.  2d  5 1 6 ,  1 0 0  S .  C t .  5 7 1  ( 1 9 8 0 )  

( j u r i s d i c t i o n  o v e r  l i a b i l i t y  i n s u r e r  i s  n o t  s u f f i c i e n t  t o  

e s t a b l i s h  j u r i s d i c t i o n  o v e r  a n  i n s u r e d  who h a s  n o  f o r u m  
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i 

c o n t a c t s ;  r e q u i r e m e n t s  of I n t e r n a t i o n a l  Shoe must  be met a s  t o  

+ * e a c h  d e f e n d a n t  o v e r  whom a s t a t e  cour t  exercises j u r i s d i c t i o n ) ;  

K u l k o  v .  S u p e r i o r  c o u r t  of C a l i f o r n i a ,  436 U . S .  84 ,  56 L.Ed.2d 

1 3 2 ,  9 8  S . C t .  1690 ( 1 9 7 8 )  ( j u r i s d i c t i o n  o v e r  o n e  p a r e n t  i s  n o t  

s u f f i c i e n t  t o  e s t a b l i s h  j u r i s d i c t i o n  o v e r  t h e  o t h e r  p a r e n t  

where t h e  cause of a c t i o n  a r i s e s  from p e r s o n a l ,  d o m e s t i c  

r e l a t i o n s  and t h e  c o n t r o v e r y  a r i s e s  f rom a s e p a r a t i o n  t h a t  

o c c u r r e d  i n  a n o t h e r  s t a t e ) ;  Hanson v .  Denck la ,  357 U . S .  235 ,  

2 L.Ed.2d 1283 ,  78 S . C t .  1228 ( 1 9 5 8 )  ( j u r i s d i c t i o n  o v e r  t h e  

s e t t l o r ,  a p p o i n t e e s  and b e n e f i c i a r i e s  of a t r u s t  d o e s  n o t  

e s t a b l i s h  j u r i s d i c t i o n  o v e r  a n o n - r e s i d e n t  t r u s t e e ) ;  

C o n s o l i d a t e d  T e x t i l e  Corp. v .  Gregory ,  289 U.S. 8 5 , ' 7 7  L.Ed. 

1047 ,  5 3  S . C t .  529 ( 1 9 3 3 )  ( j u r i s d i c t i o n  o v e r  a c o n t r o l l e d  

s u b s i d i a r y  does n o t  e s t a b l i s h  j u r i s d i c t i o n  o v e r  t h e  p a r e n t  

c o r p o r a t i o n ) ;  Kennedy v .  Reed, 533  So.2d 1202 ( F l a .  2d DCA 

1 9 8 8 )  ( j u r i s d i c t i o n  d o e s  n o t  l i e  o v e r  a n  i n d i v i d u a l  b e c a u s e  of 

a c t s  pe r fo rmed  i n  h i s  c a p a c i t y  a s  a g e n t  f o r  a n o t h e r ) ;  American 

C r e d i t  c a r d  Te lephone  Co. v .  N a t i o n a l  Pay Te lephone  Corp . ,  504 

So.2d 486 ( F l a .  1st DCA 1 9 8 7 )  ( o f f i c e r s  of c o r p o r a t i o n  d o i n g  

b u s i n e s s  i n  F l o r i d a  a r e  n o t  s u b j e c t  t o  j u r i s d i c t i o n  unde r  

S e c t i o n  4 8 . 1 9 3 ( 1 ) ( a )  or  ( b ) ) .  

The a c t i v i t i e s  of A l l i e d  F i d e l i t y  c a n n o t  s a t i s f y  d u e 1  
, :, 

process r e q u i r e m e n t s  which would permit F l o r i d a  courts  t o  - '  

exercise - i n  personam j u r i s d i c t i o n  o v e r  G I I P .  A l though  t h e  

Georgia I n s u r e r s  I n s o l v e n c y  Pool  s u c c e e d e d  A l l i e d  F i d e l i t y  
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@ Insurance Company i n  some re spec t s ,  G I I P ' s  l i a b i l i t y  was not 

altogether coextensive with that of Allied Fidelity. GIIP is a 

~ p a r t i c u l a r  k i n d  of insurance f o r  w h i c h  the  assessment i s  made. 

c r ea tu re  of the Georgia l e g i s l a t u r e .  I ts  powers, d u t i e s ,  and 

l i a b i l i t i e s  a r e  defined by the Georgia Code. The Code l i m i t s  

G I I P ' s  a c t i v i t i e s  t o  t h e  handling of claims i n  w h i c h  the  s t a t e  

I Georgia Code Sect ion 33-36-7. 

of Georgia had an in t e re s t  by vir tue of being the s t a t e  of 

~ 

G I I P  succeeded t o  the ob l iga t ions  and l i a b i l i t i e s  of A l l i e d  

res idence of e i t h e r  an i n s u r e d  or  a c la imant .  

The Georgia Insu re r s  Insolvency Pool was c rea ted  t o  provide 

a remedy f o r  covered claims under property and casua l ty  

insurance p o l i c i e s  when t h e  insurer  has become inso lvent  and i s  

unable t o  perform i t s  con t r ac tua l  ob l iga t ions .  Georgia Code 

Sect ion 33-36-2. Every insurer  authorized t o  wr i t e  property or  

casua l ty  insurance p o l i c i e s  i n  Georgia i s  required t o  be a 

member of the insolvency pool and i s  l i a b l e  f o r  assessments 

necessary t o  secure funds f o r  the  payment of covered claims and 

reasonable c o s t s  t o  administer the pool.  Georgia Code Section 

33-36-5. Assessments a r e  based on  the proportion t h a t  each 

i n s u r e r ' s  net  d i r e c t  wr i t t en  premiums i n  Georgia bear t o  the  

t o t a l  of the  net  d i r e c t  wr i t t en  premiums received i n  Georgia by 

a l l  s u c h  i n s u r e r s  f o r  the preceding calendar year f o r  the  

F i d e l i t y  o n l y  t o  the  ex ten t  t h a t  G I I P  became respons ib le  f o r  

t h e  i n v e s t i g a t i o n ,  adjustment,  compromise, s e t t l emen t ,  and 

-13- 



payment of covered claims; and f o r  the inves t iga t ion ,  handling, 

and den ia l  of non-covered claims.  Georgia Code Section 

33-36-2. "Covered claims" a r e  defined by Georgia Code Sect ion 

33-36-3 a s  those claims w h i c h  a r i s e  out  of a property or 

casua l ty  insurance pol icy  i s s u e d  by an insurer  authorized t o  do 

business i n  Georgia e i t h e r  a t  the time the  pol icy  was issued o r  

when the insured event occurred and w h i c h  f a l l  w i t h i n  one of 

the  enumerated c l a s s e s  of claims s e t  f o r t h  i n  Section 

3 3 - 3 6 - 3 ( 2 ) ( B ) .  Those c l a s s e s  a r e  a s  follows: 

An unearned premium claim of a policyholder who a t  
t h e  time of the insolvency was a r e s iden t  of 
[Georgia] ; 

An unearned premium claim of a policyholder under a 
po l icy  a f ford ing  coverage f o r  property permanently 
s i t u a t e d  i n  [Georgia] ;  

The  claim of a policyholder o r  insured who a t  t h e  
time of the insured event was a r e s iden t  of 
[Georgia];  

The claim of a person having an insurable  i n t e r e s t  
i n  or r e l a t e d  t o  property w h i c h  was permanently 
s i t u a t e d  i n  [Georgiaj ;  o r  

A claim under a l i a b i l i t y  or worker's compensation 
insurance pol icy  when e i t h e r  the insured or t h i r d  
pa r ty  claimant was a r e s iden t  of [Georgia] a t  the 
time of t h e  insured event .  

Sect ion 33-36-3(e) f u r t h e r  l i m i t s  G I I P ' s  l i a b i l i t y  on covered 

claims of t h i r d  p a r t i e s  under l i a b i l i t y  p o l i c i e s  t o  t h e  

appl icable  l i m i t s  provided i n  the pol icy or $ 1 0 0 , 0 0 0 . 0 0 ,  

whichever i s  l e s s .  

The purpose of the i n s t a n t  l i t i g a t i o n  aga ins t  G I I P  was t o  

determine the ex ten t  of G I I P ' s  l i a b i l i t y  f o r  payment of the 0 
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damages awarded b y  t h e  amended f i n a l  j u d g m e n t .  A s  w i t h  F I G A ,  

t h e  P l a i n t i f f s  s o u g h t  t o  e s t a b l i s h  t h a t  each s u r v i v o r  of t h e  

d e c e d e n t  had  a separa te  c o v e r e d  c la im u n d e r  t h e  G I I P  A c t .  

F o c u s i n g  o n  t h e  r e l a t i o n s h i p  among G I I P ,  F l o r i d a ,  a n d  

l i t i g a t i o n  f a i l s  t o  show a n y  b a s i s  upon w h i c h  F l o r i d a  

e x e r c i s e  - i n  p e r s o n a m  j u r i s d i c t i o n  o v e r  G I I P  based o n  t h e  

u n i l a t e r a l  a c t i v i t i e s  of A l l i e d  F i d e l i t y .  

The  q u e s t i o n  i n v o l v e d  i n  t h i s  l i t i g a t i o n  i s  n o t  w h e t h e r  

A l l i e d  F i d e l i t y ' s  p o l i c y  c o v e r e d  t h e  damages  awarded b y  t h e  

amended f i n a l  j u d g m e n t ,  b u t  t h e  e x t e n t  t o  w h i c h  t h e  p l a i n t i f f s  

h a v e  c o v e r e d  claims f o r  w h i c h  G I I P  may be l i a b l e .  T h e  q u e s t i o n  

m u s t  be d e c i d e d  u n d e r  Georgia law, u n d e r  w h i c h  G I I P  was c rea ted  

a n d  b y  w h i c h  i t s  o b l i g a t i o n s  a r e  d e t e r m i n e d .  The  q u e s t i o n  

c a n n o t  be d e c i d e d  o n  t h e  b a s i s  of a n y  a c t i v i t i e s  of A l l i e d  

F i d e l i t y  w i t h i n  t h e  S t a t e  of F l o r i d a .  

The j u r i s d i c t i o n a l  i s s u e  s i m i l a r l y  c a n n o t  be d e t e r m i n e d  on  

t h e  bas i s  of a n y  i n t e r e s t  F l o r i d a  m i g h t  h a v e  i n  p r o t e c t i n g  t h e  

r i g h t s  of t h e  p l a i n t i f f s .  R i c h a r d  Brewer was c o v e r e d  as a n  

a d d i t i o n a l  i n s u r e d  u n d e r  t h e  A l l i e d  F i d e l i t y  p o l i c y .  B e c a u s e  

A l l i e d  F i d e l i t y  - was d o i n g  b u s i n e s s  i n  F l o r i d a  a n d  b o t h  R i c h a r d  

Brewer a n d  t h e  P l a i n t i f f s  were r e s i d e n t s  of F l o r i d a  a t  t h e  time 

of t h e  a c c i d e n t ,  t h e  P l a i n t i f f s  had  " c o v e r e d  claims" a g a i n s t  

F I G A .  The P l a i n t i f f s  were pro tec ted  a g a i n s t  A l l i e d  F i d e l i t y ' s  
* 

, i n s o l v e n c y  by  t h e  F I G A  A c t .  

J 
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I n  Kulko v .  S u p e r i o r  C o u r t  of  C a l i f o r n i a ,  436 U . S .  8 4 ,  56 

Led. 2d 132 ,  98  S . C t .  1690 ( 1 9 7 8 ) ,  t h e  Supreme C o u r t  r e c o g n i z e d  

t h a t  a s t a t e ' s  l e g i t i m a t e  i n t e r e s t  i n  i n s u r i n g  t h e  r i g h t s  o f  

i t s  c i t i z e n s  i s  d i m i n i s h e d  when t h e  mer i t s  of t h e  c o n t r o v e r s y  

can be  a d j u d i c a t e d  w i t h o u t  e i t h e r  p a r t y ' s  h a v i n g  t o  l e a v e  h i s  

own s t a t e .  I n  Kulko, b o t h  N e w  York and  C a l i f o r n i a  p a r t i c i p a t e d  

i n  t h e  Uniform R e c i p r o c a l  Enforcement  of  S u p p o r t  A c t .  

T h e r e f o r e ,  a C a l i f o r n i a  r e s i d e n t  c l a i m i n g  s u p p o r t  f rom a N e w  

York r e s i d e n t  c o u l d  f i l e  a p e t i t i o n  i n  C a l i f o r n i a  and h a v e  t h e  

mer i t s  a d j u d i c a t e d  i n  N e w  Y o r k  w i t h o u t  e i t h e r  p a r t y  h a v i n g  t o  

leave h i s  o r  h e r  own s t a t e .  Whi le  t h e  F I G A  A c t  i s  o b v i o u s l y  

d i f f e r e n t  f rom t h e  u n i f o r m  ac t  i n v o l v e d  i n  Kulko, i t  

n e v e r t h e l e s s  p r o v i d e s  a s imilar  remedy t o  t h e  p l a i n t i f f s  and 

a v o i d s  t h e  n e c e s s i t y  of t h e i r  h a v i n g  t o  l e a v e  t h e  S t a t e  of 

F l o r i d a  t o  o b t a i n  a remedy f o r  t h e i r  damages.  

I n  Sou th  C a r o l i n a  I n s u r a n c e  G u a r a n t y  A s s o c i a t i o n  v .  

underwood, 527 So.2d 931  ( F l a .  5 t h  DCA 1 9 8 8 ) ,  t h e  F i f t h  

D i s t r i c t  d e t e r m i n e d  t h a t  a f o r e i g n  i n s u r a n c e  g u a r a n t y  

a s s o c i a t i o n  had i n s u f f i c i e n t  c o n t a c t s  w i t h  t h e  S t a t e  of F l o r i d a  

t o  s u b j e c t  i t  t o  - i n  personam j u r i s d i c t i o n  of t h e  c o u r t s  of t h i s  

s t a t e .  The f a c t s  i n  Underwood were a l m o s t  i d e n t i c a l  t o  t h o s e  

i n  t h e  i n s t a n t  case. T h e  p l a i n t i f f  i n  Underwood had o b t a i n e d  a 

judgment  a g a i n s t  a Sou th  C a r o l i n a  r e s i d e n t ,  L o u i s e  Goodwin, i n  

a n  a c t i o n  a r i s i n g  o u t  of a n  a u t o m o b i l e  a c c i d e n t  which o c c u r r e d  

i n  F l o r i d a .  Goodwin was i n s u r e d  by S t a n d a r d  F i r e  Insurance 
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Company of Alabama a t  t h e  time of t h e  a c c i d e n t .  S t a n d a r d  F i r e  

t he rea f t e r  became i n s o l v e n t ,  a n d  S o u t h  C a r o l i n a  I n s u r a n c e  

G u a r a n t y  A s s o c i a t i o n  ( S C I G A )  u n d e r t o o k  d e f e n s e  of S t a n d a r d  

F i r e ' s  i n s u r e d .  After e n t r y  of t h e  j u d g m e n t ,  p l a i n t i f f ' s  

c o u n s e l  s o u g h t  t o  proceed a g a i n s t  SCIGA o n  a l l e g a t i o n s  t h a t  t h e  

p l a i n t i f f  was a t h i r d  p a r t y  b e n e f i c i a r y  u n d e r  t h e  terms of t h e  

SCIGA A c t .  T h e  F i f t h  D i s t r i c t  h e l d  t h a t  S C I G A  had n o t  ' / 
c o n d u c t e d  a n y  a c t i v i t i e s  w i t h i n  t h e  S t a t e  of F l o r i d a  w h i c h  l, 

would  s u b j e c t  i t  t o  t h e  j u r i s d i c t i o n  of F l o r i d a  c o u r t s .  

\&%I 

The F i r s t  D i s t r i c t  i n  t h e  i n s t a n t  case a p p a r e n t l y  

i n t e r p r e t e d  underwood as  h o l d i n g  t h a t  F l o r i d a  d i d  n o t  h a v e  

j u r i s d i c t i o n  o v e r  S C I G A  b e c a u s e  t h e  i n s o l v e n t  i n s u r e r  i n  t h a t  

case had  n o t  c o n d u c t e d  a n y  a c t i v i t i e s  w i t h i n  F l o r i d a .  The a 
F i r s t  Dis t r ic t  s t a t e d  t h a t  t h e  Underwood c o u r t  c o n s i d e r e d  t h e  

c o n d u c t  of t h e  i n s o l v e n t  c a r r i e r  i n  n e g o t i a t i n g  t h e  c o n t r a c t  

a n d  i n q u i r e d  w h e t h e r  t h e  company,  r a t h e r  t h a n  t h e  g u a r a n t y  

a s s o c i a t i o n ,  had a v a i l e d  i t s e l f  of t h e  p r i v i l e g e  of c o n d u c t i n g  

b u s i n e s s  a c t i v i t i e s  i n  F l o r i d a .  S i n c e  G I I P  c o n c e d e d  t h a t  

A l l i e d  F i d e l i t y  was c o n d u c t i n g  b u s i n e s s  i n  F l o r i d a ,  t h e  F i r s t  

D i s t r i c t  c o n t e n d e d  t h a t  Underwood s u p p o r t e d  i t s  d e c i s i o n  t h a t  

G I I P  was s u b j e c t  t o  - i n  p e r s o n a m  j u r i s d i c t i o n  i n  t h i s  s t a t e  

b e c a u s e  p e r s o n a l  j u r i s d i c t i o n  c o u l d  be e s t a b l i s h e d  o v e r  A l l i e d  

u n d e r  S e c t i o n  4 8 . 1 9 3 ( 1 ) ( a ) ,  F l o r i d a  S t a t u t e s .  T h i s  a n a l y s i s  . 

bel ies  t h e  p o i n t  t h a t  t h e  F i f t h  D i s t r i c t  a c t u a l l y  c o n c l u d e d  @ 
t h a t  n e i t h e r  SCIGA n o r  S t a n d a r d  F i r e  a v a i l e d  i t se l f  of t h e  

1 
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p r i v i l e g e  of  c o n d u c t i n g  a c t i v i t i e s  i n  F l o r i d a .  527 so .2d  a t  

935.  

The F i f t h  Dis t r ic t ' s  c o n c l u s i o n  s u r e l y  d o e s  n o t  e s t a b l i s h  

t h a t  F l o r i d a  c o u l d  have  e x e r c i s e d  p e r s o n a l  j u r i s d i c t i o n  o v e r  

SCIGA if S t a n d a r d  F i r e  - had a v a i l e d  i t s e l f  of t h e  p r i v i l e g e  of 

c o n d u c t i n g  a c t i v i t i e s  w i t h i n  F l o r i d a .  Moreover ,  t h e  F i f t h  %,, 

1 
D i s t r i c t ' s  due  process a n a l y s i s  s u g g e s t e d  t h a t  t h e  r e s u l t  i n  , 

t h a t  case would have  been  t h e  same e v e n  i f  S t a n d a r d  F i r e  had j ; I { ,  

c o n d u c t e d  a c t i v i t i e s  i n  F l o r i d a  s u f f i c i e n t  t o  s a t i s f y  minimum 

, I 

\:/ 

d u e  

I d .  - 

* .- process r e q u i r e m e n t s a s  t o  i t :  

To s a t i s f y  t h e  minimum c o n t a c t s  t e s t ,  i t  is  n e c e s s a r y  
t h a t  t h e  d e f e n d a n t ' s  c o n d u c t  i n  c o n n e c t i o n  w i t h  a 
f o r e i g n  s t a t e  be s u c h  t h a t  t h e  d e f e n d a n t  s h o u l d  
r e a s o n a b l y  a n t i c i p a t e  b e i n g  h a l e d  i n t o  cour t  t h e r e .  

t h e  p r i v i l e g e  of c o n d u c t i n g  a c t i v i t i e s  w i t h i n  t h e  
f o r e i g n  s t a t e ,  t h e r e b y  i n v o k i n g  t h e  b e n e f i t s  and 
p r o t e c t i o n s  of t h e  laws of t h a t  s t a t e .  . . . " [ T l h e  
c o n s t i t u t i o n a l  t o u c h s t o n e "  of t h e  d e t e r m i n a t i o n  
whe the r  a n  exercise of p e r s o n a l  j u r i s d i c t i o n  comports 
w i t h  due  p r o c e s s  " r e m a i n s  whe the r  t h e  d e f e n d a n t  
p u r p o s e l y  e s t a b l i s h e d  'minimum c o n t a c t s '  i n  t h e  
f o r e i g n  s t a t e . "  

. . The d e f e n d a n t  m u s t  p u r p o s e l y  a v a i l  i t s e l f  of 

( C i t a t i o n s  o m i t t e d ;  e m p h a s i s  s u p p l i e d . )  The F i f t h  

D i s t r i c t  c l e a r l y  r e c o g n i z e d  t h e  n e c e s s i t y  t h a t  SCIGA i t s e l f  

m u s t  have  p u r p o s e f u l l y  a v a i l e d  i t s e l f  of  t h e  p r i v i l e g e  of 

c o n d u c t i n g  b u s i n e s s  i n  F l o r i d a  b e f o r e  it c o u l d  be  s u b j e c t e d  t o  

j u r i s d i c t i o n  of t h e  c o u r t s  of t h i s  s t a t e .  

C o n t r a r y  t o  t h e  F i r s t  D i s t r i c t ' s  d e t e r m i n a t i o n  t h a t  G I I P  

" s t o o d  i n  t h e  s h o e s "  of  A l l i e d  F i d e l i t y ,  o t h e r  F l o r i d a  c o u r t s  

have  h e l d  t h a t  a s t a t u t o r y  i n s u r a n c e  g u a r a n t y  a s s o c i a t i o n  is  
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n o t  a s u c c e s s o r  i n  a l l  r e g a r d s  t o  a n  i n s o l v e n t  i n s u r e r .  T h i s  

i ssue was a d d r e s s e d  by t h e  F i f t h  D i s t r i c t  i n  W i l l i a m s  v .  

F l o r i d a  I n s u r a n c e  G u a r a n t y  A s s o c i a t i o n ,  549 So.2d 253 ( F l a .  5 t h  

DCA 1 9 8 9 ) .  The  W i l l i a m s  C o u r t  h e l d  t h a t  F I G A  was n o t  l i a b l e  

f o r  t h e  a l l e g e d  n e g l i g e n c e  of a n  a g e n t  of t h e  i n s o l v e n t  i n s u r e r  

i n  f a i l i n g  t o  a d v i s e  t h e  i n s u r e d s  t h a t  t h e i r  a u t o m o b i l e  p o l i c y  

d i d  n o t  p r o v i d e  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  $3 The Wil l iams  c o u r t  n o t e d  t h a t  t h e  f u l l  gamut of  a d e f u n c t  I, 
9- 

i n s u r a n c e  company's l i a b i l i t i e s  was n o t  i n t e n d e d  t o  be  s h i f t e d  

o n t o  F I G A .  549 So.2d a t  254. F I G A ' s  l i a b i l i t y  was l i m i t e d  t o  

c o v e r e d  claims a s  d e f i n e d  i n  t h e  S t a t u t e .  _. I d .  A d d i t i o n a l l y ,  

F I G A  was n o t  r e s p o n s i b l e  f o r  p e n a l t i e s  and i n t e r e s t .  - I d .  

F i n d i n g  t h a t  t h e  l e g i s l a t u r e  l i m i t e d  b o t h  t h e  amount and t h e  

s u b s t a n c e  of c o v e r e d  claims s o  t h a t  t h e  claims p r e s e r v e d  f o r  

payment would b e  manageable  and n o t  b a n k r u p t  F I G A ' s  f u n d i n g  and 

payment mechanism, t h e  Will iams c o u r t  o b s e r v e d  t h a t  t h e  

l i m i t i n g  l a n g u a g e  would n o t  have  been  n e c e s s a r y  if F I G A  had 

been  i n t e n d e d  t o  be a s u c c e s s o r  i n  a l l  r e g a r d s  t o  a n  i n s o l v e n t  

i n s u r e r ' s  o b l i g a t i o n s  and l i a b i l i t i e s .  - I d .  -- See a l s o  O'Malley 

v .  F l o r i d a  I n s u r a n c e  Guaran ty  A s s o c i a t i o n ,  257 So.2d 9 ( F l a .  

1 9 7 1 )  ( F I G A  is  a s t a t u t o r y  c r ea tu re  d e s i g n e d  t o  p r o v i d e  a 

mechanism f o r  payment of c o v e r e d  claims under  c e r t a i n  c lasses  

of  i n s u r a n c e  p o l i c i e s )  ; Fernandez  v.  F l o r i d a  I n s u r a n c e  G u a r a n t y  

A s s o c i a t i o n ,  383 So.2d 974 ( F l a .  3d DCA 1980)  ( t h e  l e g i s l a t u r e  
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0 c a r e f u l l y  r e s t r i c t ed  FIGA'S  p o t e n t i a l  l i a b i l i t y  c o n c e r n i n g  i t s  

v i c a r i o u s  r e s p o n s i b i l i t y  f o r  t h e  ac t s  of  companies  it s u c c e e d s ) .  

G I I P ' s  s c o p e  of l i a b i l i t y  i s  s i m i l a r l y  l i m i t e d  by 

p r o v i s i o n s  of t h e  G e o r g i a  Code. I n  d e t e r m i n i n g  t h a t  t h e  Code 

made G I I P ,  i n  e f f e c t ,  t h e  " i n s u r e r , "  i n  t h i s  case, t h e  F i r s t  

D i s t r i c t  h a s  more b r o a d l y  i n t e r p r e t e d  t h e  G e o r g i a  Code t h a n  

F l o r i d a  c o u r t s  have  i n t e r p r e t e d  F l o r i d a  S t a t u t e s  p e r t a i n i n g  t o  

F I G A .  No d o u b t  r e c o g n i z i n g  t h e  e x p a n s i v e  consequences  

a t t e n d a n t  t o  i t s  d e c i s i o n  on a n  i s sue  as  s e n s i t i v e  a s  p e r s o n a l  

j u r i s d i c t i o n  o v e r  a s t a t u t o r y  e n t i t y  c r e a t e d  unde r  t h e  laws of 

a n o t h e r  s t a t e ,  t h e  F i r s t  D i s t r i c t  c e r t i f i e d  t h e  q u e s t i o n  t o  

t h i s  court  as b e i n g  one  of g r e a t  p u b l i c  i m p o r t a n c e .  

G I S P ' s  s t a t u t o r y  o b l i g a t i o n s  d o  n o t  e n v i s i o n  any p u r p o s e f u l  

a v a i l m e n t  by G I I P  of t h e  p r i v i l e g e  of  c o n d u c t i n g  a c t i v i t i e s  i n  

any  o t h e r  s t a t e .  A t  mos t ,  G I I P ' s  e x t r a t e r r i t o r i a l  o b l i g a t i o n s  

a r e  l i m i t e d  t o  d e f e n d i n g  a c t i o n s  b r o u g h t  i n  o t h e r  s t a t e s  

a g a i n s t  p e r s o n s  i n s u r e d  by i n s o l v e n t  c a r r i e r s .  G I I P ' s  

' s t a t u t o r y  o b l i g a t i o n s  t h e m s e l v e s  a r e  n o t  t r i g g e r e d  by any 

p u r p o s e f u l  a c t i v i t y  on t h e  p a r t  of  G I I P ,  b u t  by f o r t u i t o u s  

circumstances r e l a t i n g  t o  t h e  o c c u r r e n c e  of a n  accident  f o r  

w h i c h  a n  i n s o l v e n t  i n s u r a n c e  c a r r i e r  d o i n g  b u s i n e s s  i n  G e o r g i a  

p r o v i d e d  c o v e r a g e .  

G I I P  had no p r i v i t y  of  c o n t r a c t  w i t h  A l l i e d  o r  w i t h  

i n s u r e d s .  I t  d i d  n o t  t r a n s a c t  b u s i n e s s  w i t h i n  t h e  s t a t  
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Flor ida ,  nor d i d  i t  con t r ac t  t o  supply any goods or s e rv i ces  

w i t h i n  t h i s  s t a t e .  G I I P  has not subjected i t se l f  t o  the  

p ro tec t ion  of t h i s  s t a t e  f o r  the purposes of t r ansac t ing  

business ,  nor has i t  purposeful ly  ava i led  i t s e l f  of t h e  

p r i v i l e g e  of co nd u c  t i ng a c t i v i t i e s  w i t h i n  F lor ida .  

does not der ive  any economic bene f i t  from Flor ida  since a l l  of 

i t s  f u n d i n g  i s  from assessments aga ins t  insurance companies 

d o i n g  business i n  Georgia, w h i c h  assessments a r e  based on the  

amount of premiums w r i t t e n  i n  Georgia. I ts  a c t i v i t i e s  w i t h i n  
- / 

Flor ida  a r e  l imi t ed  t o  those r a r e  occasions when, a s  i n  t h i s  

case,  i t  i s  c a l l e d  upon t o  defend a claim aga ins t  a Georgia 

r e s iden t  when the  claim i s  made i n  F lo r ida .  I n  t h i s  case the  

Georgia insured was not l e g a l l y  respons ib le  f o r  any of 

P l a i n t i f f s '  damages. 

W i t h o u t  doubt, the F i r s t  D i s t r i c t ' s  opinion r a i s e s  a 

quest ion of g rea t  p u b l i c  importance. The opinion s u b j e c t s  a 

s t a t u t o r y  e n t i t y  c rea ted  under the laws of a s i s t e r  s t a t e  t o  

personal  j u r i s d i c t i o n  of the cour t s  i n  t h i s  s t a t e  when the re  i s  

no ind ica t ion  t h a t  t h a t  s t a t e  intended or expected i t s  guaranty 

a s soc ia t ion  t o  be c a l l e d  i n t o  court  i n  F lo r ida .  The F i r s t  

D i s t r i c t ' s  opinion s u b j e c t s  t h a t  s t a t u t o r y  c r e a t u r e  t o  

j u r i s d i c t i o n  of the  cour t s  of t h i s  s t a t e  without any ' 5  

requirement t h a t  minimum d u e  process requirements be met a s  
\ ' .  

i t .  The F i r s t  D i s t r i c t ' s  opinion i n  e f f e c t  holds t h a t  t h e  ' 

s t a t u t o r y  c r e a t u r e  of a s i s t e r  s t a t e  i s  n o t  e n t i t l e d  t o  the 
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0 same c o n s t i t u t i o n a l  gua ran t i e s  as  other  persons and 

organiza t ions .  The F i r s t  D i s t r i c t ' s  dec is ion  is  not supported 

by any c o n s t i t u t i o n a l ,  s t a t u t o r y ,  or j u d i c i a l  precedent.  

The c e r t i f i e d  quest ion should be answered i n  the  negat ive,  

t h e  dec is ion  of the F i r s t  D i s t r i c t  quashed, and the  order of 

the t r i a l  cour t  reversed.  
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CONCLUSION 

Because t h e r e  i s  no c o n s t i t u t i o n a l ,  s t a t u t o r y ,  or  j u d i c i a l  

p r e c e d e n t  s u p p o r t i n g  t h e  F i r s t  D i s t r i c t ' s  o p i n i o n  s u b j e c t i n g  

t h e  s t a t u t o r y  c rea ture  of a s i s t e r  s t a t e  t o  j u r i s d i c t i o n  of  t h e  

cour t s  of t h i s  s t a t e ,  and GIIP d i d  n o t  p u r p o s e f u l l y  a v a i l  

i t s e l f  of t h e  p r i v i l e g e  of c o n d u c t i n g  a c t i v i t i e s  i n  F l o r i d a ,  

t h e  c e r t i f i e d  q u e s t i o n  s h o u l d  b e  answered  i n  t h e  n e g a t i v e .  The 

d e c i s i o n  of  t h e  F i r s t  D i s t r i c t  s h o u l d  be quashed  and t h e  o r d e r  

of t h e  t r i a l  court  r e v e r s e d .  
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