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PRELIMINARY STATEMENT 

The P e t i t i o n e r ,  Georgia Insu re r s  Insolvency Pool,  s h a l l  be 

r e f e r r e d  t o  by proper name or  as  "GIIP." The Appellees,  Johnny 

L. Bentley, e t  a l . ,  w i l l  be r e fe r r ed  t o  by proper names or a s  

t h e  "Respondents." References t o  t h e  Answer Brief w i l l  be 

designated a s  ( A B .  - ) .  



ARGUMENT 

THE CONDUCT OF A N  INSOLVENT INSURER W H I C H  
HAD DONE BUSINESS I N  FLORIDA MAY NOT BE 
SHIFTED TO THE G E O R G I A  I N S U R E R S '  INSOLVENCY 
POOL AND DOES NOT SATISFY THE D U E  PROCESS 
REQUIREMENT THAT THE POOL HAVE M I N I M U M  
CONTACTS WITH THIS STATE S O  AS TO VEST 
JURISDICTION BY FLORIDA COURTS UNDER SECTION 
4 8 . 1 9 3 ,  FLORIDA STATUTES. 

The  r e s p o n d e n t s  c o n t e n d e d  i n  t h e i r  Answer Brief t h a t  d u e  

process i s  i r r e l e v a n t  when a F l o r i d a  cou r t  seeks t o  exercise i n  - 
personam j u r i s d i c t i o n  over a s t a t u t o r y  e n t i t y  c r e a t e d  u n d e r  t h e  

laws of a s i s t e r  s t a t e .  The r e s p o n d e n t s  a s s e r t e d  t h a t  t h e  

G e o r g i a  I n s u r e r s '  I n s o l v e n c y  P o o l ' s  r e l a t i o n s h i p  w i t h  t h e  

i n s o l v e n t  insurance  c a r r i e r ,  A l l i e d  F i d e l i t y  Insurance Company, 

was s u f f i c i e n t  t o  s a t i s f y  d u e  process requirements f o r  t h e  

exercise  of i n  personam j u r i s d i c t i o n  b y  t h e  c o u r t s  of t h i s  0 - 
s t a t e  ove r  G I I P .  The  r e s p o n d e n t s  a r g u e d  t h a t  i t  was no t  

necessary f o r  G I I P  t o  h a v e  had  m i n i m u m  c o n t a c t s  w i t h  t h e  S t a t e  

of F l o r i d a  s o  l o n g  as A l l i e d  F i d e l i t y  h a d  t h o s e  c o n t a c t s .  The  

r e s p o n d e n t s  p e r c e i v e d  t h a t  t h e  G e o r g i a  Code  c r e a t e d  a n  agency 

r e l a t i o n s h i p  b e t w e e n  G I I P  a n d  i t s  member i n su re r s  a n d  t h a t  t h a t  

r e l a t i o n s h i p  e n a b l e d  F l o r i d a  c o u r t s  t o  exercise personal  

j u r i s d i c t i o n  over G I I P .  T h e i r  arguments  were i n s u b s t a n t i a l  a n d  

u n s u p p o r t e d .  

The  r e s p o n d e n t s '  a r g u m e n t  f a i l e d  t o  recognize  t h a t  G I I P  was 

c r e a t e d  b y  t h e  Georgia General Assembly t o  p r o t e c t  Georgia 

r e s i d e n t s ,  w h e t h e r  t h e y  a r e  claimants,  i n s u r e d s ,  or  t h e  owners 
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of p r o p e r t y  s i t u a t e d  i n  G e o r g i a ,  f rom t h e  e f f e c t s  o f  i n s u r e r  0 
i n s o l v e n c i e s .  The G I I P  was n o t  c r e a t e d  t o  p r o v i d e  p r o t e c t i o n  

i n  cases w h e r e  none of t h e  i n t e r e s t e d  p a r t i e s  had any  t i e s  t o  

t h e  S t a t e  of G e o r g i a .  I t s  powers ,  d u t i e s ,  and o b l i g a t i o n s  a r e  

d e f i n e d  and l i m i t e d  by t h e  G e o r g i a  Code. 

Responden t s  a r g u e d  t h a t  G e o r g i a  c o d e  S e c t i o n  33-36-13 

p r o v i d e s  t h a t  e a c h  i n s u r e r  d o i n g  b u s i n e s s  i n  G e o r g i a  i s  deemed 

t o  have  a p p o i n t e d  t h e  G I I P  as  i t s  a g e n t  f o r  t h e  i n v e s t i g a t i o n ,  

a d j u s t m e n t ,  compromise,  and s e t t l e m e n t  of  c o v e r e d  claims. 

the 1 Responden t s  d o  n o t  e x p l a i n  how t h a t  a p p o i n t m e n t  s u b j e c t s  

G I I P  t o  t h e  j u r i s d i c t i o n  of  c o u r t s  i n  o t h e r  s t a t e s  s i m p l y  1 
b e c a u s e  t h e  i n s u r e r  a l s o  happened t o  have  done  b u s i n e s s  i n  \ 

@ t h o s e  o t h e r  s t a t e s .  P e r h a p s  t h e  most  g l a r i n g  o m i s s i o n  i n  / 

i (7 
i 

:') 
r e s p o n d e n t s '  a rgument  i s  t h e i r  f a i l u r e  t o  e x p l a i n  why a f o r e i g n  

c o u r t  s h o u l d  e x e r c i s e  j u r i s d i c t i o n  o v e r  t h e  G I I P  f o r  t h e  

p u r p o s e  of c o n s t r u i n g  p r o v i s i o n s  of t h e  G e o r g i a  Code and 

d e t e r m i n i n g  t h e  e x t e n t  of  t h e  G I I P ' s  s t a t u t o r y  l i a b i l i t i e s .  ,,, 

S u r e l y  s u c h  issues s h o u l d  be l e f t  t o  c o u r t s  i n  t h e  s t a t e  which 

e n a c t e d  t h e  l e g i s l a t i o n  by which t h e  G I I P  was c r e a t e d .  

The  r e s p o n d e n t s  c i t e d  I n t e r n a t i o n a l  Shoe Co. v .  Washington ,  

326 U . S .  310, 90  L .  Ed. 95 ,  56 S . C t .  1 5 4  (19451,  f o r  t h e  

p r o p o s i t i o n  t h a t  " w i t h  b u s i n e s s  e n t i t i e s ,  a c t i v i t i e s  s u f f i c i e n t  

t o  s a t i s f y  t h e  demands of d u e  p r o c e s s  m u s t  be  ca r r i ed  on by 

p e r s o n s  who a r e  a u t h o r i z e d  t o  ac t  f o r  t h e  e n t i t y . "  (AB.  1) 

R e s p o n d e n t s  a r g u e d  t h a t  t h e  r e q u i r e m e n t s  of  I n t e r n a t i o n a l  Shoe 

were met i n  t h e  i n s t a n t  case. T h a t  a rgument  i s  f a l l a c i o u s .  0 
-2- 



T h e  i s sue  i n  I n t e r n a t i o n a l  Shoe was w h e t h e r  a Delaware 

c o r p o r a t i o n  had by i t s  a c t i v i t i e s  i n  t h e  S t a t e  of Washington 

r e n d e r e d  i t s e l f  s u b j e c t  t o  p r o c e e d i n g s  i n  t h e  c o u r t s  of t h a t  

s t a t e  t o  r e c o v e r  unpa id  c o n t r i b u t i o n s  t o  t h e  s t a t e  unemployment 

compensa t ion  f u n d .  I n  i t s  a n a l y s i s ,  t h e  U n i t e d  S t a t e s  Supreme 

C o u r t  o b s e r v e d  t h a t ,  s i n c e  a c o r p o r a t i o n  was a l e g a l  f i c t i o n ,  

i ts  " p r e s e n c e "  w i t h i n  a s t a t e  c o u l d  o n l y  be m a n i f e s t e d  by  

a c t i v i t i e s  of p e r s o n s  who were a u t h o r i z e d  t o  a c t  f o r  i t .  326 

U . S .  a t  3 1 6 .  The q u a l i t y  a n d  n a t u r e  of t h o s e  a c t i v i t i e s  m u s t  

be examined i n  r e l a t i o n  t o  t h e  f a i r  and  o r d e r l y  a d m i n i s t r a t i o n  

of t h e  laws w h i c h  i t  was t h e  p u r p o s e  of t h e  due  p r o c e s s  clause 

t o  insure  t o  d e t e r m i n e  i f  t h e  exercise  of p e r s o n a l  j u r i s d i c t i o n  

by t h e  f o r e i g n  s t a t e  was j u s t i f i e d .  3 2 6  U . S .  a t  3 1 9 .  

R e s p o n d e n t s  o f f e r e d  no l o g i c a l  e x p l a n a t i o n  of  how t h e 1  
i (0 

q u a l i t y  and  n a t u r e  of A l l i e d  F i d e l i t y ' s  a c t i v i t i e s  i n  F l o r i d a  
i 

would s e r v e  t h e  f a i r  and  o r d e r l y  a d m i n i s t r a t i o n  of law so  a s  t o  

j u s t i f y  t h e  exercise of p e r s o n a l  j u r i s d i c t i o n  by a F l o r i d a  

c o u r t  o v e r  t h e  G I I P .  Responden t s  s i m p l y  c o n c l u d e d  t h a t  t h e  

r e q u i r e m e n t s  of I n t e r n a t i o n a l  Shoe were s a t i s f i e d  because 

G e o r g i a  c o d e  S e c t i o n  33-36-13  pHovides t h a t  a l l  p r o p e r t y  and 

c a s u a l t y  p o l i c i e s  i s s u e d  i n  G e o r g i a  a r e  deemed t o  p r o v i d e  t h a t  

t h e  G I I P  is  t h e  i n s u r e r ' s  a p p o i n t e d  a g e n t  " w i t h  r e s p e c t  t o  

i n v e s t i g a t i o n ,  a d j u s t m e n t ,  compromise,  and sett lement of 

c o v e r e d  c la ims."  ( A B .  2 )  R e s p o n d e n t s  d i d  n o t  s u g g e s t  how 

a c t i v i t i e s  i n  F l o r i d a  by A l l i e d  a s  t h e  p r i n c i p a l  c o u l d  p o s s i b l y  e 
-3-  



s a t i s f y  due process requirements f o r  the exe rc i se  of 

j u r i s d i c t i o n  over the G I I P  a s  i t s  purported agent .  Respondents 

ignored t h e  cont ra ry  dec is ion  i n  Kennedy v .  Reed, 5 3 3  So.2d 

1 2 0 0  ( F l a .  2d DCA 1988), c i t e d  i n  P e t i t i o n e r ' s  I n i t i a l  Br i e f .  

I n  Kennedy, the Second D i s t r i c t  squarely held t h a t  j u r i s d i c t i o n  

over a p r i n c i p a l  does not confer j u r i s d i c t i o n  over i t s  agent .  - 
Kennedy and the o ther  cases c i t e d  a t  pages 1 1 - 1 2  of the 

I n i t i a l  Brief  e s t ab l i shed  t h a t  due process  requirements m u s t  be 1 / i  
met a s  t o  each p a r t i c u l a r  e n t i t y  over w h i c h  a cour t  seeks t o  I\. 

ll 

exe rc i se  _. i n  personam j u r i s d i c t i o n .  The respondents suggest -3 k E  

t h a t  those cases  s h o u l d  be disregarded.  Because the G I I P  i s  a'$ 

s t a t u t o r y  c r e a t u r e ,  the respondents a s se r t ed  t h a t  i t  does not 

enjoy the same due process r i g h t s  a s  o ther  e n t i t i e s .  The 

i 

c-4 

I 

respondents ignored the p o t e n t i a l  i n t r u s i o n  i n t o  concepts of i 

sovereignty and comity w h i c h  would occur by t h e  ind iscr imina te  I 
exe rc i se  of personal j u r i s d i c t i o n  over e n t i t i e s  c rea ted  by the  

laws of our s i s t e r  s t a t e s .  

I 

Assert ing t h a t  common law concepts of d u e  process  have 

l i t t l e  or  no relevance i n  t h i s  case,  the respondents urged t h i s  

Court t o  look t o  the s t a t u t e s  w h i c h  c rea ted  the G I I P  t o  

determine whether a member i n s u r e r ' s  business t r ansac t ions  

w i t h i n  F lor ida  were s u f f i c i e n t  t o  sub jec t  the G I I P  t o  i n  

personam j u r i s d i c t i o n  i n  t h i s  s t a t e .  Under respondents '  

expansive i n t e r p r e t a t i o n  of the Georgia code, the G I I P  is  

purportedly the " s t a t u t o r y  guarantor or insurer  of i t s  member 

- 

- 
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i n s u r e r s '  con t r ac t s . "  Even i f  t h i s  reading were c o r r e c t ,  w h i c h   ti:^) 
J 

the  G I I P  vehemently denies ,  i t  would not sub jec t  the G I I P  to/ 

personal  j u r i s d i c t i o n  i n  t h i s  s t a t e .  

Nowhere i n  the Georgia Code i s  it  suggested t h a t  the G I I P  

is a guarantor or insurer  of i t s  member i n s u r e r s '  con t r ac t s .  

To  the cont ra ry ,  the G I I P  was c rea ted  t o  provide a remedy only 

f o r  "covered claims" when property and casua l ty  i n s u r e r s  become 

inso lven t .  Georgia Code Sect ion 33-36-2. To  accomplish t h a t  

purpose, the G I I P  i s  authorized t o  conduct s p e c i f i c  

a c t i v i t i e s :  t o  i n v e s t i g a t e ,  ad j u s t ,  compromise, s e t t l e ,  and 

pay covered claims; t o  i n v e s t i g a t e ,  handle, and deny 

non-covered claims; and t o  manage and inves t  funds administered 

@ by t h e  pool. Georgia code S e c t i o n  33-36-2. 

"Covered claims" do not include a l l  con t r ac tua l  ob l iga t ions  

of inso lvent  i n su re r s  and do n o t  necessa r i ly  involve every 

claim a r i s i n g  o u t  of a property or casua l ty  pol icy  issued by 

in su re r s  authorized t o  d o  business i n  Georgia. For a claim t o  

be a "covered claim," the re  m u s t  be a d d i t i o n a l  t i e s  t o  the 

S t a t e  of Georgia. E i ther  the claimant or the insured m u s t  have 

been a Georgia r e s i d e n t ,  or the claim m u s t  r e l a t e  t o  property 

permanently s i t u a t e d  i n  Georgia. Georgia Code Sect ion 

inso lvent  33-36-3. Moreover, c e r t a i n  ob l iga t ions  of the 

in su re r  a r e  s p e c i f i c a l l y  excluded as "covered claims."  

"Covered claims" do not include claims of ess than 

$25 .OO. Georgia code Sect ion 33-36-3(2)(C).  Claims i n  excess 

0 
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- - of t h e  a p p l i c a b l e  p o l i c y  l i m i t s  or  $100 ,000 .00 ,  w h i c h e v e r  is  

less ,  a r e  n o t  " c o v e r e d  c la ims."  Georgia c o d e  S e c t i o n  

3 3 - 3 6 - 3 ( 2 ) ( D ) ( E ) .  R C o v e r e d  c la ims" d o  n o t  i n c l u d e  a n y  

o b l i g a t i o n s  t o  p e r s o n s  or e n t i t i e s  h a v i n g  a n e t  w o r t h  g rea te r  

t h a n  $3 m i l l i o n  a t  t h e  time of t h e  i n s u r e d  e v e n t .  Georgia Code 

S e c t i o n  3 3 - 3 6 - 3 ( 2 ) ( F ) .  C l a i m s  a n d  j u d g m e n t s  f o r  p u n i t i v e  

damages  a n d  a t t o r n e y ' s  f e e s  a n d  c e r t a i n  worker ' s  c o m p e n s a t i o n  

b e n e f i t s  a r e  n o t  " c o v e r e d  c la ims."  Georgia c o d e  S e c t i o n  

3 3 - 3 6 - 3 ( 2 ) ( G ) ( H ) .  

C l e a r l y ,  t h e  G I I P  d o e s  n o t  assume a l l  t h e  c o n t r a c t u a l  

o b l i g a t i o n s  of i n s o l v e n t  i n s u r e r s  who h a v e  d o n e  b u s i n e s s  i n  

Georgia. Even  when t h o s e  i n s u r e r s  p r o v i d e d  c o v e r a g e  f o r  

i n s u r e d s  o r  c l a i m a n t s  who r e s i d e d  i n  Georgia o r  f o r  p r o p e r t y  

t h a t  was p e r m a n e n t l y  s i t u a t e d  i n  G e o r g i a ,  a claim may n o t  be a 

" c o v e r e d  claim" f o r  w h i c h  G I I P  may b e  l i a b l e .  The r e s p o n d e n t s  

n e v e r t h e l e s s  urge t h i s  c o u r t  t o  a p p r o v e  t h e  exercise of 

j u r i s d i c t i o n  o v e r  t h e  G I I P  i n  t h i s  case a r i s i n g  o u t  o f  a n  

a c c i d e n t  wh ich  o c c u r r e d  i n  F l o r i d a  i n v o l v i n g  o n l y  F l o r i d a  

r e s i d e n t s  i n  w h i c h  t h e  Georgia i n s u r e d  was n o t  i n  a n y  way 

r e s p o n s i b l e  f o r  t h e  a c c i d e n t .  

rq - 

"-, i. -../ 
Even  i f  t h e  G I I P  was a g u a r a n t o r  of A l l i e d ' s  c o n t r a c t u a l  

o b l i g a t i o n s ,  t h a t  r e l a t i o n s h i p  wou ld  n o t  b e  s u f f i c i e n t  f o r  

F l o r i d a  c o u r t s  t o  exercise i n  p e r s o n a m  j u r i s d i c t i o n  over t h e  

G I I P  i n  t h i s  case. A s i m i l a r  i s s u e  was a d d r e s s e d  i n  Edwards  v .  

- G e o s o u r c e ,  I n c .  4 7 3  So .2d  36  ( F l a .  1st DCA 1 9 8 5 ) .  I n  t h a t  case 

ll@ 

./ - 

1 
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T e x a s  r e s i d e n t s  s i g n e d  p r o m i s s o r y  n o t e s  a s  g u a r a n t o r s  of a n  a 
o b l i g a t i o n  of a F l o r i d a  c o r p o r a t i o n .  One of t h e  g u a r a n t o r s  was 

a l s o  a s t o c k h o l d e r  of t h e  F l o r i d a  c o r p o r a t i o n .  T h e  F i r s t  

D i s t r i c t  d e t e r m i n e d  t h a t  these ac t s  d i d  n o t  c o n s t i t u t e  

f ' )  c *' 

s u f f i c i e n t  minimum c o n t a c t s  w i t h  t h e  S t a t e  of F l o r i d a  t o  g i v e  (;+ 
t h e  T e x a s  d e f e n d a n t s  r e a s o n a b l e  n o t i c e  t h a t  t h e y  m i g h t  be h a l e d  

i n t o  c o u r t  i n  F l o r i d a  a n d  t o  meet t h e  I n t e r n a t i o n a l  Shoe d u e  , 
process t e s t .  

s 

The F i r s t  D i s t r i c t  fo l lowed  Edwards i n  Renda  v .  Peop le ' s  

Federa l  S a v i n g s  & Loan ASSOC. ,  538 So.2d 8 6 0  ( F l a .  1st D C A ) ,  

- r e v .  d e n i e d ,  542  So.2d 1334 ( F l a .  1 9 8 9 ) .  The  c o m p l a i n t  i n  t h a t  

case a l l e g e d  t h a t  t h e  n o n - r e s i d e n t  d e f e n d a n t s  agreed i n  Georgia  

0 t o  g u a r a n t e e  paymen t  of a l o a n  t o  a Georgia l i m i t e d  p a r t n e r s h i p  

from a T e n n e s s e e  f i n a n c i a l  i n s t i t u t i o n .  T h e  l o a n  was secured 

by a mortgage o n  r ea l  p r o p e r t y  owned by  t h e  p a r t n e r s h i p  i n  

F l o r i d a .  The p a r t n e r s h i p  d e f a u l t e d  o n  t h e  l o a n ,  a n d  t h e  bank  

s u e d  t o  fo rec lose  t h e  mortgage and  t o  e n f o r c e  t h e  g u a r a n t y  

a g r e e m e n t s .  T h e  t r i a l  c o u r t  d e n i e d  m o t i o n s  t o  d i s m i s s ,  f i n d i n g  

each of t h e  n o n - r e s i d e n t  d e f e n d a n t s  t o  be s u b j e c t  t o  l o n g  arm 

j u r i s d i c t i o n  b y  v i r t u e  of h a v i n g  e n g a g e d  i n  a b u s i n e s s  or  

b u s i n e s s  v e n t u r e  i n  F l o r i d a  a n d  b e c a u s e  t h e  a c t i o n  arose from 

t h e  l i m i t e d  p a r t n e r s h i p ' s  o w n e r s h i p  a n d  

F l o r i d a  . 
use of p r o p e r t y  i n  

H o l d i n g  t h a t  t h e  c o m p l a i n t  f a i l e d  ,o a l l e g e  s u f f i c i e n t  

u l t i m a t e  f a c t s  t o  e s t a b l i s h  a n y  b a s i s  f o r  l o n g  arm 

j u r i s d i c t i o n ,  t h e  F i r s t  D i s t r i c t  r e v e r s e d  j u d g m e n t s  a g a i n s t  t h e  0 
-7- 



n o n - r e s i d e n t  d e f e n d a n t s .  The  a l l e g a t i o n s  of t h e  c o m p l a i n t  d i d  0 
n o t  e s t a b l i s h  t h a t  t h e  d e f e n d a n t s  e n g a g e d  i n  a b u s i n e s s  v e n t u r e  

i n  F l o r i d a ,  s i n c e  t h e  g u a r a n t y  a g r e e m e n t s  d i d  n o t  r e q u i r e  t h e  

p e r f o r m a n c e  of a n y  a c t s  w i t h i n  t h e  S t a t e  of F l o r i d a .  5 3 8  So .2d  

863-64 .  A d d i t i o n a l l y ,  t h e  a l l e g a t i o n s  d i d  n o t  c o n n e c t  t h e  

n o n - r e s i d e n t  d e f e n d a n t s '  a l l e g e d  b r e a c h  of t h e  g u a r a n t y  

a g r e e m e n t s  t o  t h e  p a r t n e r s h i p ' s  o w n e r s h i p  a n d  u s e  of p rope r ty  

i n  F l o r i d a .  I d .  a t  8 6 3 .  - 
The i n s t a n t  case i s  s i m i l a r l y  d e v o i d  of a n y  f a c t s  w h i c h  

w o u l d  c o n n e c t  a c t i v i t i e s  of e i t h e r  t h e  G I I P  o r  A l l i e d  t o  t h e  

p e r t i n e n t  i s s u e s  i n  t h i s  case. The  G I I P ' s  d e f e n s e  of J. D .  Ray 

i n  t h e  u n d e r l y i n g  a c t i o n  was n o t  a n  ac t  b y  t h e  G I I P  c r e a t i n g  

@ t h e  minimum c o n t a c t  n e c e s s a r y  t o  s u p p o r t  j u r i s d i c t i o n  i n  

See s o u t h  C a r o l i n a  I n s u r a n c e  G u a r a n t y  A s s n .  v .  F l o r i d a .  

u n d e r w o o d ,  5 2 7  S o . 2 d  9 3 1 ,  9 3 5  ( F l a .  5 t h  DCA 1 9 8 8 ) .  A l l i e d ' s  

p o l i c y  d i d  n o t  r e q u i r e  t h e  p e r f o r m a n c e  i n  F l o r i d a  of a n y  ac t s  

.F 

- 

w h i c h  a r e  r e l e v a n t  t o  t h e  i s s u e s  h e r e i n .  

The  r e s p o n d e n t s  s o u g h t  t o  e s t a b l i s h  t h t  t h e  G I I P  i s  s u b j e c t  

t o  j u r i s d i c t i o n  i n  F l o r i d a  b y  r e f e r e n c e  t o  A l l i e d ' s  a c t i v i t i e s  

w h i c h  l a c k e d  a n y  c o n n e c t i o n  w h a t s o e v e r  t o  t h e  i s s u e s  i n  t h e  

i n s t a n t  case.  The  r e s p o n d e n t s  a r g u e d  t h a t  t h e  G I I P ' s  

a m e n a b i l i t y  t o  j u r i s d i c t i o n  was c o e x t e n s i v e  w i t h  t h a t  of i t s  

member i n s u r e r s  b e c a u s e  i t  is  o n l y  t h e  m e m b e r s '  a b i l i t y  t o  

c o n t r a c t  t h a t  g i v e s  r i s e  t o  t h e  G I I P ' s  s t a t u t o r y  o b l i g a t i o n s .  

T h e r e f o r e ,  t h e  r e s p o n d e n t s  c o n c l u d e d  t h a t  member i n s u r e r s  were 

a 
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"authorized t o  a c t  f o r "  the G I I P  so  a s  t o  s a t i s f y  the m i n i m u m  e 
con tac t s  requirement of I n t e r n a t i o n a l  Shoe. 

Respondents' argument i s  not only absurd, because the G I I P  

is n o t  authorized t o  con t r ac t  f o r  insurance,  b u t  a l s o  ignores  

the r e a l  i s sue  i n  t h i s  case .  Despite respondents '  a s s e r t i o n  

t h a t  they a r e  "seeking only t o  enforce t h e  con t r ac tua l  

provis ions of the A l l i e d  F i d e l i t y  pol icy" ( A B .  4 ) ,  they a r e  not 

seeking a j u d i c i a l  cons t ruc t ion  of A l l i e d ' s  insurance pol icy .  

The purpose of respondents '  a c t i o n  aga ins t  the G I I P  is t o  

determine the ex ten t  of i t s  s t a t u t o r y  ob l iga t ion  t o  pay 

"covered claims" a s  def ined i n  the Georgia Code. To t h e  ex ten t  

t he re  i s  any c o n f l i c t  between the  two, the con t r ac tua l  

provis ions of t h e  po l icy  m u s t  give way t o  the provis ions  of the 

code r e l a t i n g  t o  covered claims.  A l l i e d ' s  a c t i v i t y  r e l a t e d  t o  

issuance of t h e  po l icy  has no connection whatsoever w i t h  

- 

0 

I 

cons t ruc t ion  of the Georgia Code provis ions r e l a t i n g  t o  .I 

"covered claims." 

T h e  respondents misconstrued the purpose f o r  w h i c h  the G I I P  

r e l i e d  on Williams v .  F lor ida  Insurance Guaranty Associat ion,  

- I n c . ,  5 4 9  So.2d 253 ( F l a .  5 t h  DCA 1 9 8 9 ) .  That case was not 

c i t e d  f o r  the  propos i t ion  argued by respondents. Williams h e l d  

t h a t  F I G A ' s  l i a b i l i t y  was l imi t ed  t o  covered claims a s  defined 

by s t a t u t e  and t h a t  i t  was not a successor i n  a l l  regards  t o  an 

inso lvent  i n s u r e r ' s  ob l iga t ions  and l i a b i l i t i e s .  That same 

r a t i o n a l e  should apply t o  the G I I P  a s  F I G A ' s  counterpar t  i n  

0 Georgia. 

-9- 



The r e s p o n d e n t s '  r e f e r e n c e s  t o  O 'Mal ley  v .  F l o r i d a  

I n s u r a n c e  G u a r a n t y  A s s o c i a t i o n ,  257 So.2d 9 ( F l a .  1 9 7 1 ) ,  and 

Fe rnandez  v .  F l o r i d a  I n s u r a n c e  G u a r a n t y  A s s o c i a t i o n ,  383 So.2d 

974 ( F l a .  3d DCA 1 9 8 0 ) ,  r e v .  d e n i e d ,  389 So.2d 1109 ( F l a .  

1 9 8 0 ) ,  a r e  s i m i l a r l y  i n a p p r o p r i a t e .  Those cases d o  n o t  

- 

d e m o n s t r a t e  t h a t  " c o v e r e d  claims" a r i s e  o u t  of and a re  

s p e c i f i c a l l y  l i m i t e d  by t h e  c o n t r a c t  of i n s u r a n c e  i s s u e d  by t h e  

i n s o l v e n t  i n s u r e r ,  a s  t h e  r e s p o n d e n t s  c o n t e n d e d  on page  f i v e  of 

t h e i r  b r i e f .  O 'Mal ley  and Fe rnandez  h o l d  t h a t  F I G A ,  t h e  G I I P ' s  

c o u n t e r p a r t  i n  F l o r i d a ,  i s  d e s i g n e d  s o l e l y  t o  serve a s  a 

mechanism f o r  p a y i n g  " c o v e r e d  claims" as d e f i n e d  by s t a t u t e ,  

and t h a t  t h e  F l o r i d a  L e g i s l a t u r e  was c a r e f u l  t o  r e s t r i c t  F I G A ' s  

l i a b i l i t y  a s  t o  b o t h  i t s  v i c a r i o u s  r e s p o n s i b i l i t y  f o r  t h e  a c t s  

of companies  i t  s u c c e e d s  as well  as i t s  own a l l e g e d l y  w r o n g f u l  

a c t i v i t i e s .  "Covered claims" a r e  n o t  l i m i t e d  by t h e  c o n t r a c t ' !  

of i n s u r a n c e  i s s u e d  by t h e  i n s o l v e n t  c a r r i e r  b u t  by s t a t u t e .  

0 

I g n o r i n g  t h e s e  d e c i s i o n s  and t h e  v i r t u a l l y  i d e n t i c a l  

p r o v i s i o n s  of t h e  G e o r g i a  Code and F l o r i d a  S t a t u t e s  p e r t a i n i n g  

t o  G I I P  and F I G A ,  t h e  r e s p o n d e n t s  a t t e m p t e d  t o  c o n v e r t  t h e  

i s sue  i n  t h i s  case f rom one  of s t a t u t o r y  c o n s t r u c t i o n  t o  one of  

c o v e r a g e  u n d e r  A l l i e d ' s  p o l i c y .  Coverage  u n d e r  t h e  p o l i c y  i s  

n o t  a t  i s sue  i n  t h i s  case.  R e s p o n d e n t s '  i l l u s o r y  a r g u m e n t s  a r e  

n o t h i n g  more t h a n  o b v i o u s  a t tempts  t o  c l o u d  t h e  r e a l  issues i n  

t h i s  case. 
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I n  t h e i r  e f f o r t s  t o  muddy the i s sue ,  the respondents 

I Code Sect ion 33-36-3. 

contended t h a t  the Georgia Code does n o t  place any geographical 

l i m i t s  on the G I I P ' s  ob l iga t ions  or l i a b i l i t i e s  w i t h  respec t  t o  

"covered claims." T h i s  a s s e r t i o n  i s  b l a t a n t l y  untrue.  By 

d e f i n i t i o n ,  a "covered claim" m u s t  involve a pol icy  i s s u e d  by 

an insurance company authorized t o  do business  i n  Georgia and 

m u s t  a l s o  involve an insured or a claimant who r e s i d e s  i n  

Georgia or property permanently s i t u a t e d  i n  Georgia. Georgia 

Respondents' emphasis on the i n s u r e r ' s  doing business  i n  

Georgia and i n  F lor ida  a s  the ope ra t ive  f a c t  f o r  j u r i s d i c t i o n a l  

purposes i s  t o t a l l y  misplaced. Obviously, i f  a fo re ign  in su re r  

doing business i n  both Georgia and Flor ida  issued a pol icy  t o  

an insured i n  F lor ida  and the insured was t h e r e a f t e r  involved 

i n  an accident  w i t h  a Flor ida r e s iden t  i n  F lo r ida ,  no "covered 

claim" would a r i s e  f o r  which the G I I P  would be l i a b l e  upon t h e  

i n s u r e r ' s  insolvency. The G I I P ' s  l i a b i l i t y  i s  not coextensive 

w i t h  t h a t  of i t s  member in su re r s  simply because those companies 

do business i n  Georgia a s  well  a s  i n  other  s t a t e s ,  and it  is  

n o t  proper t o  look t o  the i n s u r e r s '  con tac t s  w i t h  o ther  s t a t e s  

t o  determine whether those o ther  s t a t e s  may properly exe rc i se  

j u r i s d i c t i o n  over G I I P .  

Respondents attempted t o  d i s t i n g u i s h  South Carolina 

Insurance Guaranty Association v .  Underwood, 527  So.2d 931  

( F l a .  5 t h  DCA 1988), on grounds t h a t  t h e  insurer  i n  underwood a 
-11- 



d i d  n o t  do a 
case. Ad 

b u s i n e s s  i n  F l o r i d a ,  a s  d i d  A l l i e d  i n  t h e  i n s t a n t  

i t i o n a l l y ,  r e s p o n d e n t s  argued t h e  i n s u r e d  i n  

Underwood was n o t  e n g a g e d  i n  t h e  t r u c k i n g  b u s i n e s s ,  a s  was J. 

D .  /Ray Company i n  t h e  i n s t a n t  case. However ,  n e i t h e r  of t hose  

f a c t s  were r e l e v a n t  t o  t h e  i s s u e  o f  whe the r  t h e  i n s u r a n c e  

g u a r a n t y  a s s o c i a t i o n  p u r p o s e f u l l y  a v a i l e d  i t s e l f  of t h e  

p r i v i l e g e  of c o n d u c t i n g  a c t i v i t i e s  i n  F l o r i d a .  

A c k n o w l e d g i n g  t h e  d u e  process r e q u i r e m e n t  t h a t  a d e f e n d a n t  

m u s t  h a v e  "pu rpose fu l ly  d i r e c t e d "  i t s  a c t i v i t i e s  a t  t h e  f o r e i g n  

s t a t e ,  t h e  r e s p o n d e n t s  d i d  n o t  name a s i n g l e  a c t  w h i c h  G I I P  

p u r p o s e f u l l y  d i r e c t e d  i n  t h e  S t a t e  of F l o r i d a .  

r e s p o n d e n t s  a r g u e d  t h a t  d u e  process r e q u i r e m e n t s  

e x e r c i s e  of p e r s o n a l  j u r i s d i c t i o n  over G I I P  were s a t  

I n s t e a d  

f o r  t h e  

sf i e d  by 

t h e  F l o r i d a - r e l a t e d  a c t i v i t i e s  of A l l i e d  a n d / o r  J .  D .  Ray 

Company. However ,  t h e  G I I P  d i d  n o t  p a r t i c i p a t e  i n  a n y  way 
,?j) 

w h a t s o e v e r  i n  i s s u i n g  t h e  A l l i e d  p o l i c y ,  n o r  d i d  i t  i n  a n y  way + \  
1 1  

c o n t r o l  or d i r e c t  t h e  a c t i v i t i e s  of J. D .  Ray Company. 

T h i s  c o u r t  i n  Meyer v .  A u t o  C l u b  I n s u r a n c e  A s s o c i a t i o n , ,  

4 9 2  So .2d  1314 ( F l a .  1 9 8 6 ) ,  w h i c h  was r e l i ed  upon by  t h e  F i f t h  

D i s t r i c t  i n  unde rwood ,  h e l d  t h a t  a n  i n s u r e d ' s  u n i l a t e r a l  a c t s  

which  would  s u b j e c t  h im t o  j u r i s d i c t i o n  i n  F l o r i d a  c o u l d  n o t  

p r o v i d e  t h e  r e q u i s i t e  minimum c o n t a c t s  m a n d a t e d  by  t h e  

f o u r t e e n t h  amendment t o  s u b j e c t  h i s  i n s u r a n c e  company t o  

j u r i s d i c t i o n  i n  F l o r i d a .  T h u s ,  a s s u m i n g  J .  D .  Ray Company was 

s u b j e c t  t o  - i n  p e r s o n a m  j u r i s d i c t i o n  i n  F l o r i d a ,  i t s  u n i l a t e r a l  
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c o n t a c t s  w i t h  t h i s  e 
F l o r i d a  c o u r t s  t o  h 

much less G I I P .  

s t a t e  would n o t  h a v e  been  s u f f i c i e n t  f o r  

v e  e x e r c i s e d  j u r i s d i c t i o n  e v e n  o v e r  A l l i e d ,  

As a r g u e d  i n  t h e  I n i t i a l  B r i e f ,  minimum c o n t a c t s  t o  s a t i s f y  

d u e  process m u s t  be met a s  t o  e a c h  d e f e n d a n t  o v e r  which c o u r t s  

i n  t h e  forum s t a t e  e x e r c i s e  t h e i r  j u r i s d i c t i o n .  I n  t h e  i n s t a n t  

case, w h i l e  bo th  J .  D .  Ray Company and A l l i e d  may have  had t h e  

requis i te  minimum c o n t a c t s ,  t h o s e  c o n t a c t s  do n o t  t r a n s l a t e  

i n t o  a c t i v i t i e s  which c a n  form t h e  b a s i s  f o r  t h e  exercise of 

p e r s o n a l  j u r i s d i c t i o n  o v e r  t h e  G I I P .  The G I I P  i t s e l f  had no 

c o n t a c t s  w i t h  F l o r i d a  t o  s a t i s f y  d u e  process r e q u i r e m e n t s .  

G I I P ' s  s t a t u t o r y  o b l i g a t i o n s  d o  n o t  e n v i s i o n  any  purposefu l  

a v a i l m e n t  by G I I P  of t h e  p r i v i l e g e  of c o n d u c t i n g  a c t i v i t i e s  i n  

a n y  o t h e r  s t a t e ,  i n c l u d i n g  F l o r i d a .  G I I P ' s  s t a t u t o r y  

o b l i g a t i o n s  a r e  n o t  t r i g g e r e d  by any  p u r p o s e f u l  a c t i v i t y  o n  t h e  

p a r t  of G I I P ,  b u t  by f o r t u i t o u s  c i r c u m s t a n c e s  r e l a t i n g  t o  t h e  

o c c u r r e n c e  of a n  a c c i d e n t  and t h e  i n s o l v e n c y  of i n s u r a n c e  

c a r r i e r s  d o i n g  b u s i n e s s  i n  G e o r g i a .  By l o o k i n g  t o  A l l i e d ' s  

c o n t a c t s ,  b o t h  t h e  r e s p o n d e n t s  and t h e  F i r s t  D i s t r i c t  i m p l i e d l y  

conceded  t h a t  t h e  G I I P  h a d  no c o n t a c t s  of i t s  own on w h i c h  

j u r i s d i c t i o n  cou ld  be based .  

T h e  F i r s t  D i s t r i c t ' s  o p i n i o n  s u b j e c t s  a s t a t u t o r y  e n t i t y  

' c r e a t e d  unde r  t h e  laws of a s i s t e r  s t a t e  t o  p e r s o n a l  

j u r i s d i c t i o n  of t h e  c o u r t s  i n  t h i s  s t a t e  when t h e r e  i s  no 

i n d i c a t i o n  t h a t  G e o r g i a  i n t e n d e d  or  e x p e c t e d  i t s  i n s o l v e n c y  

0 
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pool t o  be ca l led  i n t o  c o u r t  i n  F l o r i d a .  T h e  o p i n i o n  sub jec t s  a 
t h e  G I I P  t o  j u r i s d i c t i o n  of t h e  c o u r t s  of t h i s  s t a t e  w i t h o u t  

a n y  g u a r a n t i e s  of d u e  process. 

T h i s  case i n v o l v e s  a q u e s t i o n  of g r e a t  p u b l i c  i m p o r t a n c e .  

The F i r s t  D i s t r i c t ' s  c e r t i f i e d  q u e s t i o n  s h o u l d  be a n s w e r e d  i n  

t h e  n e g a t i v e ,  i t s  d e c i s i o n  q u a s h e d ,  a n d  t h e  order of t h e  t r i a l  

c o u r t  r e v e r s e d .  
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CONCLUSION 

B e c a u s e  t h e r e  i s  no  c o n s t i t u t i o n a l ,  s t a t u t o r y ,  or  j u d i c i a l  

p r e c e d e n t  s u p p o r t i n g  t h e  F i r s t  D i s t r i c t ' s  o p i n i o n  s u b j e c t i n g  

t h e  s t a t u t o r y  c r e a t u r e  of a s i s t e r  s t a t e  t o  j u r i s d i c t i o n  of t h e  

c o u r t s  of t h i s  s t a t e ,  a n d  G I I P  d i d  n o t  pu rpose fu l ly  a v a i l  

i t s e l f  of t h e  p r i v i l e g e  of c o n d u c t i n g  a c t i v i t i e s  i n  F l o r i d a ,  

t h e  c e r t i f i e d  q u e s t i o n  s h o u l d  b e  a n s w e r e d  i n  t h e  n e g a t i v e .  T h e  

d e c i s i o n  of t h e  F i r s t  D i s t r i c t  s h o u l d  b e  q u a s h e d  a n d  t h e  o r d e r  

of t h e  t r i a l  c o u r t  r e v e r s e d .  
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