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STATEMENT OF THE CASE AND THE FACTS 

In the early morning hour8 of June 17, 1986, Mollie Ewinga waa atabbad 

to death in her Tampa home, 

Mm. Ewinge' roommate, Becky Collinm, had recently been living with and 

was engaged to marry the defendant, Nr. Tim Hudoon. Their relationship broke 

down over Mr, Hudeon'm addiction to crack cocaine (PC-R. 145-151). Me. 

Colline obaerved that cocaine made Mr. Hudson, normally a courteoue man 

towardm her, hoetile and quick to anger (R. 260). The victim knew M f .  Hudson 

through Me. Colline, and he had often been a guest in her home (PC-R. 914). 

There were no indications of animoeity between them, but the victim apparently 

knew of threate which resulted in Ma. Collins spending the night elsewhere 

(PC-R. 246-252). 

On the evening of t h e  murder Mr. Hudeon umed cocaine with his courrinm, 

Anthony and Gerald Bembow, who were ale0 heavy drug umerfs. 

wae a mhort walk from the victim's home (PC-R. 354). After leaving their 

residence, he went to the victim'e home. Upon hie entering the house, the 

victim recognized and confronted Mr. Hudaon. She apparently began screaming 

at him to leave,,and Mr. Hudson atabbed her four timea in an attempt to quiet 

her. Hudaon v. Staw, 538 So. 2d 829 (Fla. 1989). The victim died within two 

minutaa and was likely unconscioue as quickly as 20 seconds after the f i r n t  

wound (R. 290-96, 308). Mr. Hudson placed her body in the trunk of her car, 

then drove to purchaee and use more crack cocaine (R. 349-50; PC-R. 215). He 

later dieposed of the body and the car. 

Their reaidence 

Mr. Hudson waa arrested the next day. On June 18 and 19, 1986, he 

gradually confessed hin full involvement with the murder to police, having 

waived any opportunity to speak to counsel fir& (R. 646-701). On the 19th he 

wae induced to confeee through interrogation known am the "Christian burial 

technique" which thim court disapproved. Budeon, 538 So. 2d at 830. Mr. 

Hudson wae crying, eick to h i s  stomach, and visibly upiaet when he lead police 

to the body (R. 349). 
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b On June 25, 1986, Nr. Hudson waa indicted for f i re t  degree murder, armed 

burglary, and grand theft (R. 769-770). The public defender waa appointed to 

repreeent him on June 27, 1986, (R. 777). Am discovery unfolded the etate 

liuted both Anthony and Gerald Bembow am proeeetion witneeaes. 

had been repreesntad by the public defender in the recent past (R. 4-8) .  

B a e d  on thim conflict trial counsel filed a Motion to Withdraw alleging that 

they wcre otherwiae placed in a poeition of violating the Rules of 

Profeemional Conduct for attorneys (R. 796). The motion wan heard and denied 

three days before trial (R. 635-640). Thta Bembow'a testimony wag not 

inveotigited by trial counsel and nei ther  wae called to the stand becauuo of 

the conflict. The trial was set to begin on January 26, 1987, but counsel did 

not arrange for a mental h e a l t h  evaluation to begin u n t i l  January 8, 1987, and 

failed to provide their psychologist with any significant background material 

on M r .  Hudeon (PC-R. 229-230, 239 and 246). The circuit court found counsd'm 

performance deficient in t h i s  regard and held that the jury wae precluded from 

heaxing mitigation aB a result. 

Gerald Bembow 

Becky Collins, a key state witness and Mr. Hudaon's former fiancee with 

whom he had recently lived, was not deponed by trial counael until January 12, 

1987, two weeks before trial (PC-R. 905-923). In that depoeition Me. Collin8 

diecueaed Mr. Hudson's increasing crack addiction and escalating violent 

behavior under the influence of crack (PC-R. 911-914). Trial counsel failed 

to utilize this information in any way. Again thia warn found to be deficient 

performance. 

A 0  the trial date approached Hr. Hudeon became increaaingly anxiou8 

about h i 0  attorney's lack of preparation and about a conflict of intereet 

ariaing out of the public defender'e representing Gerald Bembow. 

8 ,  1986, he executed a pro se motion for reappointment of counsel (R. 794). 

On the day o f  trial, January 26, 1987, he finally insieted that he be heard by 

the trial court: 

On December 

THE COURT: All r ight .  Mr. Hudeon, go ahead. 

THE DEFENDANT: I would like to e tata a verbal ineffective 
aesiatance of counsel, X fqel my D r e a m t  attcrrn ev hasn't takeq 

2 



a 
m u a h  time to investiaata mv case DXOD erlv. 
a a r d v  u e m  i n t  h& e aae. I fr el more 

THE COURT! What do you baee your otatement on, sir? 

THE DEFENDANT: I don't feel Mr. Stone i8 capable enough of 

THE COURT: You say, well, in your otatement you said you 

p ue to the 

e i 8  needed to arepare a good dafenee for me, air. 

handling my trial. 

don't feel like he had spent the t h e  invemtigating your case 
properly. 

THE DEFENDANT: True enough. But -- 
THE COURT: All right, a i r .  I am aeking YOU, what do you 

base that on? You must have eome fact6 that you base that m *  mtatemant an. 

THE DEFENDANT: Well, two weeke ago he came by and talked to 
me, aay he ia going to Bend an investigator out t o  inveetigate, 
you know, more and more on thie caee. 

THE COURT: And? 
a THE DEFENDANT: And it wae never done. 

THE COURT: Anything else on which you baee your otatementm, 
a i r ?  

THE DEFENDANT: Yea, air. I have filed a motion December 5 
€or diemieeal of counsel. I haven't heard nothing on it, Your 
Honor. And I wanted to say aomething about dismieeal of counsel, 
last Friday. I noticed the Public Defender r eDreaented Bembo 
paainat me, I mean, rePrese&,ed Bembo in the past. An d the state 
wanta to use him aqainst me, and I wanted to know whv the motion 
for dismiasal of c o u n s e l  waa denied? 

(R. 5-6)(emphaeia added). The trial court diomiooed Mr. Hudeon'o concerna am 

thooe held by every defendant and refueed to either continue the t r i a l  or 

appoint another attorney (R. 7-8). 

At his trial Mr. Hudson's counsel told the jury during opening argument 

what the theory of defense was going to be: 

The evidence will show that Thothy Hudeon has mental 
problem.. Thothy Hudson muffere from paranoid echizophrenia. 
And he har €or some time. Thie doem not mean that Timothy Hudson 
i n  inaane. Timothy Hudson is  not ineane. 

What it does mean ia that Timothy Hudson ouffera from mental 
defect that cauaeo him to laee the ability t o  underetand and 
reaaon accurately. What it does mean i e  that Timothy Hudson has a 
leeeened capability €OK making rational choicer and directing hi8 
own behavior. What it mean8 is  that Timothv Hudaon lacked the 

eapacitv to form the mecific infant neceaaarv to be au- 
o f  first degree premeditated murder. 
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The evidence w i l l  ehow t h a t  Timothy Hudeon i e  g u i l t y  of 
mmcond-degree murder. 
killed Mollia Ewinga by an act imninent ly dangeroum to another ,  
w i n c i n g  a depraved mind r e g a r d l e m  of human l ife.  That,  l a d i e e  
and gentlemen, is eeeond-degree murder. 

To be a u i  l t v  of second-draree murder. one doea not have t o  
have t h o  ab i l i t v  t o  form a SD ecif ic  i n t e n t  t o  k i l l  Bomeone . 

The evidence w i l l  ahow t h a t  Timothy Hudeon 

Defense Opening Statement  (R. 236-237)(smphasia added). 

A t  t h e  conclueion of t h e  g u i l t  phase t r i a l  eounael fa i led  t o  i n s u r e  t h a t  

t h e  charge conference w a s  recorded (R. 431-432). There w a s  a d iscuae ion  on 

t h e  record about a j u r y  i n a t r u c t i o n  on voluntary  i n t o x i c a t i o n .  

MR. BENfTO: I w i l l  acquieacence t o  go t h a t  teet imony baaed 
on t h e  teet imony ( s i c )  of Doctor Berland ao f a r  a0 t h i e  man'o 
mental condi t ion .  I don' ma t o  a r  u 
i n t o x i c a t i o n  i n  t h i s  Particubax caee . 

I would b r i n g  t o  t h e  Court'm a t t e n t i o n  now t h a t  I Bee 
w i d  ence ureeented  e i t h e r  throuah the crosa-examination of t h e  
state 's  witnesfaea or  t h e  doc to r  t h a t  t h i e  man. T imothy  Hudson, w g a  
under the i n f luence  of any alcohol or druae at t h e  t i m e  he 

t h a t  i n  h i e  c loe ing  argument, I may have t o  mtand up, which I do 
not  l i k e  t o  do, and o b j e c t  i n  him c loa ing  argument t h a t  he is 
arguing  f a c t a  not i n  evidence. 

t t e d  t h i e  crim e and i f  Mr. Stone,  I be l i eve ,  w e r e  t o  a rgue  

THE COURT: Mr. Stone? 

MR. STONE: Judge, ff I had t h o  uqht t h a t  t h e  evidence waa 
t h a t  I could get an involuntarv  i n t o x i c a t i o n  i n a t r u c t i o n .  I 

would have had one o€ t hoae  Drovoaed. 

THE COURT: You a r e  not  going t o  be arguing  i n t o x i c a t i o n ?  

MR. STONE: I w i l l  no t ,  I will not  be a rguing  vo lun ta ry  
i n t o x i c a t i o n .  I don't know whether  i n  my c loe ing  argument I am 
not  going t o  make any r e fe rence  t o  t h e  fact he had a drug problem, 
bu t  it won't be, I won't be ray ing  t h a t  he waa too i n t o x i c a t e d  t o  
form the i n t e n t .  

MR. BENITO: T h a t  i e  f i n e .  

(R. 438-439)(emphaeim added). 

The j u r y  wae i n a t r u c t e d  on l e e s e r  included offensee which do no t  r e q u i r e  

epecific i n t e n t  (R. 473-481) ae  w e l l  am: 

j u o t i f y  t h e  commission of a crime. But euch impairment may e x i s t  
t o  euch an e x t e n t  t h a t  an i n d i v i d u a l  i e  incapable  of forming an  
i n t e n t  t o  commit a crime, thereby  render ing  such person  incapab le  
of committing a crime of which apecific intent ia an  e a e e n t i a l  
element.  
t h e  burden i e  upon t h e  State t o  e e t a b l i e h  beyond a reaeonable  
doubt t h a t  t h e  defendant waa able t o  form and e n t e r t a i n  t h e  
i n t e n t ,  which is an e s s e n t i a l  element of t h e  crime. 

Impairment of the mental f a c u l t i e e  doee no t  excuae or  

When t h e  evidence t ende  t o  e s t a b l i s h  much an impairment, 
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Impairment a€ the mental facultiem which does not go to the 
extend of making a person incapable of forming the intent, which 
i m  an smmential rlement of a crime, doea not reduce the gravity of 
the offrnee. 

(R. 482) .  

Thr trial wae brief and Mr. Hudson was convicted as charged. On 

February 6 ,  1987, Mr. Hudson was eentenced to death (R. 725-732). 

On direct appal this court affirmed the convictions. Of the guilt 

phase claim8 thie court commented only on tha denial of a defense motion to 

suppreee. The opinion expreasly disapproved of the "chrietian burial 

technique" of interrogation as "a blatantly coercive and deceptive ploy" and 

"police overreaching or coercive police conduct," but found the confession 
a 

atill voluntary. Hudson, 538 So. 2d at 830. 

Am to the impomition of the death penalty this court divided 4-3 on a 

proportionality review, The majority opinion auggeeted Hr. Hudson'm nituation 

wae "arguably a cloer call," Budson, 538 So. 2d at 832. A dieernt 

diatinguiahrd Mr. Hudsan'a eituation from that of the woret offendera deemed 

worthy of the death penalty: 

BARKETT, Justice, concurring in part and dissenting in part. 

I concur as to guilt and diesent am to sentencing. In hie 
sentencing order, the trial judge made the following findinge: 

The facts of the  case, as produced by the evidence, 
indicate that the defendant, TIMOTHY CURTIS HUDSON, was 
apparently surprised by the victim during the defandant'e 
burglarizing of the home owned by the victim and ehared with 
the defendant's ex-girlfriend .... 
The extenaive testing done by Dr. Berland on the defendant, 
together w i t h  the circumatanceB of the surprise of the 
defendant during the burglary when confronted by the victim, 
convinces the Court that at the time o€ the killing and €or 
at leaet a ahort period thereafter, the defendant was 
unable, to a certain extent, to conform his conduct to the 
requirements of law.... 

In light of our prior case law, I cannot conclude that the death 
pamalty ie proportionate under these €acte. 
6eminal came of State v. Dixon, 283 So.2d 1, 7 (Fla.1973), the 
death penalty i s  reserved "to only the most aggravated and 
unmitigated of moat serioue crimes." In light of the trial 
judge'e explicit findings, I conclude that the murder in this case 
ia not within the category of crimes described in Dixon. 

KOGAN, J., concurs. 

.... 

As warn stated in the 
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Budma, 530 80. 26  at 032-33. 

Thm Unitad Statem Supreme Court later denied certiorari. Hudoon v. 

Florida, 110 8. Ct. 212 (1989). 

On September 7, 1990, Governor Martinez accelerated Rule 3.850 by 

aigning a dmrth warrant eight month8 early (PC-R. 474). Poet conviction 

counsel wan given until October 19, 1990, to file pleadings, the extenaion of 

t b e  in recognition of the extraordinary load placed on the office ae a reeult  

of multiple death warranta, many triggering the provisions of Rule 3.851. The 

pleading0 l a id  out eight claims: (I) a conflict of interest based on the 

public defender's preeentation of both Mr. Hudaon and Gerald Bembow; (11) 

ineffectivr aesistanco of counsel baaed on a failure to develop evidance in 

support of an involuntary intoxication defense; (111) ineffective amaimtance 

of counml during penalty phase; (IV) ineffective aseietance of counsel 

through a failure to develop a cornpetant mental health evaluation; (V) 

ineffective aaaietance of couneel through a failure to ineure a fair and 

impartial jury; (VI) the trial court'B failure to find and consider mitigation 

presented at trial; (VII) improper burden shifting by the penalty phase jury 

inatructiono; and (VIII) t h e  u8e o f  unconatitutional automatic aggravating 

factor8 to arrive at the death sentence (PC-R. 493-594). The t r ia l  court 

atayed execution on October 24, 1990 (Pc-R. 599-600). The State f i l e d  a 

reeponae? (PC-R. 606-617). An evidentiary hearing waa set for  December 12-14, 

1990, on the firat four claime and any that related to ineffective asmistance 

o f  couneel. 

At the evidentiary hearing Mr. Hudson presented nine witnesaee in the 

following Order: t r i a l  co-counael John Conrad; Mr. Hudson's former fiancee 

Becky Callinmt h i 0  eieter Debra Hudson; trial co-counsel Raybun Stone: 

forenmie psychologist Dr. Bob Berland; Anthony and Gerald Bembow; hi@ father 

Daniel Hudmon; and psychiatrist Dr. Peter Macaluao. Dr. Berland and Daniel 

Hudeon had previously teetified ae defense witnaeeea, while M r .  Collin6 waa a 

proeecution witneee at trial. The State preoented no teetirnony at the poet 

conviction hearing 

6 



I) 

a ,  

Trial counsel  testified, among o t h e r  t h i n g s ,  t h a t  t hey  devised a defenae 

of diminimhmd c a p a c i t y  which aought to avoid a voluntary  i n t o x i c a t i o n  defense  

baBed on m u @  v. S t a t e ,  451 So.2d 817 (Fla. 1984), a voluntary  

i n t o x i c a t i o n  came (R. 246-237; PC-R. 200, 219, 220-223). They f u r t h e r  

t e a t i f i o d  t h a t  t h e y  coneidered G e r a l d  Bembow brothere to be "a harmful e t a t e  

witneea" (PC-R. 229-230). HoweverI t hey  never depoaed, i nvea t iga t ed ,  or took 

any atepm t o  determine what t h e  b r o t h e r s  knew about t h e  eaae  (PC-R. 230-232). 

Mr. Hudson'e former f i ancee ,  Me. Col l ine ,  t e s t i f i e d  t h a t  w i th  h i a  

growing c rack  a d d i c t i o n  he l o e t  i n t e r e e t  i n  work, began t o  e x h i b i t  mental 

problemo, became i r r a t i o n a l ,  phya ica l ly  v i o l e n t ,  and t h a t  him whole 

p e r e o n a l i t y  changed €or t h e  worae. 

t h ingo  by t h e  defenee a t  trial. 

aaked t o  t r m t i f y  a t  t r i a l ,  t e e t i f i e d  t o  Mr. Hudeon'e u s ing  crack with  them, 

h i e  growing need €or crack ,  and i t e  aevere,  long l a s t i n g  e f f e c t  on him. Both 

w e r e  w i th  Mr. Hudson t h e  n i g h t  of t h e  murder and obeerved t h e  eame thing. a t  

t h a t  time. Debra Hudson, h i e  e i s t e r ,  t e a t i f i e d  t o  he r  obeerving hi. growing 

c rack  u r e  i n  1986 when he became paranoid and v i o l e n t ,  lost a l l  i n t e r e e t  in 

c a r i n g  f o r  himaelf ,  and l e f t  "crack  cans" a t  t h e  reeidence t h e y  ehared. Mr. 

Hudeon had borrowed money from her t h e  day of t h e  murder to buy more crack.  

Me. Hudeon had a l a o  not  been called t o  t e e t i f y  at t h e  t r i a l ,  nor  had ehe eve r  

been con tac t ed  by h i a  defenee team. 

She had not  been asked t o  t e s t i f y  t o  t h r o e  

The Be-nbow b ro the re ,  n e i t h e r  of whom w e r e  

A defenae peychologis t  had been r e t a i n e d  for t r i a l  on January 6, 1987 

(PC-R. 201, 260-261) f o r  a t r i a l  t h a t  began on January 26 where what amounted 

t o  a vo lun ta ry  i n t o x i c a t i o n  defanae wae announced (R. 236-237). The 

paychologi8t ,  Dr. Bob Berland, t e a t i f i e d  a t  t h o  e v i d e n t i a r y  hea r ing  below t h a t  

he needed amre t i m e  t o  do an adequate eva lua t ion  (PC-R 260, 262): 

Q -  I e  t h r e e  weekm adequate  t i m e  i n  your opin ion  t o  pu t  
t o g a t h e r  a c a p i t a l  case and i n  t h i e  came, a g u i l t  phase defense  
and a pena l ty  phase defenee? 

* * *  

A. NO, t h a t  i e  i n e u f f i c i e n t .  Cuetomarily, I have needed 
t o  do t e s t i n g  and in t e rv i ew wi th  t h e  defendant .  I need t o  look 
through documents, I need t o  t r a c k  down and t a l k  t o  l a y  wi tneeara .  
Typ ica l ly  need t o  b r i e f  t h e  a t t o rney .  And t h a t ,  un fo r tuna te ly ,  
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taken a fair amount of time. 
ruffiem. 
conetrainta. 

And three weeke would normally not 
I wouldn't take a case normally under thoee kind of 

(PC-R. 261-262). Dr. Berland was not provided any background material8 on Mr. 

Hudson (PC-R 262-263, 272-273, 276-277). In particular, Dr. Berland warn not 

given materiala about Mr. Hudeon's aerioue cocaine addiction (PC-R 263). Had 

he been provided anything on this issue, he teatified that it would have 

' prompted hie wanting more because psychoactive drugs, particularly cocaine, 

tend to exacerbate psychotic systems (PC-R 266). At the evidentiary hearing 

Dr. Berland observed cocaine urae by a person with Mr. Hudson's other mental 

dimorder. resulta in "somebody who is going to be eeverely dieturbed and with 

relatively few controls over his behavior" (PC-R 283-284). Having been 

provided thie additional background material Dr. Berland concluded that Mr. 

Hudaon was "a lot more aeverely mentally disturbed than I had, at thr t h e  Of 

the offense, than I had underatood him to be" (PC-R 287). He aaw no evidence 

the defendant warn malingering (PC-R 298). 

The lamt of Mr. Hudson'a post-conviction witnesses wan Dr. Peter 

Macaluso, an expert in addiction medicine (PC-R. 400-402). In his examination 

and evaluation of Mr. Hudson he relied upon background materials and witness 

interviews eupplied by poat-conviction counsel but neglected by trial counsel. 

He told the trial court below of Mr. Hudaon'm Bevere cocaine intoxication and 

its e€fect on hi0 ability to form specific intent: 

Q. Mr. Hudson'8 diseaee of chemical dependency, how 
advanced was it by the time of the crime in this caae, which would 
have been June of 19861 

A. ' Mr. Hudson, by the time you mentioned was consuming 
rnamivm amount6 of cocaine along with other drugs, mainly 
marijuana and alcohol and often times heroin. H i e  cocaine 
addiction warn to such a extent where he would u3e what is termed 
am a slab per day, which ie about a hundred to two hundred hito of 
cocaine. This  ie advanced addiction to cocaine, producing toxic 
affects, toxic peychoais, if you would, meaning that the levele of 
cocaine was to such an extent where h i e  ability to perceive and 
interact with his environment were grossly impaired. H i s  ability 
to reason, to process information were groaely impaired. And 
these effecte would produce what we term a toxic peychotic atate. 
Cocaine peychosie. The prolonged effecte produced waa termed 
organic brain syndrome, inability to remember, to process 
information. 

Q. In layman's term, damage to the brain? 

8 



A. Brain damage. That'e, that'm correct. 

(PC-R. 410-411). a 
A f t o r  allowing f o r  transcription of poet-conviction testimony, p a t  

hearing mmoranda (PC-R. 636-735), and oral argument the trial court on 

July 23, 1991, denied guilt phaee relief, granted a new jury sentencing, but 

refueed to impoea a life sentence. 

Croee appeal8 tim0ly followed. 

m 

. 

* 

8-Y OF THE ARGUMENTS 

I. 

relevant information regarding the charged offenes. Mr. Hudson's trial 

couneel advised the trial court and Mr. Hudeon that couneel had previoumly 

repreeented Gerald Bembow and that counsel was burdened with a conflict. Mr. 

Hudeon did not waive the conflict, and in fact, aeked to have counsel removed. 

The trial court denied the request. The State then ChOBe not to preaent 

Gerald Eembow ae a witneae. However, defenee couneel, because o f  hi6 

conflict, never mpoke to Gerald Bembow and never learned what relevant 

information he poaaeeeed. Ae a reault, Mr. Hudaon wae denied conflict free 

repreeentation and deprived of the benefit of exculpatory evidence. 

trial mu& be ordered. 

11. Counael unteaaonably failed to invsatigate Mr. Hudean's drug ueage and 

how it could be used aa a defense at the guilt phaee of his t r i a l .  Ample 

evidence waa available and could have been uaed in an effort to convince the 

jury to convict of the leeeer offenme, eecond degree murder. A s  a result, Mr. 

Hudeon warn prejudiced by couneel's deficient performance. 

111. Trial couneel failed to obtain a timely and adequate mental health 

evaluation of Mr. Hudson. Had counael performed reaBOnably, mental  health 

teatimony eupporting a voluntary intoxication defense would have been 

available. This testimony would have reeultsd in a eecond degree murder 

conviction; at the very leaet confidence ie undermined in the reliability of 

the verdict in the abeence of the available expert opinion. Accordingly, a 

new trial muet be ordered. 

Gerald Bembow warn listed by the State ae a pereon with material and 

A new 

L 

a "  
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a 

a 

fV. 

d e f i c i e n t ,  and t h a t ,  a0 a r e a u l t ,  a wealth of m i t i g a t i n g  evidence wae not  

preeented  t o  t h e  j u r y  nor  i n  t h e  direct appeal  record.  The c i r c u i t  cou r t ,  

accordingly,  g ran ted  a new pena l ty  phaee proceeding. H o w e v e r ,  the c i r c u i t  

c o u r t  should have gone f u r t h e r  and eimply imposed a l i f e  aentence.  Thie i a  

becauee, had t h e  a d d i t i o n a l  m i t i g a t i n g  evidence been contained i n  t h e  record  

on direct appea l ,  t h i e  Court would have imposed a life eentence i n  t h e  courge 

of its p r o p o r t i o n a l i t y  review. Accordingly, t h i e  Court ahould order a l i f e  

sen tence  impoeed now. 

The c i r c u i t  c o u r t  r u l e d  t h a t  pena l ty  phaee couneel 'e  performance wae 

ARwBreNT I 

XR. HUDSON WAS DENIED HIS FIFTH, l X X T B ,  EIGHTH AND FOURTEENTH 
AIIEwI)MENT RIUHTS BECAUSE OF THE P m f C  DEFENDER'S OFFICE'S 
CONFLICT OF INTEREST. 

I n  eumary ,  t h e  problem w a s  t h a t  t h e  pub l i c  de fende r ' s  o f f i c e  

repreaented  Mr. Hudaon and i n  t h e  r ecen t  p a s t  had r ep resen ted  Gerald Bembow. 

N r .  Bembow warn merving a p r i aon  eentence a t  t h e  t i m e  of t h i s  trial. The State 

l is ted Mr. Bembow a0 a witnese and had him t r anapor t ed  back t o  Tampa f o r  

trial. T r i a l  counael  f i l e d  a motion t o  withdraw from Mr. Hudson'a case based 

an  t h i e  obvioue c o n f l i c t  between c l i e n t s .  I t  w a s  denied at a motion hear ing  

four days be fo re  t r i a l .  M r .  Hudeon refuged t o  waive t h e  c o n f l i c t  b u t  it wae 

repreeented  t o  t h e  c o u r t  t h a t  Mr. Bembow would waive hie rights as t o  the 

c o n f l i c t  . 
While t h i a  t r a n e p i r e d ,  t r i a l  counael had been p laced  an n o t i c e  t h a t  Mr. 

Bembow would be t h e  source  of important tes t imony both ae t o  vo lun ta ry  

i n t o x i c a t i o n  a t  t h e  g u i l t  phaee and m i t i g a t i o n  a t  t h e  p e n a l t y  phase. 

having been para lyzed  by t h e  c o n f l i c t  i s aue ,  t r i a l  counael  failed t o  

i n v e a t i g a t a  Mr. Bembow'm teet imony i n  t h a t  regard.  I n  f a c t ,  t hey  were 

circummpect i n  avoid ing  any con tac t  wi th  N r .  Bernbow, much to Mr. Hudson's 

detriment . 

However, 

Mr. Hudeon i e  e n t i t l e d  under t h e  s i x t h  and f o u r t e e n t h  amendmentcl t o  

l e g a l  r e p r e a e n t a t i o n  t h a t  Fa f r e e  of c o n f l i c t a  of i n t e r e e t .  Wood v. Georgia, 

450 U.S. 261, 270-271 (1981);  gurden v. Zant, 871 F.2d 956, 957 (11 th  Cir. 
a 

10 
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1989), and m i c h  v. s t m  , 542 So. 2d 980, 981 (Fla. 1989). T h i e  ia not 

possiblm where the public defender'e office riprerrents both Mr. Hudaon and 

potentially key government witnees. It makee no difference that the 

government witnemoes came had already plead out at the time of Mr. Hudson'a 

trial. &Qyn v. State, 17 F.L.W. S159, 160 (Fla. March 5, 1992). 

a 

a 

a In order for [Mr. Hudson] to prevail on thie claim, he mulrt 
damonatrate that [trial counsel] actively repreeentmd conflicting 
intareats and that an actual conflict of intereat adversely 
affected [trial couneel'e] performance. Cuvler v. Sullivan, 466 

5 t even oon v. Neweome, 174 F.2d 1558, 1562 (11th Cir.1985), e. 
denied, U . S .  106 S.Ct. 1476, 89 L.Ed.2d 731 (1986). "An 
actual cai;flict ~ & a  if counsel' a introduction of probative 
evidence or plausible arguments that would significantly benefit 
onr defendant would damage the defense of another defendant whom 
thm mame counmel is representing." Batv v. Balkcosg, 661 F.2d 391, 
395 (5th Cir.l981)(Unit B), cert;. denied, 456 U.S. 1011, 102 S.Ct. 
2307, 73 L.Ed.2d 1308 (1982). In order to show an actual 
conflict, [Mr. Hudeon] must demonstrate that [trial counsel] chose 
between poesible alternative coursea of action much ae eliciting 
OK failing to elicit evidence helpful to [Mr. Hudeon] but harmful 
to [Mr. Bembow]. gtsvensorl, 774 F.2d at 1562. 

U*S* 335, 350, 100 S.Ct. 1708, 1719, 64 L.Ed.2d 333 (1980); 

In the instant case, [Mr. Hudaon] clairne that [trial 
counsel] owed a continuing duty to [Mr. Bembow] which prevented 
vigoroue croee-examination without violating the attorney/client 
privilege. [Mr. Hudson] asearta that [trial counsel] w a s  forced 
to chooee between diecrediting hie former client through 
information learned in confidence, or foregoing vigorous croma- 
examination in an attempt to preserve [Mr .  Bembow'e] 
attorney/client privilege. I f  true, theee aesertione would 
auffice to demonstrate an actual conflict of interest. 

0 In addition to showing an actual conflict of interest, [Mr. 
Nudeon] must ale0 show that the conflict adversely affected hie 
lawyer'e repreeentation. In other wordrr, [Mr. Hudson] must show 
that another defense etrategy that could have been employed by 
another lawyer would have benefitted h i e  defense. StevensOq, 
774 F.2d at 1562; United States v. Mera, 701 F.2d 1321, 1328, 
1329-30 (11th Cir.1983), cert. denied, 464 U.S. 991, 104 S.Ct. 
482, 78 L.Ed.2d 679 (1983). a 

Porter v. Wainwriuht, 805 F.2d 930, 939-940 (11th Cir. 1986). 

Trial couneel was aware of the conflict. In the daya before trial they 

filed a notion to Withdraw And To Appoint Private Counael alleging "[tlhat 

repreeentation of the defendant, TIMOTHY CURTIS HUDSON under the circurnetances 

of thie caae would constitute a conflict of intereat and/or a violation of the 

Rules of Profesaional Conduct for attorneys" (R. 796). The motion warn heard 

on January 23, 1987: 
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a .  

[The Court:] Thia i n  is t h e  matter of t h e  S t a t e  of 

Firat motion i e  motion f o r  i nd iv idua l  v o i r  dire and 

Florida verauo Timothy C. Hudeon, Came 86-8613. 

sequemt ta t ion  of juroro .  You wish t o  add anything to your motion, 
air?  
I h a w  read a l l  t h e  motion. 

Don't repeat any of t h e  a l l e g a t i o n s  of your motion, because 

MR. STONE: No, Your Honor. 

THE COURT: D o  you have anything to add to it? 

MR. STONE: No, Your Honor. 

THE COURT: Reeponae from t h e  State?  

MR. BENITO: Judge, i f  I can a t o p  you t h e r e ,  I h a t e  t o  
Am you recall, w e  cont inued u n t i l  throw a monkey wrench i n  t h e r e .  

today fir. Stone 'a  motion for c o n f l i c t .  Ha t r i e d  t o  withdraw 
rometime l a a t  week because I waa going t o  c a l l  a wi tnes s  Gerald 
Bemboy, and he had previoualy  or h i e  o f f i c e  had p rev ious ly  
repreeented  Mr. Bembow. W e  pu t  it off to today  t o  806 what t h e  
e i t u a t i o n  ia. 
off, I t h i n k  w e  have t o  decide on t h a t  be fo re  w e  g e t  i n t o  t h e  
o t h e r  motions. 

If he i m  a t i l l  going t o  make t h e  motion t o  c o n f l i c t  

THE COURT: I agree. I had completely f o r g o t t e n  that. 

M r .  s t one?  

MR. STONE: Your Honor, t h e  p o e i t i o n  t h a t  we are i n  is 
t h a t  w e  have a problem if t h e  S ta te  chooeee t o  call Gerald Bembow. 
I b e l i e v e  it wae cont inued u n t i l  today f o r  t h e  State t o  decida 
whether t hey  were going t o  use  Gerald Bembow. 

you d i d n ' t  t h i n k  you w e r e  going t o  use  him a t  a l l ,  M r .  Beni to l  
THE COURT: Waen't t h e  S t a t e ' e  comment a t  t h a t  t h e  

MR. BENITO: That ie c o r r e c t ,  Judge. 

THE COURT: W e l l ,  what i e  t h e  State'e p o e i t i o n  now? 

MR. BENITO: I t h i n k  I can u s e  him now, Judqe. 

THE COURT: Okay. Now, Mr. Stone? 

MR. STONE: Judge, it'a our  p o e i t i o n  t h a t  there is a 
c o n f l i c t  t h a t  i a  covered by 4-147 of t h e  Rulea of Conduct of 
Lawyer., t h a t  being: A lawyer e h a l l  no t  r ep re sen t  a c l i e n t  if t h e  
lawyer ham exercised independent p ro feas iona l  judgment and 
r e p r e a e n t a t i o n  of t h a t  c l i e n t  may be l imi ted by t h e  lawyer's 
r e s p o n e i b i l i t i e e  t o  another  c l i e n t  or t o  a t h i r d  person o r  by t h o  
lawyer'm own i n t e r e e t  unleas:  

(1). 
not be adverse ly  a€€ected and, 

( 2 ) .  The c l i e n t  conaent6 a f t e r  coneu l t a t i on .  I would 
submit t h a t  t h a t  c l i e n t ,  Your Honorf would be Mr. Hudeon. I 
b e l i e v e  t h a t  t h i e  came does €it i n t o  t h a t  e i t u a t i o n .  And I have 
dimcuoord t h e  case wi th  Nr. Hudson and he doee not  consent  t o  my 
cont inued r e p r e s e n t a t i o n .  

Lawyer reaeonably belirveo r e p r e s e n t a t i o n  w i l l  
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* * *  

0 

THE COURT% What is t h e  S t a t e ' s  response to Mr. 

MR. BENITO: W e l l ,  I don ' t  B e e  where Mr. Stone ie 

Stone'. p o e t u r r  t h a t  he f indn  himaelf i n ?  

going t o  have under t h a t  s e c t i o n  he cited from t h e  code, a 
r e e p o n a i b i l i t y  t o  another  c l i e n t  a f t e r  I have confer red  wi th  M r .  
Bembow. Mr. Bembow w i l l  t e l l  t h e  Court under o a t h  t h a t  h e  w i l l  
waive any p r i o r  a t t o r n e y / c l i e n t  p r i v i l e g e  between himaelf and t h e  
Pub l i c  Defender 's Of f i ce ,  t h a t  he  i e  w i l l i n g  t o  a l l o w  the Pub l i c  
Defender t o  aek h i m  anything on t h e  witnaem a tand  t h a t  they want 
to aek him, t h a t  i n  h i e  conversa t ione  wi th  m e  he aaya he doem no t  
recall t a l k i n g  t o  t h e  Pub l i c  Defender about anyth ing  t h a t  would 
lead t o  any ernbarrasement t o  him if he d i d  t e e t i f y  i n  t h i s  
p a r t i c u l a r  came. 

And wi th  t h a t  I don ' t  B e e  why nr. s t o n e  c a n ' t  

MR. STONE: Your Honor, t h e  i s s u e  i e  mare t h a n  merelv 

e f f e c t i v e l y  crows-examine Mr. Bembow i f  he i a  called to t e s t i f y .  

an a t to r  nev-cl ien t Dsri v i l s a e  and a waiver: doesn ' t ,  a w a i v e r  of Mr. 
Bembow doee not  eo lve  t h e  m o b  l e m .  

THE COURT: T e l l  m e  what t h e  problem ie. 

MR. STONE: J am not a t  lib-v t; o discuea  a l l  t h e  ne W 
inewere end permutation8 of how t h i s  r u l e  a f f  ects t h e  s i t u a w  
find rnvself i n .  

approach t h e  bench wi th  t h e  c o u r t  reporter, without  t h e  S t a t e  
being here,  you a l l  s t e p  back a t  t h e  f i r s t  bench. 

me, wi th  only  m e  l i s t e n i n g .  

o f f e r  and a tand  on t h e  motion. 

THE COURT: I t e l l  you what you do. You come up here ,  

M r .  S tone,  you come up here;  pu t  it on t h e  record with  

MR. STONE: Your Honor, I would prefer to d e c l i n e  t h a t  

THE COURT: Your motion is  denied. then.  You w i l l  
cont inue  t o  r e p r e s e n t  him, sir. And X do accept  a waiver of t h e  
a t t o r n e y- c l i e n t  p r i v i l e g e  from t h e  witneee. How do you s p e l l  him 
name? 

Mt. BENITO: Gerald Bembow, B-e-m-b-o-w. I b r i n g  t o  
t h e  Cour t ' e  a t t e n t i o n  t h a t  dOeB n o t  mean I am going to use Mr. 
Bembow. 1 , h a v e  t h a t  op t ion  a t  t h i e  t i m e .  I have made Hr. s t o n e  
aware t h a t  W r .  Bembow ' s  b ro the r ,  Anthony Bembow, who w i l l  be 
a v a i l a b l e  any t h e  Mr. Stone wants to t a k e  t h e  d e p o s i t i o n  between 
now and t h e  t h e  w e  a t a r t  t h i e  t r i a l ,  ham t h e  same in format ion  
t h a t  Gerald Bembow hae. 

THE COURT: 

MR. BENITO: 

THE COURT: 
don' t  care what similar 
t o  have t h e  oppor tun i ty  

MR. BENITO: 

I f  you ca l l  Gerald Bembaw. 

Y e s ,  a i r .  

H e  i e  going t o  have t h e  opportunity, I 
information t h e  o t h e r  guy haa,  he i a  going 
t o  depoee him. 

Oh, I underatand that, sir. 
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THE COURT: All right. 

(R. 635-640)(emphaaie added). Trial eouneel never deposed, investigated, or 

took any mtepe to determine what either of the Bembow brothers know about the 

came (PC-R. 230-232). 

Mr, Hudeon continued to be in fear of thie dual repreemtation of 

himself and Gerald Bembow. The day him trial began Mr. Hudeon told the court: 

THE DEFENDANT: Yea, eir. I have filed a motion December 5 

And I wanted to say eomething about dismieeal of counsel, 
for diamiaeal of couneel. I haven't heard nothing on it, Your 
Honor. 
laat Friday. J noticed the Public Defender reweeented Bembo 
18 i cl ag ainet me , I mean , remeaented Bembo lei 'c 1 in the 13 as t . 
3nd the State wants to use him aaainst me, and I wanted to know 
why the motion for diemissal of cou nee1 wan denied? 

(R. 6)(emphaeia added). 

Gerald Bernbow testified at the December hearing as to hi0 willingneam and 

availability: 

Q. Shortly after Mr. Hudson wae arreeted for this Offenme, 
you got in some trouble; i8 that correct? 

0 

. 

F. 

A 

A. Yee. 

p. 

A. Crack cocaine eales and delivery. 

Q. You, in fact, were caught and you recall that you were 

And what was that i n  relation to, what were the charge02 

convicted of poseeeaion and delivery of crack cocaine? 

A. 

Q- 
' 861 

A. 

Q. 
A. 

Q* 

A. 

P- 

A. 

Q*  

Yea. 

18 that not correct? When wae that, do you recall, in 

I think June, June 21th, something like that. 

Sometime ehortly after thim incident? 

Right. 

And, in fact, you were sentenced; ie that correct? 

Yea. 

Where were you shipped of€ to? 

Apalachicola Institution. 

And as a matter of fact vou were later brouaht back here 
to TamDa in reference to Mr. Hudeon'ta Case, were YQU not? 

A. m. 
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9. Bnd at anv time either prior to baina brouaht back or 
nfter YOU were kouaht back did anyone r evreeent ina Mr . Hudeon 
0tte m D t  t o  t a l k  t 0 YOU or to ask YOU aueatione about what YOU eaw 
on the n iaht W M  i a a  Ewina was murder ed? 

A. No, sir. 

Q* You indicate in vour affidavit that eurDrised YOU. 

A. m. 
Q .  Whv is that? 

A. Becauee when the detective talked to me an d when t hev 
bruna me back. I fiaured that eomebodv would talk t o  me about j& 
YOU kno w. 1 didn ' t know. 

Q. No one ever attempted to talk to you then? 

A. NO. 

Q. Had Mr. Hudson's attorneye wanted to call you on the 
etand during thim trial in January of '87 and teetify to the 
thing8 you have teetified to here today, would you have done that? 

A. Yes. 

Q. No doubt in your mind? 

A. No doubt. 

(PC-R. 370-372)(emphaeis added). 

Trial co-counsel teBtifbd he was vaguely aware that M f .  Bembow might 

have aome teetimony aa to Mr. Hudeon'a drug uee: 

Q. okay. Other than Miem Colline, do you know if there was 
any other information that you can recall now that crack cocaine 
had been mentioned in connection with Mr. Hudeon? 

A. I have been told that, well -- 
Q. If you can remember. If you can't, nir, I mean, we 

realize it was four years ago. 

A. I remember that there was other evidence out there that 
he had and that he had not used crack cocaine ahortly before. 

Q. All right. 

A. The incident. 

Q. Do you recall who had the information that he had uaed 

A. The only name that comes to mind is Gerald Bembow but 

it ehortly before? 

the reason that I remember that, the reamon that name comes to 
mind, is, quite frankly, X read it in your motion. 

quoted in our motion prior to trial? 
Q. Okay. Do you recall eeeing that police report that wan 
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(PC-R. 212)(mphami8 added). He alao testified that there were no defenae 

contact. with Gerald Bembow: 

Q- I underatand, air. Did you talk to Gerald Bembow? 

A. I don't remember ever talkinu to Grra Id Bembow or seeinq 
in mv notee a n w  here where our inveetiaator had t alked to Gerald 
Bemkow . 

Q. Do you know why? 

A. It, I would have to, I would have to gueae. Gerald -- 
Q. Gueeeing doean't help Judge Lazzara, doesn't help me and 

it doeen't help Mr. Benito. 

A. I don't know. 

* * *  

Q. You know what Gerald Bembow would have aaid, Mr. Ston@? 

A. Do I know what he would have aaid? No, I don't kno W 

what he would have aaid. 

Q. D o  you always make tactical decisions before 

A. Do I alwavr make tsc tical decisions? No. I don't 

investigating what a witneae could say? 

alwave make tae tical decisiona. 

Q. But YOU did in this caag? 

A. If the mestion is, did I decide to not D U ~  Gerald 
Bembow on without peraonallv talking t o m ,  the answer is, ve0. I 
decided not to put Gerald Bembow on without first talking to him. 
I have no recollection o€ ever talking to him. 

* * *  
Q. Sir, let me aek it thie way: Who handled the penalty 

A. Mr. Conrad. John Conrad. 

phaee of Mr. Hudson's came? 

Q. You have testified that you choee not to uae Mr. 
ban bow'^ evidence at the guilt-innocence phaee. 
deferred to Mr. Conrad aa to a decision whether to use Mr. Bembow 
on the penalty phase of the trial? 

Would you have 

A. Ye.. 

Q. And just to c l a r i f y  it, I don't want to belabor the 
point, you decided not to talk to Mr. Bembow €or tactical reasonet 
io that my underatanding? 

A. J don't, I don't ever remember making a decieion not lx! 
talk with  him. Evidentlv, I didn't t a l k  with him. 

16 
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(PC-R. 230-232)(emphami~ added). 

On croa8 examination, trial co-couneel again spoke of the conflict and 

suggeeted hi8 concerns were not met by the State'e representation t o  the court 

that Mr. Bembow would waive hie righta: 

Q. And you made a motion for conflict baaed on Gerald 
Bembow, but irrn't it a fact that we resolved that: when Gerald 
Bembow, I announced Gerald Bembow wouldn't even testify? 

A. My concerne with Gerald Bembow revolved around my having 
to croee-examine him. 

Q. Right. And you recall, if you have read the transcript, 

A. That ie correct. 

the State did not uae Gerald Bembow? 

(PC-R. 24l)(emphaaia added). It ehould be pointed out that juet becauee the 

State did  not call Gerald Bembow doee not remove the problem of defenae being 

effectively paralyzed by hie remaining a potential proeecution witneea whom 

the defense would have t o  croas-examine until the laet minute. Gerald Bembow 

had been disclosed as a pereon who poer2leesed relevant information; yet, 

defenae counsel never talked to Gerald Bembow. 

Trial co-counael could not recall either defenae lawyer having made any 

effort to determine just what Mr. Bembow would have to say: 

Q. Okay. Do you recall any etafemente given to police by a 

A. Without benefit of the police report, I can't aay ye0 or 

Gerald Bembow, spelled B-E-M-B-O-W? 

no. 

Q. Do you know if you talked or Mr. Stone talked with Mr. 
Gerald Bembow? 

A. I don't believe we talked to Gerald Bembow. I think we 
interviewed Anthonv Bembow. 

(PC-R. 53-54)(emphasia added). He could not recall the circumetancee of t h i s  

critical omiooion (HR. 61-62). He was aware of the conflict between these two 

public defender clientat 

Q. Sir, do you know what chargea Hr. Bembow had been 
repreeented on by the PD's Office which caused the initial 
conflict? 

A. Which one? 

Q. The one that Mr. Stone raieed the conflict iseue on? Do 
you know what charges were involved in Nr. Bembow's case? 

17 



A. I think -- as I etated earlier, X think I was jumt 
trying to guemm, based on mv recollectio n that th ere wag a 
conflict with one of the B e j n b w  bro there. Which one I do not 
recall. And I do not recall which chargee would have been pending 
either a t  the t h e  or in the past that we would have repreeented 
which one of them on. 

I'm not Bure which one it WaB. 

(PC-R. 63)(emphaeia added). Trial co-counsel had no recollection a8 to 

whether they followed through on information diseloaed in a deposition that 

euggeeted Gerald Bembow would be an important witnema: 

Q. And what doee Me. Robereon indicate her underetanding ie 

A. 

o€ what Mr. Gerald Bembow doee? 

mold rock cocaine. 
According to thie ia ehe believed that Gera Id Bembow 

Q. All right. And after she atates that, what does Mr. 

A. Well -- 
Benito Bay? 

Q. On Page 14, I'm sorry, Line 2. 

A. Mr. Benito eavs, "Rav, you need to aet ahold of Gerald." 

Q. What doe@ Mr. Stone  aav? 

A. "m." 
Q. Do you know if Mr. Stone ever did that? 

A. I have no recollection or knowledge o f  whether he did or 
did not. 

(PC-R. 67-68)(emphasis added). 

Trial co-counsel apparently reaolved the conflict with Mr. Bembow by 

avoiding any contact with him, thua avoiding knowledge of the potentially 

valuable teetimony he could add to their quaei-voluntary intoxication defense. 

At the evidentiary hearing below lead trial couneel teatified that he could 

not recall any strategic or tactical reaeon for not determining what Gerald 

Bembow might have to may, but added "I coneidered Gerald Bembow a harmful 

state witneee" (PC-R. 229-230). He offered no explanation €or why he would 

not determine the testimony of "a harmful etate witness" in advance of trial. 

Trial counsel teatified that he undertook no independent inveetigation of Mr. 

Hudson's intoxication at the time of the offenee, including interviewing Mr. 
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Bembow (PC-R. 234) .  Thie i n  ep i te  of t h e  fact it wan t h e  foundat ion of h i s  

planned defenee.  Had Gerald Bembow t e e t i f i e d  a t  t r i a l ,  he would have otated: 

1986 w e r e  you i n  c o n t a c t  wi th  pir. Timothy Hudeon? 
Q. Let m e  d r a w  your a t t e n t i o n  to t h e  t i m e  pe r iod  of 1905, 

A. Yes. 

Q. And how o f t e n  would you eay t h a t  you 0 a w  Mr. Hudeon 
du r ing  t h a t  per iod?  

A. Very f r equen t ly ,  probably t h r e e ,  f o u r  t i m e s  a week. 

Q. During t h a t  time pe r iod  d i d  you e v e r  have t h e  

A. Yes. 

oppor tun i ty  t o  smoke c r ack  coca ine  wi th  M r .  Hudoon? 

Q. How o f t e n  would you eay t h a t  you smoked c r a c k  coca ine  
w i th  Mr. Hudaon? 

A. Maybe approximately t h r e e  t imea a week. 

Q .  Would it be t y p i c a l  for you t w o  t o  amoke c r a c k  cocainm 

A. Yea. 

every  t i m e  you got t o g e t h e r ?  

Q. During t h a t  pe r iod  of time you w e r e  s e l l i n g  crack 
cocaine; is t h a t  r i g h t ?  

A. Yea. 

Q. What kind of reaction did Mr, Hudson have t o  c r ack  

A. Very, very  paranoia .  I t  w a s ,  you know, i n  mv exrrerience 

cocaine? What w a r e  your obeerva t ione?  

u s i n s  t h e  drug, I never ~ e e n  anvone react t h e  way he did on it. 
And it was, he was a d i f f e r e n t  weraon. 

Q. How go? I n   YOU^ terma what can YOU t e l l  t h e  Judge a bout  
your  obeerva t ions?  

A. He w a s ,  l i k e ,  Daranoid and a f r a i d  of  h i s  sur roundinas  al; 
someone h u r t  ins him or  something l i k e  t h a t .  He j u s t  r e a c t e d  
t o t a l l y  d i f f e r e n t  from anvbodv I e v e r  seen us ing  t h e  druq. 

Q. Did you e v e r  Bee him g e t  argumentat ive o r  mad f o r  no 
reaeon wh i l e  under t h e  i n f l u e n c e  of c r ack  cocaine? 

A. Not really mad bu t  upee t  if you moved around o r  
something l i k e  t h a t .  He would like t h i n g e  t o  be q u i e t  and 
everybody e t i l l .  

Q. So he would react t o  movement? 

A. Right.  

Q. To sound? 

A. Right .  
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Q. Bow would he r e a c t ?  

A. JUmD V ou. Scared, paranof a, real  ba4. 

Q. Ia  it aafe, you have meen o t h e r  people UBB c r ack  
coca ina?  

e 

A. Yee. 

Q*  Ja it eafe to Bay that;  everyone reacts to c rack  cocaine? 

A. Right .  B u t  h i a  w a g ,  h i c ,  t h e  w a y  he cha naed warn lib 

Your behavior  chansee t o  Borne ex- 7 

no th ina  I e v e r  eaw be fo re ,  YOU knowI i n  my sxgari ence  i n  smokim 
PraCk. A nd I. you kno WL it waa verv ,  very  paranoia .  Fr iah ten inq .  

Q. How many d i f f e r e n t  people, approximately,  would you eay 
you have smoked c r ack  coca ine  wi th?  

A. I c a n ' t  g i v e  a number. P len ty .  

Q. Qui t e  a few? 

A. Yes. 

Q. You no t i ced  a profound d i f f e r e n c e ,  though, i n  t h e  way 
Hr. Hudeon reacted? 

A. Y e s .  

Q. From vour obse rva t ions  how bad wae N r .  Hudron'e era& 
problem dur ing  the time frame o f  June 19861 

A. I t h i n k  it w a B  a o r t  of bad. H e  w-, he amoked it D r e t t v  - bad. 

you no t?  
Q. I n  f a c t ,  you w e r e  in te rv iewed by a De tec t ive  Black, w e r e  

A. Yee. 

Q. An a matter of  f a c t ,  you t o l d  De tec t ive  Black t h a t  Mr. 
Hudson had a bad coca ine ,  c r ack  coca ine  problem? 

A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Yea. 

D o  you recall  t h e  n i g h t  t h a t  M i m e r  Ewing w a n  k i l l e d ?  

Ye8 - 
Did you nee Mr. Hudson an t h a t  day? 

Yea. 

You recall  when you f i r e t  s a w  Mr. Hudson t h a t  day? 

Yes. I t  w a s  dusk. Dumk dark. 

Approximately what t i m e ;  do you know? 

f t h i n k  about  5:OO or  6 : O O .  
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Q .  Late af te rnoon?  

A. Right 

Q. Warn ,  where d i d  you nee Mr. Hudeon a t  t h a t  t ime? 

A. Rembrandt Apartment. 

Q .  Who w a e  l i v i n g  a t  t h a t  Rembrandt Apartmente? 

A. W e l l ,  I l i v e d  t h e r e .  

Q. 

A. He warn, J could tell he had been u a t t i n a  h iah .  

And what w e r e  your obse rva t ion  of M r .  Hudeon when you 
maw him du r ing  t h e  l a te  a f t e rnoon  of t h a t  day? 

Q. 

A. Because 1. I have known him a l l  mv l i fe  and I k new h i q  

And how could YOU t e l l  t h a t  he was u e t t i n a  h i a h  ? 

when he wasn' t  h i ah  and when he wa0 .  And I could  t e l l ,  YOU know. 
bv lookina  a t  him, he w a e  hiah.  

Q. 

A. 

Q. 
time? 

A. 

Q. 
r e c a l l ?  

A. 

Q. 
A. 

w. 
Q. 

D i d  you see him use  c r ack  cocaine on t h a t  occamion? 

NO 

But you did obeerve t h a t  he appeared to b e  h igh  a t  that 

Right .  

How long w a s  Mr. Hudson wi th  you a t  t h a t  t i m e ;  do you 

No, I d o n ' t  recal l .  H e  l e f t .  

D i d  he come back l a t e r ?  

Y e s ,  he come back around e leven ,  11:30. aomethinu l i k e  

and do YOU reca l l  what kind of cond i t i on  Mr. Hudson waq 
in when Y ou g a w  him a t  amrox ima te lv ,  8 av, 11:00, 11:30 t h a t  
n i a h t ?  

A. Y e s ,  I could  t e l l  he had been emokina more druaaL 
beeauae he w a s  h igher .  

Q. What do YOU mean, emokina more druqa? 

A. Crack. I mean, be waa hiah.  He wan nervous. An d h i s  
eves w e r e  b i g  and alassv. 

Q. 

A. I t h i n k  about f i v e  minutea,  f i v e ,  ten minutea.  

Q. And you i n d i c a t e d  t o  t h e  police, i n  f a c t ,  he asked you 

How long wae he wi th  you a t  that t i m e ;  do you recall? 

t o  go some place wi th  him; is t h a t  correct? 
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a .  

A. I t h i n k  90. And my e x- g i r l f r i e n d  aeked me t o  come 
inmido, and t h a t  i e  when I went i na ide .  I aaked h im to apend t h e  
Biaht .  bu t  he  told m e  he wa$ aoinq. 

Q. Whv did YOU ask him t o  anend t h e  n i a h t ?  

A. Becauee he waa hiah.  A n d  f f e l t  l i k e  he should have 
81 e Dt it off. t r V  t o eleeD it off  became I ob served he wae very  
h i ah .  

Q .  I n  f a c t ,  he ind ica ted  i n  the report t h a t  he g o t  upse t  

A. Yee, he wau ,  he WW anarv  because he waa h i a h  and I knew 

Q. Again, an i n d i c a t i o n  t h a t  he got upse t  f a r  no apparent 

w i t h  you when you wouldn‘t go wi th  him? 

A&- 

rsaaon? 

A. No. 

Q. 

A. Yee. 

D o  you know a M i s s  Roberaon? 

Q. Wao s h e  l i v i n g  near  you at t h i e  t ime? 

A. Yes, two apartment8 over .  

9.  Mr. Hudson appa ren t ly  l e f t ,  t hen ,  a f t e r  your g i r l f r i e n d  
aeked you t o  come i n 3  

A. Yea. 

Q. 

A. About f i ve  o r  t e n  minutes.  I t h i n k  he left it w a s  

And how long w a s  he w i th  you a t  t h a t  time? 

around 12:OO. 

Q. 

A. Yea. 

Q. How long does t h a t  l a s t ,  i n  your exper ience?  

A. About t e n ,  f i f t e e n  minutee. 

Q. And are you back t o  normal, t hen ,  a f t e r  ten or f i f t e e n  

When you get h igh  on c r ack  cocaine, there’er an i n i t i a l  
high;  i s  t h a t  correct? 

minutea? 

A. Moet people are. 

Q. okay. 

A. But -- 
Q .  What about  Mr. Hudson, an f a r  am Y our  obaerva t iona?  

A. I t h i n k  t h e  h iuh  l a s t  longer  on him, because m y  
exver ience  around him, it af f  e c t e d  him a l o t  d i f f e r e n t  t h a n  other 
people I know. 
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Q. Had you ever asked Mr. Hudson to sleep it off before? 

A. No. 
I )  

Q. 

A. Becauae I could tell he wan very high. 

Why did you that night? 

(PC-R. 363-370)(emphaaim added)(eee alao PC-R. 377). Gerald Bembow teetified 

that he waa ao etruck by Mr. Hudeon'e reaction to crack that he broke his own 

' habit ae a result. "I got to thinking about T i m  and I knew him all m y  life. 

He i0 a good person. And I know thie. And I seen how it affected him. And I 

tried to straighten my life out now, you know, because of what happened with 

him and hia  mituation." (PC-R. 372). 

I, 

* 

Gerald Bembow w a s  in prison at the time of Mr. HudBDn'a trial am a roeult 

of the chargee on which the public defender has represented him. He waa 

brought back to Tampa for Mr. Hudson'8 trial, but did not testify. He wag 

surprieed that no one Contacted him on behalf of Mr. Hudaon (PC-R. 371). 

The defense afforded Mr. Hudson by the Public Defender wae inevitably 

eroded, much to Nr. Hudson'a prejudice, by thie conflict between cliente. "If 

the defendant or his attorney give the trial court notice of an alleged 

conflict, and the trial court fails to inquire into t h e  conflict, a reviewing 

court will presume prejudice upon a showing of poeaible prejudice." United 

Stat@a V. HQFt on, 845 F.2d 1414, 1418 (7th Cir. 1988). Even if the conflict 

only arieea in conjunction with sentencing proceedinga, revereal i 8  required 

if a court ie given notice and fail0 to act to inaure that the conflict doe0 

not prejudice the defendant. United State6 v. Zieas nhaqen, 890 F.2d 937 (7th 

Cir, 1989). Here the trial court waa put on notice of the conflict. Even so, 

nothing wata done to inaure that conflict free counsel interviewed the witness 

and evaluated hi0 0tory to determine whether it could be ueed on Mr. Hudson'e 

behalf at either guilt or penalty phases. Prejudice muet be preeumed. 

It makes no difference whether this aituation wae caueed by trial 

counsel'e lack of seneitivity to a very real conflict, or if the situation wae 

forced on trial counsel by the trial court'n refueal to Bee the conflict and 

ordering trial counsel to proceed. ~ e e  United States v. Cfonic, 466 U.S. 648 
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(1984). W. Hudson loet hie aixth amendment right to counsel either way. 

Counael did not learn what Gerald Bembow might know about the case and did not 

%mploy that important information in him defenae. A new trial must be 

ordered. 

a 

0 

0 

I, 

ARGUMENT If 

1(R. HUDSON WAS DEPRIVED OF HIS EIGHTH AND FOURTEENTH A H E N f l m  
RIGHTS M THE EFFECTIVE ASSISTANCE OF COUNSEL BY HIS ATTORNEY'S 
?AIL- TO ADEQUATELY 3"VESTIGATEf D-P, AND PRESENT AMPLY 
AVAILABLE EVIDENCE IN SUPPORT OF A VOLUNTARY INTOXICATION DEFENSE. 

From the beginning guilt phaee counsel developed a theory of thia caac 

which required the preeentation of testimony about Mr. Hudmon'B voluntary 

ingeetion of crack cocaine and other aubetancem, am well am hie individual 

reapnee to theae druge. 

confeaaion" (PC-R. 235), an absolute innocence defenee was not coneidered. 

Trial counaal, inetaad, eought to ehow that Mr. Hudeon could not form lrpecifie 

intent. 

clear how important these issues would be to the final outcome. 

theory of dafenae offered wa0 that: 

Because thia waa a caae with "a full-blown 

This is obvioue from trial counael's argument to the jury making it 

A t  trial, the 

The evidence will show that Timothy Hudeon ham mental 
problem. 
And he has for eome time. This doea not mean that Timothy Hudaon 
is inmane. Timothy Hudaon ie not insane. 

What it does mean in that Timothy Hudaon suffere from mental 
defect that caumeB him to lame the ability to underetand and 
reason accurately. What it does mean ia that Timothy Hudeon haa a 
leeeened capability for making rational choices and directing his 
awn behavior. What it meane i s  that Timotbv Hudson lacked thg 
m n t a l  caoacitv to form the mecific intent neceasarv to be auiltv 
of first-dearee Dremeditated murdez. 

The evidence will show that Timothy Hudeon ia guilty of 
eecond-degree murder. The evidence will ehow that Timothy HudeOn 
killed Mollie Ewinge by an act imminently dangerous to another, 
evincing a depraved mind regardless of human life. That, ladiea 
and gentlemen, ie eecond-degree murder. 

have the ability to form a specific intent to kill someone. 

Timothy Hudeon suffers from paranoid schizophrenia. 

To be guilty of second-degree murder, one doee not have to 

Defense Opening Statement (R. 236-237)(emphaeie added). 

Trial counmel here failed to insure that the guilt phase charge 

conference was recorded (R. 431-432), but some diecueeion of jury inatruetione 

does appear on the record. Trial counsel and the court indicated that a 
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voluntary  i n t o x i c a t i o n  i n s t r u c t i o n  would not  be Bought or given  becaum 

eounael had not produced s u f f i c i e n t  teotimony t o  eupport it: 

XR. BENITO: I w i l l  acquiescence t o  go t h a t  teet imony baeed 
on t h e  teet imony ( e i c )  of Doctor Bcrrland ao far  ae t h i n  man'a 
mental condi t ion .  I don ' t  know i f  Mr. Stone proposee t o  argue 
i n t o x i c a t i o n  i n  t h i a  p a r t i c u l a r  caee. 

I would b r i n g  t o  t h e  Court 'o a t t e n t i o n  now t h a t  I 8ee no 
evidence D reeented  either th roush  t h e  croee-examination of t h e  
~ B ' E  witneaees  o r  t h e  doc to r  t h a t  t h i s  man, Timothv Hudson, warn 
undsr t h e  i n f l u e  nee of any a lcohol  o r  d r u m  at t h e  t i m e  h e  
committ ed t h i s  cr i m e  and i f  M r .  Stone, I be l i eve ,  w e r e  t o  a rgue  
t h a t  i n  h i e  c l o e i n g  argument, I may have t o  s t and  up, which I do 
no t  l i k e  t o  do, and o b j e c t  i n  h i s  c loa ing  argument t h a t  he ia 
arguing  fac ts  no t  i n  evidence. 

THE COURT: Mr. Stone? 

MR. STONE: Judge, if I had thouaht  t h a t  t h e  evidence waa 
euch t h a t  I could aet an involuntarv  i n t o x i c a t i o n  i n e t r u c t i o n .  f 

Id  have had one of t hoae  nrowoeed. 

THE COURT: 

MR. STONE: I w i l l  no t ,  I w i l l  no t  be arguing  Voluntary 

You are not  going t o  be arguing  i n t o x i c a t i o n ?  

i n t o x i c a t i o n .  I don ' t  know whether  i n  my e loa ing  argument I am 
no t  going to make any r e f e rence  to t h e  f ac t  he had a drug problem, 
b u t  it won't be, I won't be aaying t h a t  he wae too i n t o x i c a t e d  t o  
form t h e  i n t e n t .  

MR. BENITO: T h a t  ia f i n e .  

(R. 438-439) (emphasis added). 

Hudeon'e impairment: 

However, t h e  j u r y  w a e  i n s t r u c t e d  on N r .  

Impairment of t h e  mental f a c u l t i e a  doee not  excuse or 
j u s t i f y  t h e  commiasion of a crime. But auch impairment may e x i e t  
t o  such an e x t e n t  t h a t  an ind iv idua l  i e  incapable  of forming an 
i n t e n t  t o  commit a crime, thereby  render ing  such person incapable 
of committing a crime of which e p e c i f i c  i n t e n t  ie an e ~ s e n t i a l  
element. When t h e  evidence t ends  to e s t a b l i a h  auch an  impairment, 
t h e  burden i e  upon t h e  S ta te  t o  e a t a b l i s h  beyond a reasonable  
doubt t h a t  t h e  defendant  waia able to form and e n t e r t a i n  t h e  
i n t e n t ,  which i e  an e e e e n t i a l  element of t h e  crime. 

Impairment of t h e  mental f a c u l t i e a  which doee n o t  go t o  t h e  
e x t e n t  of making a pereon incapable  of forming t h e  i n t e n t ,  which 
i o  an  e o e e n t i a l  element of a crime, doea no t  reduce t h e  g r a v i t y  of 
the offense .  

Burglary and murder i n  t h e  f i r a t- d e g r e e  are both crimes 
r e q u i t i n g  a s p e c i f i c  i n t e n t .  

(R. 482) .  

Guilt phaoe couneel  t e e t i f i e d  a t  t h e  Rule 3.850 hea r ing  t h a t  " t h e  defense  

theo ry  wae t h a t  it waa second degree  murder r a t h e r  t han  f i r e t- d e g r e e  murder. 
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That him mental 

t o  offact thm death" (PC-R. 200)(emphaeim added). However, t r i a l  couneel 'o  

temtimcrny at t h e  e v i d e n t i a r y  hear ing  made it clear they  d i d  not  understand t h e  

l a w  on which t h e  defenee was based. 

phaee couneel  i d e n t i f i e d  t h i e  ae a "Greganue defenae" baeed on Guraanue v. 

State, 451 So. 2d 817 (Fla. 1984),  where "mental impairment t h a t  daeen ' t  r i e e  

t o  t h e  l e v e l  of i n a a n i t y  but  doea go t o  ahow t h a t  he could not  have formed t h e  

e p e c i f i c  i n t e n t "  (PC-R. 219) .  

e n t  prevented him from forming t h e  premeditated deeign 

under quee t ioning  from t h e  c o u r t ,  g u i l t  

I t  ia clear from h i a  teet imony a t  t h e  e v i d e n t i a r y  hear ing  t h a t  t r i a l  

counmel warn no t  adequate ly  f a m i l i a r  wi th  Guraanue. His t r i a l  p repa ra t ion  and 

e t r a t e g y  c l e a r l y  are not  grounded i n  Guraanua. T r i a l  couneel  w I B  ignorant  of 

t h e  l a w  i n  a d d i t i o n  t o  h i s  having f a i l e d  t o  adequate ly  i n v e s t i g a t e  and develop 

t h e  evidence of drug usage which wae r e a d i l y  a v a i l a b l e .  

wee t h e  UBB of i n t o x i c a n t s  i n  conjunct ion  w i t h  e p e c i f i c  mental def ic ionc i tm.  

wae decided i n  1984, more t h a n  t h r e e  yeare  before Mr. HudBOn'. 

A t  iaeue i n  Gum anucl 

t r i a l .  I t  concerned a c a p i t a l  murder cane where " t h e  defenae  gave n o t i c e  t h a t  

i n s a n i t y  would be relied upon a8 a defenee,"  451 So. 2d a t  819. Expert 

teet imony wae excluded by the t r i a l  c o u r t  and af f i rmed by t h i e  Court becauee 

e x p e r t  wi tneeses  w e r e  unable t o  reach  an opin ion  on t h e  c e n t r a l  i eeuee ,  bu t  

a t i l l  wanted t o  reach  l e g a l  conclueion which w e r e  he ld  to be f o r  t h e  j u r y  t o  

decide, 4 5 1  So. 2d a t  821-22. However, t h i e  Court r u l e d  t h a t  Gurganua waa 

e n t i t l e d  t o  have h i e  expertm t e s t i f y  ae  t o  voluntary  i n t o x i c a t i o n  - based on 

a l coho l  i n  combination wi th  a b a r b i t u r a t e  compound called F i o r n a l  - which 

negated h i s  a b i l i t y  t o  form t h e  s p e c i f i c  i n t e n t  r equ i r ed  f o r  premedi ta ted  or 

felony/murder convic t iona .  

When mpecif ic  i n t e n t  is an element of t h e  c r i m e  charged, 
evidence of vo luntary  i n t o x i c a t i o n ,  or f o r  t h a t  matter evidence of  
any cond i t i on  r e l a t i n g  t o  t h e  accueed'e a b i l i t y  t o  form a epecific 
i n t e n t ,  i m  r e l e v a n t ,  C i r  ack v. stat, , 201 So. 2d 706 (F l a .  1967);  
Garner v. state, 2 8  Fla .  113, 9 so. k 5  (1891).  
proper f o r  an expe r t  t o  t e e t i f y  "as t o  t h e  a f f e c t  of a g iven  
q u a n t i t y  of i n t o x i c a n t s "  on t h e  accueed'e mind when t h e r e  ie 
muff ic ien t  evidence i n  t h e  record t o  ahow or eupport  an i n f e r e n c e  
of coneumption of in tox ican te .  cirach,  201 So.2d a t  709. I n  t h i 8  
Case, a f t e r  having been t o ld  t o  preaume t h a t  GurganUB had ingea ted  
F i o r i n a l  and a l coho l  t h e  paychologiata  t e e t i f i s d  t h a t  Gurganue 
would have a leasened c a p a b i l i t y  f o r  making r a t i o n a l  choicea  and 

Aa BuCh it i B  
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d i r e c t i n g  him own behavior ,  he would not  be i n  e f f e c t i v e  c o n t r o l  
of hi. behavior ,  and would have had a mental d e f e c t  caus ing  him t o  
lome him a b i l i t y  t o  underatand or reaeon accu ra t e ly .  W e  f i n d  
themr reaponeea t o  be r e l e v a n t  to t h e  i aeue  of Gurganus' a b i l i t y  
t o  form or e n t e r t a i n  a specific i n t e n t  a t  t h e  time of t h e  of fense .  
The i r  exc lua ion  from evidence warn error. 

Guraanue, 451 So. 2d at 822-823. Gurganue won a new t r i a l  on t h a t  baeie. 

GutQacnue doee not  and d i d  not  a tand  for a diminished capac i ty  defenae 

under F l o r i d a  l a w ,  am auggeeted by t r i a l  eounael'm opening pronouncement. 

Chestnut v. S t a t e ,  538 So. 2d 820 ( F l a .  1989).  Note aleo: yla l l  V. state, 568 

So. 2d 882, 885 (Fla. 1990); SteDhene v. state, 549 so. 2d 187 (F l a .  1989),  

513 So. 2d 1275 (3rd DCA 1987); and Zamora v. s t a u ,  361 So. 2d 776, 779 (Fla.  

3 rd  DCA 1978),  cert. denied,  372 So. 2d 776 (Fla .  1979):  " d h i n i e h e d  c a p a c i t y  
0 -  

a 

a 

i e  no t  recognized am a defense ,  un lees  a defendant 'a  c a p a c i t y  i r  80 diminished 

t h a t  he cannot d i a t i n g u i s h  r i g h t  from wrong pureuant  t o  t h e  M'laghten r u l e "  

( c i t a t i o n s  omitted).  Guraanus in l imited t o  t h e  p r i n c i p l e  t h a t  * [ t ] h e  

(vo lun ta ry )  i n t o x i c a t i o n  defense  i s  e t i l l  allowed if it can be ehown t h a t  t h e  

defendant  ie unable t o  e n t e r t a i n  t h e  requisite i n t e n t  of premedi ta t ion ."  

Occhicone v. Sfa te,  570 So. 2d 902, 904, fn.  2 (F l a .  1990).  

Trial couneel  t e s t i f i e d  at poet-convict ion t h a t  h i s  Guruanue defenee wae 

baaed on a desire t o  gvoid a voluntary  i n t o x i c a t i o n  i n a t s u c t i o n .  

COunBel c l e a r l y  d i d  no t  know t h e  l a w .  

Harr i son  v. Jonea, 880 F.2d 1279 (11 th  C i r .  1989). Ae a r e s u l t ,  a v i a b l e  

defenee wae miseed: 

T r i a l  

Thin wae d e f i c i e n t  performance. 

Q. Mr. Stone,  now, are you t e l l i n g  t h e  Court t h a t  you 
i n t e n t i o n a l l y  decided not  t o  pu t  any direct evidence of 
i n t o x i c a t i o n  be fo re  t h e  j u r y  on t h e  n i g h t  of the o f f e n a e  80 t h a t  
it would f i t  w i t h i n  your Gura anus defenee? 

Or let m e  aak it conversely.  Would direct ev idence  t h a t  Mr. 
Hudaon wae h igh  on coca ine  on t h e  n i g h t  of t h e  i n c i d e n t  i n  any way 
a t o p  you from arguing  Curaanue? Would it have? f f  it would have, 
could  you p l eaee  t e l l  me how? 

THE COURT: Wait. W a i t .  W a i t .  L e t  him anewer the quea t ion ,  
t h e  f i r s t  p e e t i o n ,  f i r s t .  

A. I am not  mure I underatand t h e  f i r s t  ques i ton  [ s i c ] .  

MR. BENITOt Could you r e p e a t  t h a t ?  
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A. would t h e  very,  i f  I had d i r e c t  evidence of coca ine  
i n t o x i c a t i o n  on t h e  n igh t  of t h e  offense, would t h a t  have 
prmvented m e ,  and I had -- 

you h r v i  ueed it? 
Q. L e t  m a  make it easier. If you had t h a t  evidence, would 

* * *  

A. I t h i n k  it depende on how e t rong  t h e  evidence w a s .  

* * *  

Q. okay. Why? 

A. Why? I f  I had extremely e t rong  evidence of cocaina 
i n t o x i c a t i o n ,  o t h e r  t han  one of h i e  f r i e n d 0  aaying t h a t  he warn 
h igh  on coca ine ,  f o r  ine tance ,  had he been h o o p i t a l i z e d  f o r  it, 
w e  may have bean i n  a whole o t h e r  l e v e l .  But t h e  l e v e l  o€ 
evidence t h a t  I had a t  t h a t  t i m e ,  I d i d n ' t  f e e l  wae enough t o  UBB 
t h e  voluntary  i n t o x i c a t i o n  i n e t r u c t i o n  when I had -- 

Q. What -- 
A. -- t h e  Guruanue i n e t r u c t i o n ,  which wag, i n  eseence,  t h a  

vo lun ta ry  i n t o x i c a t i o n  i n e t r u c t i o n  without  t h e  drugs. Jumt t h e  
mental impairment. 

* * *  

Q. Mr. Stone,  i n  t h i s  caee i f  you had evidence t h a t  I&. 
Hud6On wan i n t o x i c a t e d  on rock coca ine  a t  t h e  t i m e  of t h e  o f f ense ,  
would t h a t  have required you t o  have aeked f o r  a vo lun ta ry  
i n t o x i c a t i o n  i n e t r u c t i o n  to uee t h a t  t o  h i e  b e n e f i t ,  i n  l i g h t  of 
a l l  of Mr. Hudaon'e o t h e r  s i g n i f i c a n t  impairment and i n  l i g h t  of 
t h e  fac t  t h a t  even M r .  Benito agreed t o  I Eura anug t y p e  
i n e t r u c t i o n  i n  t h i s  cane becauee of t h o s e  mental h e a l t h  problems? 

coca ine  i n t o x i c a t i o n  without  a voluntary  i n t o x i c a t i o n  i n s t r u c t i o n .  
A. I t h i n k  t h a t  I would not  have been allowed t o  argue  

Q. And why do you may t h a t ,  a i r ?  

A. Becauae I t h i n k  t h a t  i r r  t h e  l a w .  

p. D o  you know of a caee where t h a t  l a w  is  e t a t e d ?  

A. Do I havo t h e  case c i t e  or t h e  caeo name? 

Q. Anything about t h e  caee? 

A. NO. 

(PC-R. 220-223)(emphasie added). 

Counsel f a i l e d  t o  i n v e e t i g a t e  o r  aecure  a mental h e a l t h  e v a l u a t i o n  of  

M r .  Hudson u n t i l  t h r e e  weeka be fo re  t r i a l .  With a t r i a l  on January  26, 1987, 

t r i a l  counael  acknowledged he only  began t h e  proceem of eecu r ing  a mental  

h e a l t h  eva lua t ion  around January 6 (PC-R. 201). Thie l a t e  beginning q u i c k l y  
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put him on notiem that he could not be prepared for the mcheduled trial date, 

but him motion to continue waa denied (PC-R.. 205-206). 

Trial counmel failed to inform him mental health expert o f  the 

in€omation he had indicating drug usage, not to mention that which he 

ineffectively failed to inveetigate: 

Q .  Okay. Do you recall eeeing that police report that warn 
quoted in our motion prior to trial? 

A. No. 

Q. PO VQU know if that r) olice report wam Drovided to DoctoE 
mxu4d? 

A. I don't know. I d on't kno w. I don 't remember. I am nok 
sure that we aave him anv police remrts. I i uat don't remember. 

Q. Okay. while we are on that eubjoct, juet to move on, do 

A. My memory ia 80 dim that I am, I am even preauming that I 

you recall what you did give Doctor Berland, if anything? 

am the one that talked to Doctor Berland. I am aemuming that it 
warn, it waa probably a telephone briefing. And I am aeeuming it 
was me that called him, but I am not completely sure. 

Q. You don't have any independent epecific recollection? 

A. NO. 

(PC-R. 212-213). 

Q. Have you ever seen what has been marked Defenee Exhibit 
101 

A. I have Been eome documentm with the mame heading on it in 
thie case, but whether I have Been thim exact document I have no 
recollection. But by the aame heading, X mean, Prieon Health 
Servicea with the tame logo. 

Q. Do you know where you eaw those documental 

A. I think in our f i le .  

Q. And did you aee that document? 

A. I don't recall. 

Q. Is that information that vou would have intentionally 

A. I don't know. 

Q. 

A. I don't know. 

keDt a way from P octor Berland? 

Ia that information that you feel would have been helpful 
or may have been helpful to Doctor Berland? 

(PC-R. 226-227)(emphaeia added). 
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Q. Let me aek you, do you juet give your mental health 

A. I guoee maybe it'e the way, the queetion warn, "Would fhiB 

Q. Only Doctor Berland can anewer that. I am amking you 

experte thinga that help? 

help Doctor Berland?" 

whether you should have given that to him in '86, '87 for his 
determination as to whether i t waa helpful or not? 

anewer is yea. 

Or do you give him -- 

A. The way I feel today, the knowledge I have today, the 

Q. And you can't answer a8 to 1987, '86, ' 8 7 9  

A. How I felt then? 

Q. Yem. 

A. I can remember at the time that for whatever reaeon we 
weren't, at leaot my recollection ia that we weren't giving the 
experte aa much information am we are giving them now, and I think 
at leaet partially it'a becauee today they are aeking for more 
information. I am really not iaure how to answer the queetion. 

etrategic reamon for not providing that document to Doctor 
Berland? 

Q. Let me aek it thia way: Did you have a tactical or 

A. I, the straight anewer i a  that I don't remember. I don't 
remember whether I provided the documents to Doctor Berland. So, 
I don't remember the motive that I may have had for providing it 
or not providing it. 

a tactical or etrategic reaeon for not providing that to Doctor 
Berland? 

Q. What about the depoeition of Becky Colline? Did you have 

A. No, I don't, I, really, the anewer ie the eame. I really 
don't, if I didn't, I am not aure whether I provided it or not. 
And I am trying to be am accurate a8 I can. 

Q. I understand, sir. Did you talk to Gerald Bembow? 

A. I don't remember ever talking to Gerald Bembow or eeeing 
in my notes anywhere where our inveetigator had talked to Gerald 
Bembow . 

(PC-R. 229-230)(emphasie added). 
9 

Counoel acknowledged his failure to invsetigata the cocaine use: 

Q. And juat to clarify it, I don't want to belabor the 
point ,  you decided not to talk to Mr. Bsrnbow for tactical reasons; 
ia that my understanding? 

talk with him. Evidently, I didn't talk with him. 

a 
A. X don't, I don't ever remember makina a deciaion not to 

* n u  
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Q .  

A. Intoxicated at tho time of the offense? 

Sir, what if any effort0 did you make to investigate 
whether Mr. Hudeon wae intoxicated at the time of the offenee? 

Q .  At or near the time of the offenee? 

A. f am no t aware of any independent inveetiaation. I ha Ve 
QQ indeDendent re collection of any inveetiaation we made. There 
were requeets to talk to people to nee what they knew about it, 
see what they could nay about it. But ae to trvina tQ devglm hie 
intoxisation at the time, I don't re call anv aa&.f ic eff  O f t .  

(PC-R. 233-234)(emphasis added). 

Had trial couneel conducted a reaeonable inveatigation into Mr. Hudeon'e 

drug experience he would have found conmiderablo teetimony from willing 

witneeeee. Mr. Hudeon'e poet conviction couneel located eeveral witneaeee 

with eaee and preeanted their testimony at the December hearing. 

dencribed hie uee of cocaine and the striking changes it brought to hia 

ability to think and make reaaoned deciaiona, both historically and on the 

night of the murder. 

They 

Becky Collins was called am a state witneea in the guilt phaee of the 

trial (R. 239-261). She wae called by the dsfenae to develop Mr. Hudeon'a 

eerious drug problem. Thie in epite of the fact nhe discussed "hie drug 

addiction" extensively in a January 12, 1907 depoeition conducted by trial 

couneel. (See PC-R. 911-914 of the depoeition transcript.) Collins wan Mr. 

Nudson'e former fiancee. The two had lived together €or aix monthe while he 

worked eteadily. He warn a coneiderate pereon and they enjoyed a good 

relationship. 

Collins noticed a dramatic change in him (PC-R. 143-145). she warn called at 

the Rule 3.850 hearing in order to establieh the prejudice which reeulted to 

Mr. Hudmon'e ease when counsel failed to adequately investigate: 

Then Nr. Hudson began spending time with a cocaine uaer and 

Q. What waa happening? What brought about this change? 

A. Oh, when we were living in the apartment complex he 
became friend. with another tenant there that liked to UBB 
cocaine, and thiu tenant would aek him to go and pUtChaae or take 
him to where he could get some. 

of a change in him myself. I didn't know at that 
ueing. 

And he atarted being with thin parnon more. And I saw a bit 
time if he waa 
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Q. 

A. I n  him change of moodrn I know he wae on eomething. I 

Okay. Did t h e r e  come -- d i d  t h e r e  come a t i m e  when you 
did notica t h a t ,  i n  f a c t ,  Timothy warn uuing cocaine? 

aS6~1ned he warn on eomething. 

Q* Okay. 

A. He became more hvDer. We couldn 't e i t  s t i l l .  and he w a s  

Q. Okay. 

A. And he had t o  l eave  t h e  house and come back. J u s t  

on t h e  an a l l  f h  e t i m e .  

couldn' t  be a t i l l .  

cocaino? 

o u t  of t h e  apartment.  

Q. 

A. Oh, I found o u t  fo r  sure a f t e r  X had moved o u t  -- moved 

Q. When waa t h a t  approximately, do you know? 

A. 1 b e l i e v e  it wae i n  December. 

Q .  December of 19853 

A. Of 1985, yes. I moved back t o  where I waa a t  before. 

Q. Okay. 

A. H e  e t a r t e d  -- he would a et  m e  t o  t a k e  him t o  Dlscea t h a t  

Okay. When d i d  you f i n d  o u t  t h a t  he waa uaing  c rack  

How d i d  you f i n d  ou t  t h a t  he wae ueinu c rack  
cocaine? 

I kne w t hey  w e r e  s e l l i n g  drugs,  and he was s e t t i n a  money f r  om m e L  
horrowina money from m e .  

Jie q u i t  workins, and he wasn't  i n t e t e a t e d  i n  workina anvmorA. 

Q. 

A. Not r i g h t  a t  f i r e t .  

Q .  Eventual ly? 

A. Eventua l ly  he d i d ,  yea. 

Q. Okay. Did you t a l k  t o  him about  t h a t ?  

Did he t e l l  you he w a s  doing crack  cocaine? 

A. I t r i e d  t o  many timem. I tried t o  g e t  him t o  atop.  I 
tried t o  g e t  him t o  get help.  
get him help, and they  like had a t w o  month wa i t ing  l is t .  

g r a d u a l l y  progreae t o  g e t  woree or  warn he jus t  suddenly doing a 
lot? Did you have any idea  earlier On? 

I even called rnome places to t r y  t o  

Q. Okay. Did you n o t i c e  t h a t  Tim'e coca ine  we, d i d  it * 

0 

A. I t  waa -- I would say it a r a d u a l l y  aot w o r s e .  He 
probably s t a r t e d  wi th  t h e  t e n a n t  a t  t h e  aDartment comQlex. and 
than  ae w e  moved f rom t h e r e  he warn iuet in t h e  btreet all t h e  
kh!!iL- 
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Q. What about  T i m ' e  chanaee a a he got more and more involvqJ 
in u e i  na cr& 0 

A. Be would become anarv-1 BBBY. I had never  Been him 
-that before .  Even when I woul d raiae my voice it would 
m!JsLus* 

Q*  Ok av. Did YOU t r v  t o  t a l k  to him about  it? 

A. Yean I t r i e d  t o .  when he aeRmed t o  be  real hvDer or whga 
he w ou ld  a l r e a d v  be anarv.  f cou ldn ' t  sav w i n o  to him toe 
much. I t  would iust anger  him more, and he would get more anarv. 

* * *  

Q. w. Did there come a uwint i n  t i m e  where YOU felt he 
yae add ic t ed  t o  it j u s t  from Your obeerva t ione?  

A. Yea* 

Q. Whv is t h a t ?  

A. H e  would c a l l  me and want to t a l k ,  b u t  b e f o r e  ou r  t a l k  
w a s  over  w i th  O r  sometime dur ing  t h a t  t a l k  he would a t o p  m e  an4  
want me t o  ao take him some place t o  Dick UD Borne. and want m o w  

mm an d c a l l  me and want monev from m e ,  a ek ina  me € o r  monev. 

Q.  Okay. 

A. And it wae, you know -- it wasn ' t  every day t h a t  he  d i d  
t h a t ,  becauee I wouldn't go over  t h e r e  every day, but every  week, 
every  o t h e r  day. 

Q. Thi s  wan  even a f t e r  you t w o  moved o u t  and s p l i t - u p ?  

A. Yeah. He c a l l e d  m e  every  day. 

Q . Okay. 

A. A t  t h e  house t h a t  I w a s  l i v i n g  a t .  

Q. Okay. 

A. And I wouldn't  always go over .  

Q. Okay. Had he become abueive at times, when he w a s  on 

A. Yea. H e  would become anarv. and I would t r v  t o  t a l k  w i t h  
him, and he  would hit m e and tell  me t o  ahut  UP. He would t a k e  m e  
aomewhere and l e a v e  m e  and t a k e  my car and e t a y  gone a l l  n i g h t  o r  -- a couple i n c i d e n t e  he e tayed  a couple  of days. 

cocaine.  w i th  vou ? 

Q- Ha d he  eve r  t r e a t e d  YOU l i k e  that in t h e  f i r e t  couple  of 
monthu of t h e  r e l a t i onsh iD?  

A. No, he d i d n ' t .  

Q .  Okay. Were you afra id  Qf when he w a s  on c rack?  

A. Yee. I w a s ,  ve ry  much. 

33 



I, 

Q. Okay. When did you finally tell Tim that you didn't want 
to have anything to do with him; that the relationship just wamn't 
going to work? 

A. It warn, X think February or March of 1986. I had just 
taken rnough and didn't want to deal with it anymore, and I waa 
trying t o  tell him. 

to helD himself and aet off of druaa , 
it. 

You know. I didn't want to see him anymore if he couldn't trv 
I just couldn't deal with 

Q. Okay. Did you ever talk to any of hie family about the 
problem? 

I) 

A. I finally did. I we nt t o  hit8 dad one niaht and told h h  

Q. Okay. What did hia dad eay to you? 

A. He told me ha was aorry and that he wiahed I had come to 

what had been aoina on for a while. 

* 
him earlier about the problem, and that'e about all I remember. 

(PC-R. 145-50)(emphaaie added). Collins continued to have eontact with Mr. 

Hudaon in the period leading right up to the murder. She recognized that he 

continued to be heavily drug involved in that period. ' 

a 

Q. 

A. Yea, he would. 

Did Tim continue to try to talk to you and contact you t o  
come and aee him? 

Q .  Okay. How often? 

A. Almoet every day or every other day, at Zeaet. 

Q. Was he etill under t h e  influence of druaa durinq that 

A. YeB. because he would call me and aound aineere on the 

period? 

phone and want to talk. and I would a0 and aet him and later on he 
would have me to ao drop him off where I knew the druaa were being 
sold. 

Q. Okay. So there were even timee when you agreed to see 
him in hopea that you two could work aomething out? 

A. Yea. 

Q. Okay. Ma. Ewing wa8 killed on the night of or the 
morning of thr 17th, 18th of June 1986, ir that correct, t h e  best 
you can remember? 

A. Yee. 

Q. 
period? 

Okay. Had you had contact with Tim up through that 

A. YBB, f had. 
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Q .  What kind of contact? 

A. He warn calling me on the phone, and I had mtopped 

I had an anawering machine, and I would just let him leave 

Be knew I wan 

receiving him callm. 

the meeaage, or he wouldn't leave a maseage. He would just keep 
aaying my name and tell me to pick up the phone. 
there. 

I wouldn't pick up the phone. 

Q. Did he still 8OUnd like the Tim strung out on crack 

A. Yeah. He SW €C iahtened me, hia voice. I didn't want 

Q .  Didn't sound like the T i m  YOU had f i r e t  met 7 

Gocaine? 

to talk to him anymore. 

a 

8 
A. m. 

(PC-R. 152-154)(emphaeis added). 

Q. Hr. Benito aeked you if Timothy had been jealoua all the 
way throughout your relationahip, and you indicated, no, not at 
f iret? 

A. No. I didn't feel like he was. He never eeemed to be to 
me. 

0 

Q. Okay. Is it aafe to sav that theee chanaee in hie 
behavior seemed to aet worse as YOU realized he was doins cr ack 
cocaine? 

rn A. Yes. I would sav 80.  

Q .  l n t  D erson? 

A. pJg. 

(PC-R. 166)(emphasis added). 

Mr. Hudeon'a aiater, Debra Hudson, also had opportunities to cloeely 

obeerve hie drug addiction. 

teetified ae to what she saw during the Rule 3.850 hearing: 

She also waa not contacted by trial counmel. She 

a 

Q. Okay. Did there come a time when you realized that Tim 
wae involved in druge? 

A. Yea. 

Q .  Do you remember when that was? 

A. Around 1986. 

Q. Okay. What did you notice about Tim that made you 

A. Becauae he wouldn't -- he wouldn't bathe €or days. He 

realize that he wae into drugs? 

didn't keep himeelf up, and he waa like paranoid. 
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Hir eyea would be real large, and he cou ldn ' t  e i t  a t i l i .  
He had t o  br on t h e  go a l l  t h e  time. 

Q. Do you know what kind of drugs  he wae ueing a t  t h a t  
t ime? 

Q .  How do you know t h a t ?  

A. Becauee I wwuld f i n d  the c rack  cana i n  the bathroom 

Q. What do you mean by "crack can"? 

A. Well, eomebody had -- I took  one of t h e  cane t o  my 

where he  had been i n  t h e r e  ua ing  them. 

f r i e n d  and aaked what it wae, and t h e y  t o l d  m e  t h a t  t h e y  used 
c r ack  w i t h  t h e  holea.  It  had h o l m  i n  t h e  top of it. 

Q .  J u a t  a normal, l i k e  aoda can? 

A. Any kind  of can. 

Q. With holea  i n  i t ?  

A. Yea. 

* * *  

Q. Okay. What w a n  T i m ' e  mood l i k e  when he  wae on c rack?  
How w a s  it d i f f e r e n t  t h a n  it wae when he waen't? 

A. H e  would g e t  upset  about  t h inge .  H e  d i d n ' t  want to  be 
bothered.  He d i d n ' t  t a l k  t o  us. 

Q. Okay. You ind ica te  i n  your a f f i d a v i t  he  wae paranoid.  
What do you mean by that? 

A. Like rcared. Like eomebody w a g  a f t e r  him or  watching 

Q .  Okay. Was he ask ing  you for money d u r i n g  t h a t  t i m e ?  

A. Yefa. 

him or something. 

Q .  Your mom? 

A. Uh-huh. 

Q. Your dad? 

A. I ' m  n o t  s u r e  about  him, becauee I d i d n ' t  l i v e  w i t h  him. 

Q. Okay. You i n  d i c a t e d  i n  Your affidavit t h a t  he w a s  a 
=zy = r a m  when he w a s  on u e  . What do YOU me an bv t h a t ?  

A. &cause anvth ina  -- if YOU would say somethins  to him 
pnd uet him angry, he would try and f i a  h t  or eomethinq. 

Q. Became v i o l e n t ?  

A. Uh-huh. 
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Q. Do you recall the day before the crime occurred when ns. 
Ewing was killed? 

A. 

Q. 

A. 

Q. 
A. 

Q* 
A. 

Q- 
A. 

Q *  

A. 

Q. 

A. 

Yeah. 

Do you remember the day iteelf? 

Uh-huh. 

Did you Bee Tim on that day? 

Yeah. 

When did you fael Tim? 

Well, when he woke up. 

Okay. 

That morning. 

That morning? 

Uh-huh. 

Okay. The morning before she warn killed? 

Uh-huh, yeah. 

Okay. what, if anything, did YQU and Tim talk to each Q. 
other about? 

A. Nothing really. La ter on that dav he aaksd me for fen 

Q. Okav. Did he tell YOU what he warn doina with the ten 

A. At first he wouldn't. but I e a i  d.  "If you don't tell me 

dollars. 

i l Q L k x E 7  

m d  what you're aoina to do wi 
then he raid he waa aoina to buv him a hit. 

Q. What'a a h a ?  

A. J m e s a  a hit of crack. 

Q. Okav. Did YOU sive it to him? 

A. m. 
(PC-R. 175-179)(emphaeie added). She went on to deecribe Mr. Hudeon's return 

to her home tho morning after the murder, still ahowing the effecta of the 

cocaine: 

Q. Okay. Did you aee him when he Came in? 

A. Yee. 

Q. Warn he high? 
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A. I would a0mume. 

Q. 

h. Yeah. H i s  eyee w e r e  all 6tretched o u t .  He wae like 

It appeared to you he warn? 

a c t i n g  l i k e  he wae paranoid. 

(PC-R. 180). Debra Hudeon waa never contac ted  by M r .  Hudeon'm lawyera, but 

she  would have been w i l l i n g  t o  cooperate had they  done 80 (PC-R. 181). 

Two of t h e  moet u e e f u l  witneesee on M r .  HudBon's drug a d d i c t i o n  w e r e ,  

Anthony and Gerald Bernbow. 

c o n f l i c t  diacueeed i n  Argument I. They are b ro the re  who w e r e  ale0 Mr. 

Hudson'# COuSinEi and who grew u p  w i t h  him. They l i v e d  nea r  Mr. Hudeon. They 

mold and almo ueed c rack  coca ine  ex tens ive ly  w i t h  him in 1985 and 1986 (PC-R. 

349, 353-55, 363). They were l i e t e d  ae  witneeaem by t h e  State, b u t  were not 

in te rv iewed by defenme counsel.  Anthony Bembow first 0 a w  Mr. Hudaon urn0 crack 

Gerald Bembow warn t h e  mource of t r i a l  couneel 'o 

m 

a i n  1986 (PC-R. 360). He temtified a t  t h e  Rule 3,850 hearing am to h i e  

obeervationm of Mr. Hudson whi le  on cocaine: 

0 

Q. L e t  m e  draw your a t t e n t i o n  t o  the time frame of 1985-86. 
Were you i n  c o n t a c t  w i t h  Mr. Hudeon dur ing  t h a t  period? 

A. I wan .  

Q. During t h a t  pe r iod  d i d  you have occas ion  t o  use c rack  
coca ine  w i t h  M r .  Hudson? 

? A. Yes. .- 

Q. How o f t e n  dur ing  t h a t  pe r iod  would you Bay you ueed 

A. J u s t  about every t i m e  w e  run  ac rose  one another .  w e  

c rack  coca ine  wi th  Mr. Hudson? 

would cJet h iah ,  

Q. How many times would t h a t  be? Once a month? Once a 

A. Am many t h e e  a8 w e  B e e  one another .  Frequent ly.  

Q. I mean, what in your mind, what i e  f r equen t ly?  

A. Havbe t h r e e ,  three t i m e s  a week. J u s t  whenever w e  m e  

week? Approximately, you know? 

gne  another .  

Q. Have you e v e r  smoked c rack  coca ine  wi th  o t h e r  people? 

A. Yea. I have. 

Q. Other than M r .  Hudeon? 

A. Yea, I have. 
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Q. What a f f e c t s  did YOU obeerve t h a t  cocaine. cr ack 
coca ine ,  had on Mr. Hudson? 

A. 1 a 
w t h i n a .  Liaten .  Think aomebodv is a f t e r  him. vou k now. That is 
about the beat I could  ~ u t  that;. 

Q. Would YOU B a y  th8 t i n  your aks e r v a t i o n a  h i a  reaction tQ 
Eocaine wae anv d i f f e r e n t  t han  t h e  r e a c t i o n e  YOU would 888 i n  
your  eel f ? 

A. No, it wasn ' t  normal am t o  where it would be wi th  m e  
anvbodv el Be. It would be a l i t t l e  b i t  wore=. 

Q. Why do you nay t h a t ?  

A. By t h e  a c t i o n s  from when w e  amoked t o g e t h e r .  The way 
t h a t  he would act  as f a r  am, you know, looking o u t ,  wanting 
everybody t o  be quiet or what not .  

Any change i n  h i s  mood when he wae on c r a c k  cocaine? Q .  

A. Yes, it W ~ B .  

Q .  HOW 8 0 7  

A. From being  normal t o ,  l i k e ,  b s t  t h e  o n l v  wav I cou lq  
p u t  t h a t  i s  Dasanoia, no t  act ina normal. l i k e  normal weow,le would 
act a f t e r  amokina crack.  

Q .  W a l l ,  wae he auicker t o  anaer  under coca ine?  

A. Yea. 

* * *  

A. A0 f a r  ae g e t t i n g  uprat, yes.  

Q. Okay. upset over  t h inga  t h a t  wouldn't upee t  you? 

A. Hinor t h inge .  Minor t h inga  t h a t  aa t o  where w e  would 
amoke, aa t o  where it would be normal, it would be exceedingly  
f u r t h e r  w i t h  him. 

* * *  

Q. D o  YOU recal l  t h e  n i g h t  t h a t  Mollie Ewina w a s  k i l l e d ?  

A. I do. 

Q. Had Mr. Hudeon'e c rack  cocaine BT oblam s o t t e n  any WOZTBB 
du r ing  t h a t  t i m e  frame, from Your obse rva t ions?  

A. I would aav. ve 8. 

Q. Why would YOU say t h a t ?  

A. Because a t  t h e  t i m e ,  t h e  dav t h a t  I seen  him, T i m  never  
had e v e r  apwroached me and aaked t o  aet hiuh. 
dav he  had asked t o  get h i ah  when ha ha d f i r  e t  seen m e .  That 
wasn't .  v ou know, normall  y he would w a i t  and let m e  offer OK 
somethiria like t h a t .  

And t h a t  D a r t i c u l a r  
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Q. He came o u t  and aeked for it t h a t  day? 

A. Yar. 

Q. Do you recal l  when it wall  dur ing  t h a t  day t h a t  you maw 
Mr. Hudson? 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

Q. 

A. 

It was earlier dur ing  t h e  day, around maybe 5 : 0 0 ,  6 : O O .  

I n  t h e  a f te rnoon?  

Yea. 

Where d i d  you eee Mr. Hudeon a t ?  

He w a e  on t h e  f r o n t  porch of h i a  b r o t h e r ' e  house. 

Your b r o t h e r ' e  name i s ?  

Gerald. 

Okay. Did YOU see Mr. Hudtaon uee co ca ine?  

- ree. 

A t  th at t ime? And who used coca ine  wi th  Mr. Hudson? 

I d id .  

Crack C O C Q ~ D  el 

Crack cocaine.  

Do you know how much you t w o  used at t h a t  t ime? 

Approximately t o t a l  i n  d o l l a r e  probably twenty d o l l a r s  
worth, t w o  dime l o t e .  

Q. J u e t  t h e  t w o  o f  you emoking i t ?  

A. Y e s .  

Q. 

A. Not very  long. Maybe an hour a t  t h e  moet. 

How long warn Mr. Hudson with  you dur ing  t h a t  period? 

* * *  

Q. Warn he high when you l e f t  him? 

A. Yes, he wae. 

(PC-R. 349-35S)(emphasie1 added).  

Q. What wae him reaction at t h e  the? 

A. Quie t  a t  t h e  t i m e .  We wasn' t  t a l k i n g  very  much. J u s t  

What warn he, doing? 

g e t t i n g  high, t o  g e t  it over with.  

Q .  And you l e f t ?  

A. And I l e f t .  
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Q. There w a s ,  you may, around nix o 'c lock  i n  t h e  evening? 

A. ~ e e .  

Q. When I aeked you t o  demcribe Mr. Hudeon'e r e a c t i o n  t o  
coca ine ,  you maid it w a s  d i f f e r e n t  t han  normal people. D i d  you 
mean d i f f e r e n t  t h a n  m o s t  people  t h a t  you aaw emoking c r ack  
cocaine? 

A. That i e  t r u e .  That i e  c o r r e c t .  

(PC-R. 3 5 6 ) .  Anthony Bembow w a s  no t  con tac t ed  by M r .  HudBOn'B lawyefa,  bu t  

had t h e y  done eo he would have been w i l l i n g  t o  t e s t i f y  t o  these matters (PC-R. 

356) .  

Gerald Bembow aleo t e a t i f i e d  a t  the 3.850 hearing:  

1986 w e r e  you i n  c o n t a c t  wi th  M r .  Timothy Hudaon? 
Q. 

A. Yea. 

Q. 

A. Very f r equen t ly ,  probably t h r e e ,  f o u r  t h e e  a week. 

Q .  During t h a t  t i m e  pe r iod  did you e v e r  have t h e  

L e t  m e  d r a w  your a t t e n t i o n  t o  t h e  t i m e  period of 1985, 

And how o f t e n  would you eay t h a t  you s a w  M r .  Hudson 
du r ing  t h a t  pe r iod?  

oppor tun i ty  t o  smoke crack coca ine  w i th  M r .  Hudaon? 

A. Yee. 

Q. How o f t e n  would you eay t h a t  you smoked c r a c k  coca ine  
w i th  Mr. Hudeon? 

A. Maybe approximately t h r e e  t h e e  a week. 

Q. Would it be t y p i c a l  €or you two t o  smoke c r ack  coca ine  
every t i m e  you got t o g e t h e r ?  

A. Y e s .  

Q. During t h a t  period of t i m e  you w e r e  a e l l i n g  crack 
cocaine;  i e  t h a t  r i g h t ?  

A. Yea. 

Q. j 

A. Y%W. very  waranoia. I t  was. vo u know, i n  my expe r i ence  

Focaine? What w e r e  vour obeerva t iona?  

ue ina  t h e  drua, I never eeen anvone react t h  e w a y  he  d i d  on i t. 
And i t  Wqg. be wae a d i f f e r e n t  vetson.  

Q .  How a03 I n  your teme what can YOU tell t h e  Judae about 

A. Be w a s ,  l i k e .  m r a n o i d  and a f r a i d  o f  h i a  Burr oundinae or; 

your  ob ae rva t ione?  

eorneone h u r t i n a  him o r  somethina l i k e  t h a t .  H e  j u s t  reacted 
totallv d i f f e r e n t  from anvbodv 1 8  ver ~ e e n  u s i n a  t h e  druq. 
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Q. 

A. 

Did you ever see him get argumentative or mad for no 

Not really mad but upeet i f  you moved around or 

reamon while under the influence of crack cocaine? 

oomothing like that. 
everybody otill. 

He would liko thing6 to be quiet and 

9. So he would react to movement? 

A. Right. 

Q. To sound? 

A. Right. 

Q *  How wou Id he react? 

A. JumD v ou. s cared, Daranoia. real baa. 

Q. Ie it aafe, you have Been other people uae crack 
cocaine? 

A. Ye0. 

Q. Ia it eafs tQ 0av that evervone reac t a  to crack cocaine? 

A. Riaht .  But hia was. hie, t h e  wav he chanaed wae like 

Your behavior chanaea to soma extent? 

nathincl I ever aaw before. YOU know. in mv exner ience i n  ram okinq 
crack.  A nd I. vou know, it was very, verv D a  ranoia. Friahteninq. 

you have smoked crack cocaine with? 
Q .  How many different people, approximately, would you nay 

A. I can't give a number. Plenty. 

Q. Quite  a few? 

A. Yea. 

Q. You noticed a profound difference, though, in the way 
Mr. Hudaon reacted? 

A. Yea. 

Q. From your observations how bad was Mr .  Hudron's crack 
problem durina the t i m e  frame of June 19867 

Q. In fact, you were interviewed by a Detective Black, were 
you not? 

A- Yes. 

Q. Ae a matter of fact, you told Detective Black that Mr. 

A. Yea. 

Hudeon had a bad cocaine, crack cocaine problem? 

Q. Do you recall the  night that Mias Ewing wae killed? 
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A. 

Q* 

A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q* 

A. 

Q. 

Yea. 

Did you Bee Mr. Hudson on t h a t  day? 

Ye. 

You recall when you f i r s t  maw M r .  HudEOn t h a t  day? 

Yem. It waa duak. Duek dark. 

Approximately what t ime; do you know? 

I t h i n k  about 5:OO or 6:OO. 

L a t e  a f te rnoon?  

Right.  

Wan, where did you uee Mr. Hudeon a t  that t h e ?  

Rembrant Apartment. 

Who wae l i v i n g  a t  t h a t  Rembrant Apartments? 

Well, X l i v e d  t h e r e .  

And what w e r e  your obeerva t ion  of Mr. Hudeon when you 
maw him dur ing  the l a t e  a f te rnoon at t h a t  day? 

A. H e  w a B ,  I could tell he had been a e t t i n a  hiah.  

Q. 

A. a l l  m l i f e  an kn him 

And how could YOU t e l l  that;  he w a s  a e t t i n a  hiah? 

when he w a s n ' t  h i ah  and when he w a s .  And X could te l l ,  vo u kno W, 

bv look- a t  h i m ,  he was hiah. 

Q- 
A. 

Q. 
t ime? 

A. 

Q. 
r e c a l l ?  

A. 

Q. 

A. 
w* 

Q. 

Did you Bee him use crack cocaine on t h a t  occaaion? 

NO. 

But you did obaerve that he appeared t o  be high at t h a t  

Right.  

How long w a s  Mr. Hudeon with  you a t  t h a t  time; do you 

No, I don ' t  recall .  H e  l e f t .  

D i d  he come back l a t e r ?  

Yes, be c om@ back around e leven ,  11:30, something l i k e  

find do vou recall what kind of cond i t i on  Mr. Hudaon waq 
i n  when YOU aaw him at approximately. may, 11:OO. 11:30 t h a t  
QmL? 

Yes. 1 he had been smokina more druaa. A. could te l l  
becauee he waa h iaher .  
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P. mat 40 yo u mea n, smokina mote druam? 

a. a s c k .  I mean, he w a s  h iah.  He wae nervoue. And h i e  

Q. How long  warn he  w i t h  you a t  t h a t  t i m e ;  do you recall? 

A. I t h i n k  about  f i v e  minutee,  f i v e ,  t e n  minutes.  

Q. And you i n d i c a t e d  t o  t h e  police, i n  fac t ,  he aBked you 
t o  go mome place wi th  h i m ;  i n  t h a t  correct? 

A. I t h i n k  so. And my e x- g i r l f r i e n d  asked m a  t o  come 
inside, and t h a t  i e  when I went i ne ide .  end t h e  

9y- were biu and alaew. 

niah t ,  bu t  he to1 d me he wae aoinq. 

Q. Whv did YOU aek him t o  spend t h e  n i ah r?  

A. &mu Be he w a 8  h iah .  And I f e l t  l i k e  he ehould have 
e leDt  it off, t r y  t o  eleev it off because I observed he waa very  a 
hicrh. 

a 

a 

Q. I n  fac t ,  he i n d i c a t e d  i n  t h e  report t h a t  he got upee t  
w i t h  you when you wouldn't  go w i t h  him? 

A. Yea, he waB,  h e  waa anarv  because he  wae hia h and I h e  W 

i&* 

reason?  
Q. Again, an i n d i c a t i o n  t h a t  he g o t  upse t  for no appa ren t  

A. NO- 

Q. D o  you know a Miem Robereon? 

A. Yes. 

Q .  Was s h e  l i v i n g  near  you a t  t h i e  time? 

A. Yea, t w o  apar tments  over.  

Q. M r .  Hudson appa ren t ly  l e f t ,  t hen ,  a f t e r  your g i r l f r i e n d  

A. Yes. 

aeked you t o  come i n ?  

Q. And how long w a s  he  w i t h  you at t h a t  t i m e ?  

A. About five,  o r  t e n  minutes.  I t h i n k  he l e f t  it waa 
around 12:OO. 

Q -  

A. Yea. 

When you g e t  h igh  on crack cocaine,  there'e an i n i t i a l  
high; i m  t h a t  correct? 

Q .  How long does t h a t  l a a t ,  i n  your exper ience?  

A. About t e n ,  f i f t e e n  minutes.  

Q. And are you back t o  normal, t hen ,  after t e n  o r  f i f t e e n  
minutae? 
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A. Moat people are. 

Q. Okay. 

A. But -9 

Q. What about ~r . Hudeon, a a f g y  a s V O U ~  obeerva t ions?  

A. I t h i n k  t h e  h i ah  l a s t  lana er on him, because my 
exDerie  nce around him, it a f f e c t e d  h i m  a l o t  d i f f e r e n t  than other 
georde I know. 

Q. H a d  you e v e r  asked Mr. Hudson to sleep it o f f  before? 

A. No. 

Q. Why did  you t h a t  n igh t ?  

A. Becauoe I could  t e l l  he wae ve ry  high. 

(PC-R. 363-370)(emphaeis added ) ( aee  a l a o  PC-R. 377). Gerald Bembow t e a t i f i o d  

t h a t  he  w a s  60 e t r u c k  by ~ r .  Hudson's r e a c t i o n  to c rack  that he broke h i 8  own 

h a b i t  am a r e s u l t .  

He is  a good pereon. And I know t h i e .  And I Been how it a f f e c t e d  hhn. And I 

t r i e d  t o  e t r a i g h t e n  my l i f e  o u t  now, you know, because of  what happened wi th  

him and h i 0  e i t u a t i o n . "  (PC-R. 3 7 2 ) .  

"I got t o  t h i n k i n g  about  T i m  and I knew him all my l i f e .  
r) 

Gerald BembOw waa i n  priaon a t  the time of Mr. HudsonWa t r i a l .  H e  wae a 
* brought  back t o  Tampa f o r  it, bu t  d id  no t  t e s t i f y .  He waa a u r p r i e e d  t h a t  no 

one con tac t ed  him on beha l f  of Mr. Hudaon (PC-R. 371). As a r e a u l t  of 

eounsel'm f a i l u r e  t o  i n t e rv i ew  Gerald, a weal th  of ev idence  euppor t ing  an 

i n t o x i c a t i o n  de fense  w a n  no t  heard by t h e  ju ry .  a 
Mr. Hudfaon's f a t h e r ,  Daniel  M. Hudeon, wae approached by counael  and d id  

t e s t i f y  a t  t r i a l .  However, t r i a l  counse l  f a i l e d  t o  develop t h e  drug  a d d i c t i o n  

i s a u e  w i th  him. The f a t h e r  t e s t i f i e d  at t h e  Rule 3 .850  hearing:  

Q. Now, M r .  Conrad t a l k e d  t o  you about  t e s t i f y i n g  for 

A. Yee. 

T h o t h y ;  i m  t h a t  correct? 

Q. 

A. I t  was j u s t  l i k e  I said, vaguely, way back t h e r e ,  I 

And do you recall what he alrked you about  Timothy? a 
c a n ' t  remember word for w o r d .  But he asked m e  t h i n g s ,  you k n o w ,  
about  how wae he when he w a e  coming up d i f f e r e n t  t h i n g e  l i k e  t h a t .  
Then he, even t o l d  m e  t o  j u s t  t a l k  about  T i m .  And I a t a r t e d  
t a l k i n g  and, you know, Baying t h e  t h i n g 9  t h a t  I can remember about  
him coming up, what he liked t o  do and, you know, places w e  went. 
Thinga t h a t  w e  done toge the r .  
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Q. What kind of t h i n g e  did you t e l l  Mr. Conrad? 

A. Thing6 l i k e  what? 

Q. What d i d  you t e l l  him? I mean, do you recall  any of t h e  
convereat ion,  any information you gave nr. Conrad? Did you t a l k  
t o  Mr. Conrad about your d ivorce  wi th  your wife? 

A. J u s t  l i k e  I nay, 1 c a n ' t  recollect t h a t  f a r  back. I 
don ' t  know whether ha aeked m e  thoiae quee t ione  or not .  
r e a l l y  remember. 

I c a n ' t  

Q. D o  you know i f  you ever t a l k e d  t o  him about  your w i f e ' s  
d r ink ing  problem? 

A. I don ' t  t h i n k  I had t h a t  much t a l k  w i th  him, for t o  g e t  
t h a t  deeply  i n .  

Q. What was your impression of what he wanted from you a t  
t h a t  time, if t h a t  is easier f o r  YOU? 

A. Okay. My impression wae t h a t  I w a e  supposed t o  be a 
c h a r a c t e r  witneee. And he wanted t o  b e t t e r  p a r t  of T i m ' U  l i f e .  

Q. And did  you t e l l  him what you could about t h a t ?  

A. Yea, I d id .  

Q. D i d  you, aa  f a r  as your recollection goee, get i n t o  t h e ,  
maybe no t  t h e  b e t t e r  parts, t h e  problem6 a t  home and t h a t  kind of 
a t u f  f ?  

A. I don ' t  t h i n k  80. 

9. Did YOU eve r  mention t o  him t h e  fact t h a t  YOU became 
aware t h a t  Tim w a s  havina a drug aroblem? 

A. pro, I don ' t  t h i n k  it even aot that;  f a r .  

Q. Did YOU no t  mention t h a t  becauae YOU d i d n ' t  want t o  
CooImrate wi th  Mr. Conrad? 

A. No. it waen't t h e  i dea  I d i d n ' t  want t o  cooperate wi th  
him. I j u s t  never w a s  asked the ques t ion  of t h a t  n a t u r e .  

Q. Were you aware t h a t  t h a t  kind of informat ion  may have 
been r e l e v a n t  t o  Mr., t o  your 5011'0 t r i a l ?  

A. 

Q. 

t r i a l ?  

A. 

Q. 
A. 

I am no t  good a t  t h e  word " re levant . "  

A t  t h a t  t ime d i d  you -- 
THE COURT: Did you t h i n k  it might be  important  t o  him 

* * *  

J wae t h i n k i n a  it miuht hu r t .  

You d i d n ' t  vo lun tee r  t h a t ?  

I d i d n ' t  vo lun tee r  it. 
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Q. Had Mr. Conrad aaked you about t h a t  s t u f f ,  would you 

A. Jumt what he wanted t o  know,  I t o l d  him. 

Q. You had no reaeon t o  withhold t h a t  from him, d id  you? 

have h e s i t a t e d  t o  t e l l  him about it? 

A. NO. 

(PC-R. 381-384)(emphaeim added) .  

Couneel eimply f a i l e d  t o  i n v e s t i g a t e  t h e  m a t t e r  and as a conaequence 

fai led to infarm h i s  mental h e a l t h  e x p e r t ,  D r .  Bob Berland, on t h e  t o p i c .  Had 

he conducted an  adequate  i n v e s t i g a t i o n  he would have found a wealth of  

ev idence  suppor t i ng  a vo lun ta ry  i n t o x i c a t i o n  defenee.  T r i a l  counes l ' e  

complete f a i l u r e  t o  determine what t h e  Bembow b ro the ra ,  ae w e l l  am o t h e r  

witneeaem, might have t o  eay wae unreasonable  and i n e f f e c t i v e .  Decieions made 

i n  ignorance,  wi thout  i n v e r t i g a t i o n ,  are n o t  reaeonable .  Harris v. Dug9 er I 

874 F.2d 756 (11 th  cir. 1989) .  

"The adequacy of a p r e t r i a l  i n v e e t i g a t i o n  t u r n 8  on the complexi ty  of t h o  

case and t r i a l  s t r a t e g y , "  Code v. Montaomerv, 799 F.2d 1481, 1483 (11th C i r .  

1986) .  

supported by t h a t  of lay witneeees .  T r i a l  couneel 'e  failure t o  i n v e s t i g a t e  

was no t  r ea sonab le  under t h e  circurnstancea. Futch v. Duaaer, 874 F.2d 14831 

1486 (11 th  cir. 1989) .  See also: Kenlev v. Armontrout, 937 F.2d 1298, 1303 

( 8 t h  cir. 1991);  Chambera v. Armontrout, 885 F.2d 1318, 1320-1322 ( 8 t h  C i r .  

1989); Goodwin v. Balkcam, 684 F.2d 794, 817 (11 th  C i r .  1982); and P i n n e l l  v. 

Cauthron, 540 F.2d 938 ( 8 t h  C i r .  1976) .  

H e r e  counse l  had elected a complex defenee  r e q u i r i n g  e x p e r t  tef3timOny 

Furthermore, nr. Hudson had a r i g h t  t o  expec t  h i s  lawyere t o  know t h e  

l a w  t h e y  w e r e  r e l y i n g  upon. The i r  f a i l u r e  t o  understand Guraanua, supposedly 

t h e  foundat ion  of t h e i r  t heo ry  of defenee,  warn g roee ly  unreasonable .  V e l a  v. 

Estelle, 708 F.2d 954, 965-966 ( 5 t h  C i r .  1983) and Harr i son  v. Jones, 880 F.2d 

1279, 1281 (11th C i r .  1989) .  This o b l i g a t i o n  t o  know the l a w  a t t a c h e s  even as 

it evolves  w i th  r e c e n t  dec ie iona .  Lewandweki v. Makel, 949 F.2d 884, 887-889 

( 6 t h  C i r .  1991); F r e t w e l l  v. Lockharfi , 946 F.2d 571 ( 8 t h  C i r .  1991) .  

S u b e t a n t i a l  and va luab le  l a y  t e a t b o n y  ae to M r .  Hudeon'a coca ine  

a d d i c t i o n  and i n t o x i c a t i o n  wan a v a i l a b l e .  I t  w a n  p r e sen t ed  at t h e  Rule 3.850 

47 



hearing by poet conviction counsel. 

developed for the jury or for consideration by tha mental health expert. 

Conficlrnce i8 undermined in the outcome by counsel'er deficient performance. 

S t r ic k w d  V. Washinat on, 466 U . S .  668 (1984). Here trial couneel'a 

"identified acts or omiseions were outoide the wide range of profemeionally 

competent ammiatance," 466 U . S .  at 690. Because of the deficient performance, 

a wealth of evidence supporting a voluntary intoxication defenae wae not 

Thi8 important teetimony wae not 

a 

preaentad to the jury. Had it been preeented, there exista a reasonable 

probability of a conviction of the leeeer included offense of 8econd degree 

murder. Mr. Hudson met hie burden and 3.850 relief wae required. Thim Court 

muat order a new trial. 

b 

I, 

a 

0 

AROUWENT IIT 

)(R. HUDSON WAS DENIED A COMPETENT HEALTH EXAMINATION IN 

AND DEFENSE COUNSEL RENDERED INEFFECTIVE ASSISTANCE IN THELR 
FAILURE TO SECURE A MINIMALLY ADEQUATE AND TIMELY MENTAL HEALTH 
EVALWATION. 

VIOLATION OF HIS SIXTH, EIGHTH AND FOURTEENTH AMEND- RIGHTS/ 

Thia murder took place the night of June 17-18, 1986 (R. 782). Mr. 

Hudeon waa arrested for violation of probation and charged with the murder on 

June 19, 1986. He ie and was indigent, and the public defender waa appointed 

shortly after hie arreet. Witneseee were not depoaed until October 1986 and 

January 1987. Trial counsel had very little contact with Mr. Hudeon until 

day8 before trial. It ie not aurprieing in the general neglect of hie defenee 

that a mental health expert was not contemplated until the last minute, that 

the evaluation proeeee did not begin until day8 before trial, and that the 

expert wae provided almost no background information on Mr. Hudson. The 

mental health expert waa appointed on January 6, 1987 (PC-R 2011 260-61). He 

evaluated Mr, Hudeon on January 8, 9, and 22, 1987 (PC-R. 259). Trial couneel 

filed a motion to continue just before trial and told the Court Dr. Berland 

needed more time to prepare hi0 evaluation. 

the Court that Dr. Berland'e testimony would go to Mr. Hudeon'e ability to 

form intent, recognizing that thie wata not an insanity defenee. 

was denied (R. 7-8). Given the dofenee theory of voluntary intoxication and 

Trial couneel also volunteered to 

The motion 
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Mr. Hudmon'a mmverm cocaine addiction which went uninveatigated, thi8 wan 

clearly ineffactive aeeiatance of counoel. The circuit court in fact found 

deficient performance a8 to the failure to timely obtain the aeeiatance of a 

mental health expert. 

Ae argued elmewhesa in thin brief  in detail, trial counsel almomt 

completely failed to investigate important aspecte of Mr. Hudmon'a background 

relating to hia ability to form mpecific intent at the time o f  the murder, in 

particular hia crack addiction. Their teetimony at the evidentiary hearing i e  

eet out in the preceding argument. 

Thr expert at trial, forensic poyehologiot Dr. Bob Berland, a160 

testified at the Rule 3.850 hearing. He did not recall being provided any 

background matorialo on Mr. Hudnon'n drug problemm and a review of hi0 trial 

temtimony ouggeeted he had none to rely upon: 

Q. Specifically, and let me aek you if you have any 
recollection of receiving any material6 from either Mr. Stone or 
nt. Conrad which in any way documented Mr. Hudeon'n drug abuaa 
prob 1 em? 

my reaponsea in teatimonv, and knowing how I thouaht about thinar 
then, X aDDarentlv had no evidence. becauae I made a c o m n t  to 
the eff ec t. ' that I had no evidence in &her d i r  ect ion. 

A. Again, I have no direct memory at this time. Baaed on 

(PC-R. 262-263). When shown an exhibit in thin cane (Defenae Exhibit lo), a 

1986 jail intake report indicating Mr. Hudson's cocaine UBB, Dr. Berland maid 

this would have triggered a deeire to know more in order to perform a thorough 

evaluation: 

A. Well, if I underetand the nature of your queetion, the 
ieeue i e ,  would I have pureued information which euggeeted the 
preeence of cocaine a0 a factor in the offenae. 
poychoactive druge, including cocaine, particularly cocaine, will 
tend to gravely exacerbate or inteneify pmychotie ayrnptome, they 
are very relevant to an understanding of what his mental health 
condition is at a particular time in my opinion. 

So that had I had direct evidence, the way I have done 
t h i 8  nince the early '8O'm, I would have been very intersated in 
that and needed to pureue it am part of the mental health 
evaluation. 

And becauae 

(PC-R. 266-267). 

Dr. Berland had not been given anything at the time of the trial on Mr. 

Hudoon'e cocaine addiction: 

a 

0 
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Q. D i d  you have a u f f i c i e n t  information a t  t h e  t i m e  of your 
o r i g i n a l  eva lua t ion ,  which allowed you t o  develop e i t h e r  f r o m  nr. 
Hudnon or from lay witnesaee t h e  r e l e v a n t  information concerning 
h i r  coca ine  problem and s p e c i f i c a l l y  t h e  use  of coca ine  a t  or near 
t h r  t h e  of t h e  of fense?  

A. To t h e  extent: t h a t  f w a s  unaware of t h e  l a y  witneaeem o r  
was unable t o  g a i n  access t o  them, no, I d i d n ' t  have. 

(PC-R. 293). 

H e  e p e c i f i c a l l y  did not  recall being given any informat ion  on M r .  

Hudeon'e u s e  of coca ine  s h o r t l y  be fo re  t h 0  o f f enae  and t e e t i f i e d  as t o  i t 8  

importance t 

Q. A t  t h e  t i m e  of t h e  o r i g i n a l  t r i a l  d id  Mr. Stone eve r  
report tQ you t h a t ,  i n  f a c t ,  nr. Hudson had told him t h a t  he had 
uEed coca ine  e h o r t l y  prior t o  t h e  o f f ense?  

m 

I) 

ci 

I, 

A. I have no direct  memory of t h a t .  I would have t o  i n f e r  
from my r e a c t i o n s  a t  t h e  t i m e  t h a t  I did  no t  have t h a t  knowledge, 
simply becauee my r e a e t i o n a  would be, normally,  under t h o s e  
circumetancea t h a t  I have information from t h e  defendant  b u t  I 
have no o u t a i d e  co r robora t ion  of it. 

But my i n d i c a t i o n  a t  t h e  t i m e  of t h a t  t r i a l  wae t h a t  I 
had no informat ion  e i t h e r  way. 

(PC-R. 277- 278). 

I n  re- evalua t ing  M r .  Hudeon f o r  t h e  hear ing ,  D r .  Berland w a s  able to 

i n t e rv i ew l a y  witneasea h e  had no t  prev ious ly  been given acceas  t o  by t r i a l  

counsel  : 

A. The lav witnessea were i n t e r e s t i n a  and aa  i s  tvd.c.&Lly 
t h e  caee, h e l p f u l  i n  t h a t ,  one, t h e v  corroborated svmutorn 
Anformation I a o t  from t h e  defendant ,  and each of t h e s e  in t e rv i ewe  
warn done independentlv.  Of course,  I tried to aek t h e  quee t iona  
i n  a nonleading f a sh ion  am much am poeeib le .  

witneesee.  Many of them eaw t h e   me kind of eymptoma. 

one of t h e  witneaaea whoae information I d i d  not  u s e  i n  r each ing  
my c u r r e n t  concluiaiona, i n  t h a t  all bu t  t h i a  one witneaa admitted 
to B o m e  aymptome about which I aeked them and denied o t h e r a  i n  a 
fanhian  t h a t  is f a i r l y  t y p i c a l  when people are be ing  genuine. NO 
one pereon can have a l l  t h e  eymptome you are i n q u i r i n g  about. 

aymptome wi thout  b e n e f i t  of druge bu t  i n  much milder forme, which 
ie conmistent  wi th  what f obaorved and wi th  what I would expec t  
from t h e  t e a t  f i n d i n g s  wi th  t h e  de€endant.  

They had a s i m i l a r  p i c t u r e  of t h e  defendant  among t h e  

They appeared t o  be f a i r l y  genuine r e p o r t s  i n  a l l  b u t  

Seve ra l  of t h e  wi tnesses  i nd ica t ed  t h e  presence  of 

One wi tness  i n d i c a t e d  t h a t  t h e  defendant  seemed t o  react 
f a i r l y  extreme and w a s  able t o  deec r ibe  s o m e  aymptoma t h a t  he 
ehowed wi th  mari juana.  A l l  of them ind  b t e d  t h a t  t h e r e  was an  
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extreme difference in the defendant'e behavior when he was under 
She infl uence o€ cocaine. Th at he had what would be calls4 in mv 
fiald a idiomvneratic response to cocaing. And they pretty much 
universally described his raeponaee, including two important 
f actor6 : 

1. ic ver fane ze ve 
ramt lese, una blr to control hie imlpulers or t o sit mtill. and he 
P f i m i n t  where a lot of them 
described his eves ae aettinu verv bia when he waa on cocaine. 

thinas that would nonnallv not create a reaction. 
seemingly innocent commante. 
provoke anger or a phyeical reaction. 
provoke anger he would overreact to in a way that made him 
threatening to at least eome of the witnesses. He would look 
around a8 if he were frightened. 

There is in their apontaneoue description6 that he 
checked the windowe frequently becaure he thought people were out 
there looking at him. 
number of the witneaaes indicated that when they were using 
cocaine he would hueh them, may, 

hear something outeide. 

and dieturbed individual." A number of the witnessee, three of 
them, also noted that 3 
b n a  reactions to the cocaine, 80 that the affect8 on him wouldn't 
laat the normal duration of a high, which as she described it 
would be anywhere from, say, ten to twenty minutes. He could a0 
on for as much as several hours of reactinq. 

that he was not out of control when ha wasn't hiah, but when he 
was, he amearad to be a verv, very different Derson, to function 
differently, to act differently, and to have fewer control8 over 
h i 8  thinking and hie behavior. 

you prior to your testimony at Mr. Hudson's trial in 1987P 

didn't have acceae to that information at that time. 

other form, information of that nature? 

cocaine? 

Be uot extremelv anarv an d violent over-reactina to 
Minor jokee, 

Things that would not normally 
Thing6 that would normally 

Thought people were out to get him. A 

"Did you hear something? Did you hoar aomething? X 
People are out there." 

There was a consistent description of "Acutely paranoid 

That's the primary information that I got from them, 

Q. Doctor was any information of that nature provided to 

A. Well, I didn't talk to any of t hese witneeeea, 00 I 

Q. 

A. 

None w a s  provided to you as best you can recall in any 

That he had this extreme idioeyncratic reaction to 

Q. Yea, mir. 

A. No, not that I can recall. 

(PC-R. 269-273)(emphaeis added). 
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Dr. Barland t e e t i f i e d  a t  t h e  Rule 3.850 hear ing  t h a t  h i s  no t  having theme 

important  background aourcee coneiderably diminiahed him aa a witneee a t  t h e  

o r i g i n a l  trial: 

Q.  
before Mr. Hudson'e j u r y  and judge i n  him came? 

A. W e l l ,  it'@ a judgment call i n  p a r t ,  on my p a r t ,  having 
premented evidence t o  juriem over  t h e  yeare.  I t  neema to m e  from 
my exper ience  t h a t  it would have been a m o r e  peirauaeive and m o r e  
c l e a r l y  underatandable p reeen ta t ion  had I been able t o  go through 
t h e  kinde of detai led information t h a t  I have now from t h e  l a y  
witnomaem which g i v e  direct information about what he does when he 
is  under t h e  in f luence  of coca ine  and how it a f f e c t s  h i s  mental 
h e a l t h  condi t ion .  

Wow would t h a t  have been important t o  your teetimony 

Cert a i n  l v .  the Droblema t h a t  he had would have a m a r  ed t o  be 
B l o  t more eer ious t han  I wae a ware of a t  t h e  t i m e  I t e a t i f i e d  i n  
the Daat. And of couree, what complicatem a l l  of it ie that aince 
the defendant  d i d n ' t  t r u s t  m e  a t  t h e  time of t h a t  eva lua t ion ,  by 
him report a t  leaet,  because of t h e  l a t e n e e e  i n t o  which, wi th  
which I came i n t o  t h e  game, I had no informat ion  from him about  
him percept ion6  or h i s  a c t i o n s  or anything regard ing  what was 
going on wi th  him a t  t h e  t i m e  of t h e  of fenae .  

(PC-R. 276- 277).  I n  p a r t i c u l a r ,  he f e l t  not  having thim informat ion  

diminiehed h i e  tes t imony ae t o  Mr. Hudson's a b i l i t y  t o  form a p e c i f i c  i n t e n t :  

Q. How, i f  i n  any way doem your opin ion  change based upon 
t h e  new informat ion  t h a t  has  been provided t o  you by o u r  o f f i e a  
and t h e  lay witnessee  you have t a l k e d  t o ?  

on t h e  bae i a  of t h e  new information t h a t  I have from t h e  l a y  
witneeaea ,and from t h e  defendant  and from your o f f i c e ,  the 
inereaaed  aer iouaneae of h i s  d i s tu rbance  a t  t h a t  t i m e  would 
c e r t a i n l v  have an impact i n s o f a r  as makina mv oDinion firrner i n  
t h a t  regard. The problem, of course,  i a  t h a t  t h e r e  is no clear 
g u i d e l i n e  i n  t h e  l a w  aa t o  how aevere ly  d i e tu rbed  morneone ha8 t o  
be before they cannot form a p e c i f i c  i n t e n t .  

A. That ie a very  d i f f i c u l t  quee t ion  t o  answer. S t r i c t l y  

* * *  

Q. How would it have been r e l e v a n t  i n  t h e  way t h a t  you 
expla ined  t h e  i eeue  t o  t h e  jury?  

A. How would t h i s  added information -- 
Q. Yea. 

A. W e l l ,  of couree,  if I had had direct informat ion  about  
him being i n t o x i c a t e d ,  and about t h e  o f f ense ,  I would have been 
able t o  rrrovide more direct  i n f o m a t i o  n about h i s  cond i t i on  a t  t h e  
t i m e  af t he of fenae .  That c e r t a i n l v  would have r e i n f o r c e d  t h e  
uaurnents  about mi t iga t ion .  

it i m  with  t h e  evidence about him r e a c t i o n  t o  cocaine.  It's l e e e  
clear t h a t  he, I mean, t h e r e  is p l e n t y  of evidence j u e t  from 

The information t h a t  I had wae aimply l e a 8  po ten t  t h a n  
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8itting in, watching him, that he can e i t  calmly. He ia not 
moraebody that in enraged and out of control. 

And it eeeme to me that it'r harder for jurierr to accept 
the meverity of aomeone's dieturbance when they eee them sitting 
Calmly in court. Not to say that aolrrebody can't eit calmly in 
court and be very disturbed. But I think it'e harder for a jury, 
in my observation, at leaet, to accept. However, A€ I am able to 
b r i m  to the iurv a lot of inf ormation from Drowle who have no 
personal etak e in the outcome of the trial that, in fact, hie 
behavior i s  radicallv different when he ia under the influence U 
cocaine. then I am makina a verv diffaren t araument to t he iurv i n 
I more forceful argument. a 

(PC-R. 279-280)(emphaaie added). Dr. Berland concluded that Mr. Hudeon waa "a 

lot more eeverely mentally dimturbed" than he previously found: 

S 

* 

8 

Q. In thia case what did the information from the lay 
witneeeee do concerning your original opinion that Mr. Hudeon war 
not malingering theae symptoms? 

A. Well, in hie eaee he had withheld e nouah informa t i O Q  
) t the la w to be a more 

V e of t e. 
(PC-R. 287)(emphasia added). 

P o s t  conviction counsel had Mr. Hudaon reevaluated by a mental health 

profesaional who wae given adequate background material. 

hearing, Dr. Peter Macalueo teatified a0 to hie evaluation ae an expert 

A t  the Rule 3.850 

witnesm and addictionologiet: 

Q. What is addictionwlwgiat? 

A. An addictionologiet is a physician who apecializee in 
addiction medicine, which is the diagnoaie, treatment and 
management of addictive diaordere, mainly alcohol and drug 
addict ion. 

Q. And are you currently in private practice, Doctor? 

A. yee, I am. 

Q. Can you juet briefly deacribe for the Court what your 

A. My practice mainly at thim time involves treating 

practice involvee at thia time? 

patients that are addicted to drug0 and alcohol. 
neventy or mighty percent of my time. 
for the Joint Commiaeion on Accreditation of Health Care 
Organizationa. I am the only addictionologiet that the Joint 
Commisaion haa. And it'm in that capacity that I utilize my, of 
caurme, expertise in addiction medicine but also quality waeurance 
and utilization review. 

That ie about 
f also work aa a coneultant 

(PC-R. 400-401). 
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Dt. Macalumo telrtified ae t o  h i e  eva lua t ion  of Mr. Hudeon, and descr ibed  

t h e  phys i ca l  and mental h e a l t h  e f f e c t 8  of coca ine  abuse. It  should be noted 

how c l o e e l y  his d e a c r i p t i o n e  o f  t h o  e f f e c t e  of t h e  drug match l a y  teatimony 

preaented  elnewhere in t h e  hearing,  desc r ib ing  Mr, Hudeon a t  t h e  t i m e  o f  t h e  

c r i m e .  

a 

9 

Q 

Q .  Xn your eva lua t ion  of Mr. Hudrron, Doctor, did you 
determine t h a t  t h e r e  had been a h i e t o r y  o f  drug and/or  a l coho l  
abuee? 

A. Yea, I did.  Mr.  Hudeon haa a f a i r l v  s i a n i f i c a n t  f a m i k  
h i a t o r v  of chemical dependencv. It'e found i n  h i e  moth=. a l e o  in 

extremelv imgortant  becauee w e  know now t h a t  chemical derrendencv 
a br other and eiatet . W e  uaua l lv  beain wi th  familv h i  StOKV. I t ' U  

e i c a l l v  a b ioaenet  i c  dieeaee.  

Q. Doctor, d id  you make an u l t i m a t e  conclueion concerning 
whether Mr. Hudson e u f f e r e  from t h e  dieeaae of chemical 
dependency? 

e u f f e r e  from t h e  disease of chemical dewen d m c v  . It'a f a i r l v  in 
an advanced form a t  t h i s  time. 

A. Oh, yes  t h e r e  is no me8 t i o n  i n  m v  mind t h a t  Mr. Hudmort 

Q. J u s t  b r i e f l y  €or  t h e  Court could you e x p l a i n  what is t h e  

A. Yea. The d i eeaae  of chemical dependency i e ,  am I aaid 

d i e e a s e  of chemical dependency? 

earlier, it'li a b iogene t i c  d ieeaee  wi th  var ioua  peychoeocial  
CompOnentS t o  it t h a t  r e s u l t  i n  a Deraon obeesa ive lv  and 
commla ive lv  uging mood a l t e r i n n  druaa -ni t  e adverse  l i f e  
conseatencam. 

Q. Drawing your a t t e n t i o n  t o  t h e  t i m e  frame of 1985 and 

A. Mr. Hudson was verv  addicted a t  t h a t  t i m e  frame. H i m  

1986 wae M r .  Hudeon addicted t o  any eubetancee? 

a d d i c t i o n  began around t h e  t i m e  he wae twelve, t h i r t e e n  or 
fou r t een  when he first began ueing drugm and e e c a l a t s d  throughout  
h i e  t e e n  yearn and e a r l y  twent iea .  During t h e  t i m e  frame t h a t  you 
mentioned he became eevefely addicted t o  t h e  c rack  form of 
cocaine. o f t e n  c oneumina f our or  fi ve  hun dred d a l l a r a  of cocai- 

day. 

Q. What ie c rack  cocaine? 

A. Crack c ocaine  ie a form of coca ine  t h a t  can be amoked or 
inhaled:  t h e r e f o r e ,  aet a much h i s h e r  eunhoria.  much h i a h e r  
i n t o x i c a t e d  e t a t e .  

Q. How doe6 it a f f e c t  a permon? 

A. W e l l ,  coca ine  i e  b a e i c a l l y  a n a r c o t i c  drug. When I t r y  
t o  t each ,  eay, my p a t i e n t s  what coca ine  ie and what it does, I 
uaua l ly  e t a r t  o f €  with,  i t ' e  a drug t h a t ' e  a n a r c o t i c  drug. What 
t h a t  mean8 is t h a t  it para lyzee  nerve endings. W e  uae, "we" 
meaning phyeic iane ,  uae coca ine  i n  medicine and have €or a long 
t i m e ,  e s p e c i a l l y  eye a p e c i a l i a t s ,  opthamologieta,  or ENT 
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mpmcialimtm, if momeone hae a piece of steel in their eye, say, a 
physician can put a drop of cocaine on your Bye, the nerve endinga 
would be paralyzed, you won't feel anything. You can go in with 
an inmtrumtant and take out the metal mliver or foreign body. 
Could almo go in and remove cataract or do cataract eurgery. With 
a couple of droge o f  cocaine if aomeone breaks their nose you 
could place cocaine up in the naeal paseagee, break thr bone of 
the nome and set it. 

So what it does on a phyaiological biochemical level ie that 
it paralyzee nervee, it paralyze0 the proper functioning of 
nmrvea. And with that point o f  reference, very eimilarly, when 
aomeone emokee cocaine, injecta it, or enorts it, the primary 
sffect of the cocaine ae we know is on the brain. People uee 
cocaine for the effect it hae on the peraon'a brain. What it doe6 
to the brain 10 baeically what it doee in the eye or in the name. 

ine bv 
at are. that 

It, it paralyzes brain tieaue, nerve timeue, i t ;  bea 
j,gpairina or D aralvzina thoae Darts o f  the brain th 
are c oncerned with what we term ae hiaher brain func-ninq. 

Q. What are thoes? 

A. Ueaning? 

Q. Higher brain functioning? 

A. That means those functions u a t  make ue d i f f  erent fro m 
other animale, ability to reason, ability to form iudamente. the 
ability to have i n e i a h t .  Those higher brain functioning, that 
higher cognitive behavior, ie the firat areafa that are affected 
with cocaine or other drugs. If aomeone takes more cocaine OK 
other druge, the other centere are affected. 

Ae aomeone conaumee more druga, t h e i r  eensory centera may be 
impaired, their perception, how they perceive their environment, 
then their motor functioning, the ability to walk, talk, ae one 
should. And, then, finally, with very higher levela of cocaine or 
other drugs, the centere that control vital lifr functioning, 
blood pre~sure, heart beat, reepiration, those are impaired. And 
then it'a at that stage that Bomeone entere into a coma and may 

we are all familiar with motor impairment, aay, with alcohol. 

peeibly die. 

Q. You have explained some of the reeulte of a pereon uaing 
cocaine. Doctor, if I can aak you a hypothetical, you have had an 
opportunity to review the testimony and findinge of Doctor Berland 
at the original trial, did you not? 

A. Yea, I have. 

Q. Asauming that aomeone euch am Ur. Hudaon is Buffering 
from mental defects a0 Doctor Berland testified at trial, probleme 
with eome organic impairment and paranoid achizophrenia, how would 
cocaine effect a person euffering from thoaia mental defects, as 
opponed to nomeone without thoee mental defecte? 

hypothetical, which, I gueee it ie, with that ayndrome or that 
condition present, and then you add cocaine and other druge to 
that, what one would expect and what would happen would be an 
exacerbation of the normal effectu of the drugm, exacerbating the 
aymptomotology of what i e  underlying it. 

A. Well, with that etrata already preeent, if that ia your 
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Am a concrete example, i€ eomeone, say, i m  paranoid 

mchizophrenic, that means that they have a major mental illneme, a 
major illneee involved in a perron's thinking, which im also 
characterized by a lot of free flowing paranoia. So paranoid 
schizophrenic. Cocaine, crack, the chronic ume of cocaine, will 
aleo produce paranoia. 
ie not paranoid. 
high amountm of it, in this cane, added to a eituation where 
momeone ham underlined paranoid and underlying impairment of his 
thinking, well, then, that would be exacerbated. 

Q. Mr. Hudaon's disease of chemical dependencv, how 
advanced wag it bv the time of the crime in thia case. which would 
have been June of 19861 

maaeive amounts of cocaine along with other druae, mainlv 
marijuana alco hol and often times heroin. Hie Cocaine 
addiction wam to such an extent where he would uae what ie termed 
aa a mlab per day, which is about a hundred to two hundred hite of 
cocaine. This is advanced addiction to cocaine, producing toxic 
affecte, toxic paychoeie, if you would msanina that the levela og 

interact with h i s  environment were uf oeelv imDaired. Hie abilitv 
to reason, to nfocee B information were uroealv imu aired. And 
theee effect6 would produce what we term a toxic w v c  hotic state. 
Cocaine peychoaia. Th e vrolonaed effecte D roduced was termed 
oraanic brain avndrorne, inabilitv to remember. to Drocess 
information. 

It'm very rare to eae a cocaine addict who 
If then you have chronic uee of cocaine and very 

A. Nr. Hudson, bv tJm t ime that you mentioned waa coneuminq 

ine was to auch an extmt where hie abilitv to ~ 8 t ~  eiva an4 

Q. In layman's term, damage to the brain? 

A. Brain damage. That's, that's correct. 

Q. The affects of prolonged ume of crack cocaine, thin 
brain damage, could thie will be regenerated? Is that something 
that momeone can recover from? 

A. It'depende, depends on the individual, it depends on the 

Q. Let'a etay in thie case, juat with crack cocaine. 

A. In thia cage where we are talking about a young healthy 
individual and we are talking about cocaine. cocaine ae oppoeed 
to alcohol, normally doesn't produce permanent brain damage. I 
may normally because it dependa on how YOU are taking it. If you 
are injecting it, if it's mixed with talcum powder, that can often 
produce brain damage. 

permanent brain damage. However, chronic uae producee organic 
brain eyndrome, organic brain ayndrome or brain damage, and this 
damage can exiat for quite prolonged perioda of time. That is why 
it'e termed chronic. 

druge. 

But aa a general rule, chronic cocaine uae doeen't produce 

Ae an example, I think it'e important for the Court to 
realize that, at! I eaid earlier, theme druge are toxic. You put a 
drop of cocaine in your eye, and the aurgeon may have a half hour, 
forty-five minutee to do whatever he hae to do. It'e very aimilar 
to the analogy of eomeone doing some carpentry work with a hammer 
and naila. Someone miaaee the nail and hit8 their thumb, well, 
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t h e  time frame t h a t  t h e  hammer i a  i n  c o n t a c t  w i t h  t h e  thumb may be 
a f.w mil l iaecondn where it'. a c t u a l l y  i n  con tac t  w i t h  the thumb. 
But depending upon t h e  e i z e  of t h e  hmer ,  t h e  force of t h e  awing 
and RO on, t h e  thumb, your thumb may be impaired f r o m ,  anywhere 
from a few minuten t o  eeve ra l  hour.. Or if you h i t  yournelf  80 
nevere ly  and ehattered eome bones, your thumb may be impaired 
fo reve r .  

Normally, w i t h  cocaine,  i n  a hea l thy  i n d i v i d u a l ,  t h e  b r a i n  

Q. It  doen t ake  a period of time? 

A. It takes a pe r iod  of time. 

Q. What are w e  t a l k i n a  about ,  aDDroximatelv? 

A. y e u a l l v  a month, if not  a yea r or two for eome af t he 
r functions to r e t u r n .  

Q. Doctor, based upon your eva lua t ion  i n  t h i n  caee, did you 

recovers over a pe r iod  of  t i m e .  

reach a dec ie ion  t o  a reasonable  degrea of medical c e r t a i n t y  t h a t  
t h e  prolonged and a c u t e  t o x i c  affects of crack coca ine  on Mr. 
Hudaon eauaed grorre abnormal c o g n i t i v e  impairment a long  w i t h  
diminut ion of judgment, percept ion ,  and i n e i g h t  i n  t h i e  caee? 

* * *  

A. I c e r t a i n l y  ag ree  w i t h  t h a t .  I t h i n k  it 's w e l l  w i t h i n  
m o r e  t han  a reaaonable degree of medical p r o b a b i l i t y  t h a t  these 
amountn of coca ine  haa,  had impaired Mr. Wudeon'e h ighe r  c o g n i t i v e  
func t ion .  That i e  what coca ine  does, you know.  

(PC-R. 405-415)(emphaaim added). 

Dr. Maealueo noted t h a t  it was important  t h a t  Mr. nudeon w a s  in j a i l  the 

30 day6 immediately preceding t h e  murder and him appa ren t ly  i n t e n e i v e  ume of 

crack: 

Q. 

A. S i x  days I t h i n k  he would have been i n  j a i l .  

Q. D o  you know how long he had been i n  j a i l  at t h a t  time? 

A. I b e l i e v e  t h i r t y  daye. 

Q. I a  t h a t  unusual f o r  someone w i t h  Mr. HudBOn'B advanced 

You know where he was approximately a i x  daya prior t o  
t h e  i n c i d e n t ,  Doctor? 

dimaaee of chemical dependency, e s p e c i a l l y  i n  crack coca ine ,  t o  
get o u t  of j a i l  and going on, a0 you may, a binge? 

A. Not unusual.  I t ' a  a c t u a l l y  t y p i c a l ,  aomeone who ha8 
been removed, i nca rce ra t ed ,  therefore, removed from t h e i r  druge 
t h a t  they have to have, t h e  moment t hey  get out, t h e y  will a t a r t  a 
binge. That i e  normal, t y p i c a l ,  for t h a t .  

(PC-R. 417) .  
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It w 1 0  Dr. nacaluao'a experience a8 an expert treating addicted pernona 

that they did not take druge to screw up their courage. 

the doctor testified: 

On cross-examination 

a 

0 

Ir 

* 

I) 

Q. Would you agree that alcohol and druge are alao umed in 
many inetancea to build up eomeone'a courage to do eomething they 
would not normally have the courage to do? 

A. People do thingm under the influence of alcohol and 
drugm that they normally wouldn't do otherwiee €or a variety of 
rmamonm. One ia decreased inhibition. Whether, I don't think 
8omeane takea drugs primarily to build up one'e courage, no. 

(PC-R. 440- 441). 

Tho doctor alao though it wae significant that after the murder and 

dispoeal of the body Mr. Hudson "goee out and etarte ueing cocaine again" (PC- 

R. 449). "...I think it ehowe impairment for someone then to go back to the 

drug Section of town, etart using druge continually and then go back home" 

(PC-R. 450). This established that Mr. Hudnon'a intent was simply to get 

druge : 

Q. Doctor, how important is it in your opinion that 
according to the detectives that nr. Hudson confeeeed to them that 
after he diepoeed of the body, he went and bought mome more 
cocaine? 

A. I think it'e extremely important, a i r ,  becauee this i m  
what I have been trying to say in my teetimony, that bia arim arv 
intent was to obtain cocaine that e v e u .  

p. In fact, Doctor, if you were to accept Mr. Benito'e 
hypotheeie, MK. Hudean'e statemente to Me. Robereon after he left 
Mr. Gerald Bembow'e house minutes after the murder would be very 
irrational, would they not? 

A. Extremely, in my opinion. 

(PC-R. 453-454)(emphaeie added). 

A criminal defendant is entitled to expert peychiatric aseietanca when 

the State makee his or hmr mental etate relevant sentencing. Ake v. Qklah oma , 
470 U . S .  68 (1985) .  What ia required ie an "adequate peychiatric evaluation 

of [the defendant'e] state of mind." W e  v. Ke mg, 758 F.2d 523, 529 (11th 

Cir. 1985). In thia regard, there exista a "particularly critical 

interrelation between expert psychiatric ammiatance and minimally effective 

repreeentation of couneel." United States v. Fteeab, 531 F.2d 1278, 1279 (5th 

Cir. 1979). When mental health is at imeue, counsel haa a duty to conduct 
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proper investigation into hiu or her clirnt'n mental health background, 

V , 461 So. 2d 1354, 1355 (Fla. 1984), and to aesure 

that the client in not denied a profeasional and prof esaionallv conducted 

mental health evaluation. && Feaael; Mason v. S t m  , 498 So. 2d 734 (Fla. 
1986); Eiauldi n v. Wainwright, 723 F.2d 799 (11th Cir. 1984). 

Thm fourteenth amendment mandates that an indigent criminal defendant be 

provided with an expert who undertake hiu or her tamk, and who undertakee that 

task in I professional manner. Cowlev v. s t t i c k l b  , 929 F.2d 690 (11th Cir. 

1991). An appointed paychologiet muat render "that level of care, skill, and 

treatment which ie recognized by a reasonably prudent mimilax health care 

provider am being acceptable under eimilar condition6 and circumntancem." 

Stat. 8ec. 768.45(1) (1983). In him or her diagnoeia, an expert im 

required to exercise a profeeeionally recognized "level of care, skill, and 

treatment." The expert is required to adhere to procedure6 that e x p r t r  in 

the field deem neceseary to render an accurate diagnoeis. 

Fiecher, 123 So. 2d 751 (Fla. 3d DCA 1960). Dr. Berland did not exOrCi69, nor 

even approximate, the requisite profeeeional level of care, ekill or treatment 

because he had inadequate time. 

ineffective aeeietance of counsel. See United St ates v,  Cronic;, 466 U.S. 648 

(1984). 

Olschefekv v. 

The eituation io akin to circumatantial 

Florida law alao providee for a right to profaasionally adequate m@ntal 

health aaeiatance. See, e.~., Mason; d. Fla. R. Crim. P. 3.210, 3.211, 

3.216; State v. Hamilten, 448 So. 2d 1007 (Fla. 1984). Once eatabliehed, the 

state law interest ie protected against arbitrary deprivation by the federal 

due proceam clause. a. Hicks v. Okl ahorna, 447 U.S. 343, 347 (1980); vitek v, 

Joneg, 445 U . S .  480, 488 (1980); Hewitt v. Helms, 459 U . S .  460, 466-67 (1983); 

machum v. Fano, 427 U.S. at 223-27. In thie case, both the etate law 

intereat and the federal right were arbitrarily denied. 

The duty to protect the client's right to professianally adequate mental 

health assistance does not reet solely with the mental health profeeeional. 

Trial counsel muet discharge significant reaponeibilities a8 well. Blake; 
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m ! s , d i t  0'Cal"Lmhan , Here, couneel failed i n  t h a t  duty. H e  failed t o  o b t a i n  

t h e  e x p e r t ' s  appointment i n  a t imely  faohion. Thio is empecial ly  shocking i n  

l i g h t  of t h e  s i x  or seven month6 i n  which he f a i l ed  t o  act. H e  n e i t h e r  

ob ta ined  nor  provided t h e  expe r t  w i t h  any of t h e  weal th  of a v a i l a b l e  

informat ion  r ega rd ing  Tim Hudaon'n background. 

provided; no f i r a t -hand  accounts  from thoae  who  had come i n t o  con tac t  w i t h  M r .  

Hudmon were made known to t h e  exper t .  Trial counlratl fa i led  t o  take any of t h e  

etepm necesnary t o  aeeu re  t h a t  h i a  c l i e n t  would r e c e i v e  t h e  e x p e r t  mental 

h e a l t h  a e e i e t a n c e  t o  which ha w a s  e n t i t l e d  t o  f u r t h e r  a defense  r e l y i n g  on it. 

No recorde  w e r e  ob ta ined  or 

9 Mr. Hudeon wal l  denied h i e  f i f t h ,  a i x t h ,  e ighth ,  and f o u r t e e n t h  amendment 

I 

c 

r i g h t e .  Conaequently, Mr. Hudson wae t r ied without  t h e  wealth of mental  

h e a l t h  temtimony euppor t ing  a voluntary  i n t o x i c a t i o n  defenee.  

hu r r i ed ,  lae t  minute uee of a mental h e a l t h  p r o f e s e i o n a l r  i nc lud ing  their 

complete f a i l u r e  t o  provide  neceseary background information,  negated the 

va lue  of an eva lua t ion .  I n  a case where Mr, Hudeon'a mental  c o n d i t i o n  wan 

c e n t r a l  t o  t h e  defenee  t h i a  waa c r i t i c a l  ineffect iveneam. Couneel failed to 

i n v e s t i g a t e  and prepare .  H a d  a reaeonable inveBt iga t ion  been conducted, a 

weal th  of evidence regard ing  M r .  Hudeon'e drug w a g e  wae a v a i l a b l e .  

evidence wam c r i t i c a l  evidence f o r  t h e  mental h e a l t h  examiner t o  know, 

coneider ,  and u s e  i n  h i u  teetimony. Had it been preeented ,  t h e  r e e u l t  of t h e  

proceeding6 would have been d i f f e r e n t ;  a eecond degree  murder conv ic t ion  would 

have been r e tu rned .  Rule 3.850 relief should have been g iven  by t h e  t r i a l  

T r i a l  c o u n 8 e l ' ~  

Thie 

Q 

c o u r t  and musk be ordered by t h i n  Court. A new t r i a l  i e  called for. 

ARGUMENT IV 

THB CIRCUIT COURT SHOULD HAVE GRANTED MR. HUDSON'S MOTION FOR 
SUMIURY AND ENTERED A SENTENCE OF LIFE IN PRISON. 

On direct appeal thim c o u r t  d iv ided  4-3 aa  t o  whether a death eentence  

wae l e g a l l y  aupported by facte preeented  a t  t r i a l .  

direct  appea l ,  "'Our func t ion  i n  reviewing a dea th  mentence i e  t o  cons ide r  t h e  

circumetancea i n  l i g h t  of our  other dec ie ione  and determine whether t h e  dea th  

pena l ty  i e  appropr i a t e . '  Fen endez v. St&& , 419 so. 2d 312, 315 (F l a .  1982)," 

Hudson, 530 So. 2d a t  831. The opin ion  noted Mr. Hudeon'e e i t u a t i o n  waa 

Aa t h i e  Court noted on 
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"arguably a cloee call," 530 So. 2d at 832. A dinment dietinguiehed Ur. 

Hudaon'a mituation from that of the worst offendere deemed worthy of the death 

penalty: 

BARKETT, Justice, concurring in part and dissenting in part. 

I concur ae to guilt and dieeent ae to aentencing. In hie 
mentencing order, the  trial judge made the following findings: 

The facta of the caee, an produced by the evidence, 
indicate that the defendant, TIMOTHY CURTIS HUDSON, waa 
apparently eurprieed by the victim during the defendant'u 
burglarizing of the home owned by the victim and ehared with 
tho defendant'n ex-girlfriend .... 
The extensive teeting done by Dr. Berland on the defendant, 
together with the circumetancee of the nurprise of the 
defendant during the burglary when confronted by the victim, 
convinces the Court that at the time of tho killing and far 
at leaet a ehort period thereafter, the defendant wae 
unable, to a certain extent, to conform him conduct to the 
requiremente of law.... 

In light of our prior case law, I cannot conclude that the death 
penalty i a  proportionate under theae facter. Ae wag etated in the 
seminal case of m t e  v. Dixoq, 283 So.2d 1, 7 (Fla.1973), the 
death penalty ie reeerved "to only the moet aggravated and 
unmitigated of moat merioue crimea." In light of the trial 
judgm'm explicit findinga, I conclude that the murder in this Came 
ia not within the category of crime6 demcribed in Dixorl. 

.... 

KOGAN, Y. ,  concure. 

Hudson, 538 So. 2d at 832-33. 

In granting Mr. Hudson a new penalty phaae the trial court found: 

The Court cannot draw the same conclusion aa to trial 
counnel who represented the Defendant at the penalty phase. 
inexplicable to this Court why the office of the public defender 
which had been representing tho Defendant for five to s i x  monthm 
writed until three weeks before the Defendant'e trial to assign an 
attorney w i t h  no previoua capital murder experience to start 
preparing for the penalty phase. (EH 19-20). Further 
exacerbating thie mituation is the fact that a mental health 
expert waa not retained to agsiet couneel until about the same 
time. (EH 23-24) 

Baeed on this eequence of evente penalty phaee couneel was 
clearly "hurried" in hie preparation and was "uncomfortable with 
t h e  tLme conatrainte, coneidaring the paanitua of the case." (EH 
33) (emphaeie eupplied) Indeed, penalty phase couneel had never 
been confronted with such a limited period of time to prepare any 
type of felony caee, "much lase a firat-degree murder." (EH 33) 
The gravity of thin aituation in beet gummed up by penalty phase 
counrrel'e testimony at the evidentiary hearing. Although he 
temtified he wae as prepared a0 ha could have been under the 
circumstances, he stated: 

It in 
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In reflecting back on the caee and the way the case 
wai presented to me, I certainly felt uncomfortable 
prof erne i o  nallv with proceeding with the penalty phaae, baaed 
on the limited amount of time that I had to prepare. (EH 
41) (mvphaeio oupplied) 

Au a re~ult, a mignificant and uubatantial amount of time 
warn not m p n t  on invemtigating the Defendant's background am to 
drug addiction. (EH 45) While it im true that penalty phaee 
COunael's utatement in that regard warn predicated on what the 
Dofendant and hi8 parente told him, it iu cl ear to thia Court 
baued on the record that there wag a e r  in deaendent evidence 

which h e did not D U X ~ U ~  . (EH 54-74) And, had he diacovered thie 
available evidence, it warn the type of information he would have 
"definitely" prementod to the mental health expert. (EH 74) 
ACCOrd, State v. Lara, 16 FLW S306 (May 9, 1991) 

Seat imonv that he "did not actively. . . mraue anv evidence ox 

V 0 tin to ' * u evidence 

But even more rareaioue ie Denaltv whsa e couneel'g 

witneeeea co ncernina the IDefendant'al drua DKO blem" outaide crt 
talkina to the Defend ant. Indeed, he rslie d "Drimarilv" on 
evid ence developed durinq the milt-innocence D hase relatina to 
the D e f w t ' s  "mental caDacitv or incaDa citv. " (EH 88) 

Accordingly, the Court findn and concludes tha t the 
Pefe ndant wae rendered ineffective aeeietZgaFs of couneel at t hg 
w w .  

The iaeue now presented i e  whether there ia a reaeonabla 
probability that, abeent the deficiencies of counsel, the 
eentencer, which includes the Florida Supreme Court, would have 
concluded after an evaluation of the aggravating and mitigating 
circumatancee, ,that death wae not warranted in thie caee. The 
Court concludem that there is euch a reaaonable probability 
predicated in part on the opinion of the Florida Supreme Court 
which affirmed the defendant's sentence of death by the narroweet 
of margins - 4 to 3. Hudson v. Statg, 538 So.2d 029 (1989). 

At the Defendant'e trial, the mental health expert who 
examined the defendant teetified on croee examination that he had 
no evidence or information based on him reeearch or review of 
report8 that the Defendant either wae or wae not under the 
influence of cocaine at the time he committed thie murder. (R 
419) A t  the evidentiary hearing he teotified that baeed on that 
lack of evidence he warn not in a poaition to intelligently convey 
to the jury what effect cocaine may have had on the Defendant at 
tha time of the offenee but that he now had significant 
information to be able to do 80. (EH 340) 

information which waa available through certain witnoeees prior to 
the firmt trial, him testimony a0 to the mental health condition 
of the Defendant at the time of the offenee would have been 
"subetantially" more forceful, convincing, pereuaeive, 
underetandable, and compreheneible with regard to how the 
Defendant would react while under the influence of cocaine ae 
oppomed to the epeculative opinion he gave at trial. 
thie evidence convinced him that the Defendant "wae a lot more 
severely dieturbed than I realized at the time of thia offenee." 
(EH 309-311 and 315) 

More taignificant im his testimony that had he poeeeeeed the 

As he noted, 
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Bad rrensltv ghaee couneel  re ecnted the available evidence 
gelatinu to the De fendant'a addict i  on to cocaine and iter effect on 
b i a  mont a1 mtate and ha d Denaltv phaee couneel aiven thia 
-n tal health B x m t t  thum allowing the SXO- 
to render a aubstar&&a llv more cornwehenaive and Derrualrivg 
winion. t here in a reaeonable D r o u t y  that the eentencinq 
udao wo uld have aiven more weiqh t to th e two mit iaatinq 
rcumsfanc ea relatina to the mental m,l th of the Defendant which 

(R 883-884) Had thita been the case the sentencing be consid- . 
judge, in undertaking hie weighing proceom, may have found that 
theme mitigating factora outweighed the two aggravating 
circumotances and may have eentenced the Defendant to life 
imprioonment thereby rejecting the jury'6 recommendation of death. 

But. even w i g  umina the 8831 tencina iudae wo uld have atill 
,iFwaed the &at h mnalty in the face of the omitted evidence, tb 
w t  f inda there ie a reasonable & obabilitv that t h  e Florida 
SuDreme Court'e ultimate decision to affirm t h e  death s e n t e a  
would have been different. Ar i t a  noted in that Court's opinion, 
it undertook a comprehensive proportionality review to determine 
whether the death penalty wan appropriate i n  the Defrndant'e came. 
In ultimately rejecting the Defendant's pornition, the Court found 
one case t o  be "arguably close call" - Fitmatrick v. State , 527 
So.2d 809 (1988). However, the Court found that "Hudson'e 
mitigating evidence ie not ae compellinq am that preaented by 
Fitzpatrick." JIudsoq, pg. 832 (empha6im oupplied) 

evidence been Dart of 
the re cord in this cane, there i B a reaeonable probabilitv th at 

Thie Court f b d e  that had the omitted 

the Florida Supreme Court would have found that the Defendant'e 
mit iaat i na evidence would have been juet ag cmmellinu am 
Fit &rick 'e and would have found him d eath eentence to h avt, beeq 
disDroa ortionate in terme of 
Supreme Court affirmed the Defendant'. death eentence by the 
narroweet of margino - 4 to 3. Given that fact, thia Court cannot 
be certain that had the omitted evidence been part of the record, 
on0 additional juetice would not have voted to reverse the death 
eentence. a. Way v. Duaaer, 568 So.2d 1263, 1267 (Fla.1990). 

ADJUDGED ae follows: 

. Ae noted, the Florida 

Therefore, for the reasone expressed, it i n  ORDERED and 

1. The Defendant'e Motion to Vacate hie judgments of 
conviction im denied. 

2. The Defendant'e Motion to Vacate his eantencs of death 
i e  granted, hie rentence of death ie vacated, and he in awarded a 
new eentencing before a jury. 

IT IS FURTHER ORDERED and ADJUDGED that the Court will 
conduct a etatue conference in thie cage on Tueeday, July 30, 
1991, at 1:30 p.m., to either schedule a penalty phase trial or to 
mtay these proceedings pending an appeal by either party. 

Florida, on thie the 23rd day of July, 1991. 
DONE AND ORDERED in Chambere at Tampa, Hilleborough County, 

)a/ RICHARD A. LAZZARA 
RICHARD A. LAZZARA 
CIRCUIT JUDGE 

(PC-R. 807-810)(emphaeie added)(footnotee omitted). 
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Thm Stat. called no witneeeea i n  r e b u t t a l  during p a t  convict ion and wan 

prepared to stipulate t o  testimony of I&. Hudeon's crack u ~ e  and addic t ion  

(PC-R- 343-48). The mubotance of Mr. Hudaon'm post convict ion evidence of 

undevelopd mi t iga t ion  w a s  not  denied by the State. 

Knowing t h e  compelling add i t iona l  teatimany preeented at post convict ion 

which w a n  not  preaented at t r i a l ,  and having t h e  b e n e f i t  of carefull extens ive  

b r i e f i n g  and argument, t h e  t r i a l  cour t  ehould have simply impoaed a l i f e  

eentene.. 

etandardm o e t  o u t  by t h i e  C o u r t  i n  S t a t e  v. Dixon, 283 So. 2d 1 (Fla.  1973) 

and the many c a a e i  t h a t  f l o w  f r o m  it. The c i r c u i t  cour t  bel ieved t h a t  t h i e  

court may have impoeed a l i f e  eentence had counsel preeented t h e  a d d i t i o n a l  

mi t iga t ion .  However, t h e  c i r c u i t  cour t  obviouely fel t  cons t ra ined i n  the 

relief t h a t  it could grant .  Thim C o u r t  ie not 80 constrained.  On t h i r  

record,  thie C o u r t  rhould f i n d  t h a t ,  had t h e  add i t iona l  mi t iga t ion  been 

present  i n  t h e  direct appeal record, a l i f e  eentence would have been ordered 

pureuant t o  a mandatory p ropor t iona l i ty  review. 

On t h i n  record a eentence of death v i o l a t e e  t h e  p ropor t iona l i ty  

CONCLUSION 

Appellant,  Timothy Cur t i e  Hudaonl baeed on t h e  foregoing, r e e p e c t f u l l y  

urgee t h a t  t h e  C o u r t  vacate  h i e  uncons t i tu t iona l  c a p i t a l  convic t ion  and g ran t  

a l l  other relief which t h e  C o u r t  deeme j u a t  and equ i t ab le .  

I HEREBY CERTIFY t h a t  a t r u e  copy of t h e  foregoing motion hae been 

furniehed by United States Mail, f i r a t  class poatage prepaid,  t o  a l l  couneel 

of record on Apr i l  30, 1992. 

Reapectful ly submitted, 

LARRY HELM SPALDING 
Capi ta l  C o l l a t e r a l  Representat ive 
Florida B a r  No. 0125540 

c 

c 

MARTIN J .  MCCLAIN 
Chief Aseis rant  CCR 
Florida Bar No. 0754773 

KEN D .  DRIGGS 
Aeaietant  CCR 
F lo r ida  Bar No. 304700 
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