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IN THE SUPREME COURT OF FLORIDA 

DORCY GAYMON, 

Petitioner, 

V. 

STATE OF FLORIDA, 

Respondent. 

CASE NO.: 78,547 

BRIEF OF RESPONDENT ON THE MERITS 

PRELIMINARY STATEMENT 

Petitioner, Dorcy Gaymon, defendant/appellant below, will be 

0 referred to herein as "Petitioner". Respondent, the State of 

Florida, will be referred to herein as either "Respondent" or 

''the State." References to the record on appeal will be by the 

symbol "R" followed by the appropriate page number in 

parentheses. References to the transcript of proceedings will be 

by the symbol "T" followed by the appropriate page number in 

parentheses. 
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STATEMENT OF THE CASE AND FACTS 

Respondent is in agreement w i t h  Petitioner's statement of 

t h e  case and f ac t s .  
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SUMMARY OF ARGUMENT 

Because a criminal defendant must be convicted of a third 

degree felony for a third conviction of petit theft pursuant to 

§812.014(2)(d), Florida Statutes, and as that subsection 

contemplates the sentencing of one so convicted as a habitual 

offender pursuant to 8775.084, Florida Statutes, there can be no 

question that the legislature intended such a result. 

This result in Petitioner's case is not a double punishment 

fo r  one offense in violation of the double jeopardy clause, as 

Petitioner's felony enhancement was based on the instant offense, 

but the habitual offender sentence was based on his prior felony 

history, the instant offense being only incidental to that 

@ sentence. 

- 3 -  



ARGUMENT 

ISSUE 

WHETHER THE DOUBLE JEOPARDY CLAUSES OF 
THE UNITED STATES AND FLORIDA 
CONSTITUTIONS WERE VIOLATED BY THE TRIAL 
COURT ' S RECLASSIFYING APPELLANT'S 
OFFENSE AS FELONY PETIT THEFT AND THEN 
USING THAT FELONY CLASSIFICATION TO 
ENHANCE APPELLANT'S SENTENCE PURSUANT TO 
THE HABITUAL VIOLENT FELONY OFFENDER 
STATUTE. 

In the case sub judice, Petitioner was found guilty of petit 

theft (R 22). This was Petitioner's third conviction for petit 

theft (R 2 9 ) .  Section 812.014(2)(d), Florida Statutes, states in 

pertinent part that 'I (u)pon a third or subsequent conviction for 

petit theft, the offender shall' be guilty of a felony of the 

third degree, punishable as provided in 88775.082, 775.083, and 

775.084." (emphasis supplied). 

Pursuant to the statutory mandate, Petitioner's petit theft 

conviction was classified as a third degree felony, The trial 

court then determined that Petitioner met the criteria f o r  

sentencing as a habitual violent felony offender and imposed a 

five year minimum mandatory sentence (T 2 8 3 ,  284). 

In an opinion issued on August 9, 1991, and reported at 16 

F.L.W. D2131 (attached hereto), the First D i s t r i c t  Court of 

See D'Alessandro v, Shearer, 360 So.2d 774 (Fla. 1978); Tascano 
v. State, 393 So.2d 540 (Fla. 1981) ("shall" is mandatory 
language). 
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Appeal determined that the sentencing procedure employed in this 

case did not violate double jeopardy, stating that 

We must disagree with appellant s 
premise that the provisions utilized herein 
are dependent on each other and are 
alternative methods of enhancement. The 
supreme court in State v. Harris, 356 So.2d 
315 (Fla. 1978), ruled that the felony petit 
theft statute creates a substantive offense 
"and is thus distinguishable from section 
775.084, the habitual criminal offender 
statute." Id. at 316. In that light, the 
rule is that "[dlouble jeopardy seeks only to 
prevent courts either from allowing multiple 
prosecutions or from imposing multiple 
punishments for a single, legislatively 
defined offense. State v. Heqstrom, 401 
So.2d at 1345. Here, the legislature defined 
the offense of felony petit theft in section 
812.014(2) (d). It then specifically made the 
offense subject to punishment "as provided in 
88775.082, 775.083, and 775.084." (Emphasis 
added. ) Thus, provided the procedural 
safeguards are complied with under section 
775.084 in sentencing the defendant as an 
habitual violent felony offender, we see 
nothing in the respective statutes indicating 
that the legislature did not intend the 
sentence imposed herein. 

Id. at D2132. The appellate court, however, certified the 

following as a question of great public importance: 

WHETHER THE DOUBLE JEOPARDY CLAUSES OF THE 
UNITED STATES AND FLORIDA CONSTITUTIONS WERE 
VIOLATED BY THE TRIAL COURT'S RECLASSIFYING 
APPELLANT'S OFFENSE AS FELONY PETIT THEFT AND 
THEN USING THAT FELONY CLASSIFICATION TO 
ENHANCE APPELLANT'S SENTENCE PURSUANT TO THE 
HABITUAL VIOLENT FELONY OFFENDER STATUTE. 

Petitioner contends that his sentence constitutes a 

violation of the double jeopardy clauses of the United States and 

Florida constitutions as he was twice punished f o r  one crime. 
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The State disagrees and urges this Honorable Court to answer the 

certified question in the negative. 

In addressing the enhanced penalty provisions of the former 

larceny statute, this Court stated in State v. Harris, 356 So.2d 

315, 316 (Fla. 1978) that 

Section 812.021(3) provides in pertinent 
part, that upon the third or subsequent 
conviction for petit larceny, the offender 
shall be guilty of a felony in the third 
degree (rather than a misdemeanor in the 
second degree). This statute creates a 
substantive offense and is thus 
distinguishable from Section 775.084, the 
habitual criminal offender statute. While 
both sections provide for the enhanced 
punishment of a repeat offender, under 
Section 775.084 the prior offense serving as 
the basis for the increased sentence need not 
be related to the present offense (as long as 
it is "qualified" under Subsection ( 3 ) )  and 
enhanced punishment is sought in a separate 
proceeding following conviction or 
adjudication of guilt. 

In Eutsey v.  State, 383 So.2d 219, 223 (Fla. 1980), this 

Court discussed the purpose of the habitual offender statute: 

The purpose of the habitual offender act 
is to allow enhanced penalties for those 
defendant who meet objective guidelines 
indicating recidivism. The enhanced 
punishment, however, is only an incident to 
the last offense. The act does not create a 
new substantive offense. It merely 
prescribes a longer sentence for the 
subsequent offenses which triggers the 
operations of the act. The determination of 
whether one may be sentenced as an habitual 
offender is independent of the determination 
of guilty of the underlying substantive 
offense, and new findings of fact separate 
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and distinct from the crime charged are 
required. Reynolds v. Cochran, 138 So.2d 500 
(Fla. 1962). 

See also Washinqton v. Mayo, 91 So.2d 621 (Fla. 1956) (habitual 

offender sentencing involves neither double jeopardy nor double 

punishment for the same offense). 

A third conviction for petit theft under the mandatory 

provision of B812.014, Florida Statutes, thus becomes a third 

degree felony, which is a new substantive offense to which a 

certain penalty attaches. The habitual offender statute "merely 

prescribes a longer sentence for the subsequent offenses which 

triggers the operation of the act." 

The double jeopardy clauses of the United States and Florida 

constitutions prohibit multiple punishments f o r  the same offense. 

State v. Heqstrom, 401 So.2d 1343 (Fla. 1981); Whalen v. United 

States, 445 U.S. 684 (1980). However, the fifth amendment 

presents no substantive limitation on the legislature's power to 

0 

prescribe multiple punishments. Whalen, supra; Albernaz v. 

United States, 450 U.S. 333 (1981). 

In the situation at bar, the legislature determined that a 

defendant must be punished for a third petit theft conviction by 

classifying the third conviction as a third degree felony, The 

legislature also determined that a defendant could be accorded 

habitual offender status based on his previous felony history. 

Indeed, 8812.014(2)(d), Florida Statutes, specifically refers to 
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the habitual offender statute as a sentencing option. Here, 

Petitioner was convicted of a third degree felony, which carries 

a maximum penalty of five years incarceration (§775.082(3)(d), 

Florida Statutes), and he was sentenced as a habitual violent 

felony offender to five years in prison. The only difference is 

that, as a habitual offender, Petitioner must serve the full five 

years pursuant to the minimum mandatory provisians of 8775.084, 

Florida Statutes. 

As this Court recognized in Williams v. State, 517 So.2d 681 

(Fla. 1988), reclassification and minimum mandatory provisions 

operate independently of one another and are not alternative 

methods of enhancement. This is so because the provisions serve 

different purposes and address separate evils. State v. Smith, 

470 So.2d 764 (Fla. 5th DCA 1985), approved, 485 So.2d 1284 (Fla. 

1986); Haywood v. State, 4 6 6  So.2d 4 2 4  (Fla. 4th DCA 1985), 

approved, 482 So.2d 1377 (Fla. 1986); Perez v. State, 431 So.2d 

274 (Fla. 5th DCA 1983), approved, 449 So.2d 818 (Fla. 1984). 

In Missouri v. Hunter, 459 U.S. 359, 74 L.Ed.2d 535, 103 

S.Ct. 673 (1983), the United States Supreme Court held that where 

a state legislature authorizes cumulative punishment under t w o  

statutes, regardless of whether based on the same conduct, a 

court's task of statutory construction is at an end and the 

prosecutor may s e e k  and the trial court impose cumulative 

punishments under such statutes in a single trial. The double 

jeopardy clause only prevents the sentencing court from imposing 

punishment greater than that authorized by the legislature. 
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In State v. Whitehead, 472 So.2d 730 (Fla. 1985), this Court 

held that the determination of punishment for crimes is a 

legislative matter. In discussing whether pursuant to 

§775.087(1), Florida Statutes, a defendant's sentence may be 

enhanced a minimum mandatory sentence imposed, this Court 

stated that "(a)bsent an indication from the legislature that 

these subsections are an either/or proposition, both subsections 

will be followed." Id. at 732. 

Similarly, in this case, by specifically stating that a 

defendant convicted pursuant to the enhancement provision of the 

theft statute can be sentenced pursuant to the habitual offender 

statute, the legislature has clearly indicated its intention. 

Double jeopardy concerns are not implicated by Petitioner's 

sentence, as he was convicted of an enhanced degree of crime 

based on the instant offense, and then given a minimum mandatory 

habitual offender sentence based on his prior criminal history, 

the instant offense being only incidental to that sentence. 

Petitioner was thus not twice punished fo r  one crime. 

United States v. Gomberq, 715 F.26 843 (3rd Cir. 1983), 

cited by Petitioner, does not apply to the instant case as 

Gomberq concerned multiple sentences for a continuing criminal 

enterprise under the Comprehensive Drug Abuse Prevention and 

Control Act, and f o r  conspiracy under  the same act. H e r e ,  the 

sentence enhancement is based on prior discreet criminal 

offenses, not from acts in the same information, and pursuant to 

separate statutes. 
- 9 -  



CONCLUSION 

Based on t h e  above arguments and citations of legal 

authority, Respondent prays that this Honorable Court affirm t h e  

judgment rendered in this case. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

A s s i s t a f i t  Attorney"&&al 
Flor ida  Bar #714224 

DEPARTMENT OF LEGAL AFFAIRS 
The Capitol 
Tallahassee, FL 32399-1050 
(904) 488-0600 

COUNSEL FOR RESPONDENT 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and correct copy of t h e  

foregoing has been forwarded by U.S. Mail to James T. Miller, 

Assistant Public Defender, 407 Duval County Courthouse ,  

Jacksonville, F l o r i d a  3 2 2 0 2 ,  t h i s  q # h  day of October, 1991. 
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