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IN THE SUPREME COURT OF FLORIDA

WAYNE FILES,

Petitioner,
V. CASE NO. 78,552
STATE OF FLORIDA,

Respondent.
/

PETITIONER"S INITIAL BRIEF ON THE MERITS
1. PRELIMINARY STATEMENT

Wayne Files was the defendant in the trial court, the
appellant in the district court, and will be referred to in
this brief as the petitioner or by his proper name. The State
of Florida was the prosecution below and will be referred to
herein as the state, The record on appeal will be referred to
by use of the symbol "®" and the transcript of the trial pro-
ceedings by use of the symbol "1," each followed by the appro-
priate page number in brackets. All proceedings iIn this case
were i1n the Fourth Judicial Circuit Court, in and for Duval
County, Florida, the Honorable L. Page Haddock, Circuit Judge
presiding, as well as the First District Court of Appeal of
Florida. All emphasis in this brief is supplied unless other-

wise indicated.




11. STATEMENT OF THE CASE AND FACTS

Wayne Files was charged by amended information with three
counts of dealing iIn property stolen on September 27, 1988
[(R(43]. Prior to trial, both parties filed a number of pre-
trial motions. The trial court granted the defendant®s motion
in limine to exclude alleged similar act evidence based on
Files®™ prior convictions for dealing in stolen property (R 481.
This exclusion was based on the premise that the prior conduct
was not sufficiently similar to the acts iIn this case to jus-
tify admission under section 90.404(2), Florida Statutes (1987)
[T10]. The trial court also granted the state®s motion in
limine to exclude Files®™ statement made to police which tended
to exculpate him (R 352]. The basis for this exclusion was that
the statement was i1nadmissible hearsay (T 17). Finally, Files
moved to compel production of favorable evidence, namely fin-
gerprints taken from the burglary in which the subject property
was taken. Files alleged that this evidence would have corro-
borated his story (r 55]. The trial court denied this motion
on the ground that the evidence, as alleged, would only excul-
pate Files in the burglary (for which he had not been charged),

but did not relate at all to the charge of dealing in stolen

property [T9s1].

Jurv Selection

Following the trial court®s rulings on these pretrial
motions, the case proceeded to jury selection. The court, as
well a2z the state and defense attorney, conducted voir dire of

the prospective jurors (T 21-71], Neither side exercised any




challenges for cause, but the first two black jurors were
peremptorily excused by the state (T 72-73]. After the second
black prospective juror was excused from the panel, defense
counsel requested the trial court to make an inquiry into the
state”s motivations for challenging each black person (T
73-74]. Finding that the threshold burden had been met by the
defendant, the trial court asked the state for its reasons for
striking these prospective jurors [T 741. As to the first pro-
spective juror, Mr. Jefferson, the prosecutor stated that his
rap sheet showed a prior DUl conviction and Jefferson had not
volunteered that information when asked about prior convic-
tions. The defense attorney countered that no questions were
asked of Mr. Jefferson on this subject, so there was no way to
determine whether he was the same man who had the prior DUI
conviction [T 74].

As to the second black prospective juror challenged by the
state, Ms. Williams, the prosecutor stated that she was divor-
ced and unemployed and he preferred to have jurors who worked
[T 751. OF course, the record also reflects that the state
accepted three white prospective jurors who were unemployed or
divorced onto the jury. One of these served as foreperson.

Files moved to strike the panel on the grounds that the
state”s reasons were subterfuge and the peremptory challenges
were exercised in a racially motivated manner. The trial court
denied the motion, and jury selection continued.

The next black prospective juror (for the alternate posi-

tion) was Ms. Davis. The state initially moved %o strike her,




but then withdrew i1ts peremptory challenge when confronted with
the allegation that this challenge was also racially motivated
(T 76]. With the panel chosen, the case proceeded to trial.
Ms. Davis sat as the alternate, and was the only African-

American to sit in the jury box.

The Evidence

The state®s case disclosed the following factual situa-
tion. On September 27, 1988, the home of Patsy and George
Wells in Jacksonville, Florida was burglarized between the
hours of 8:00 in the morning and 3:30 in the afternoon [T
106-1071. Various jewelry and clothing items were taken.

(T 109].

Later that day, Wayne Files pawned four gold rings at
three different pawn shops in Jacksonville [T 129, 159, 1731.
Managers or clerks from these pawn shops testified that Files,
using his own i1dentification and signature, exchanged the rings
for cash totalling $30.00 dollars. Pursuant to standard pawn
shop detail practices, Detective Malcom Farmer of the Jackson-
ville Sheriff"s Office recovered the gold rings (T 184), which
were i1dentified as the jewelry taken from the home of George
and Patsy Wells.

Don Quinn, a handwriting expert for the Florida Department
of Law Enforcement testified that, following examination of the
signatures on the pawn slips for the rings and comparing them
to exemplars of Files” signature, he was able to conclude that

Files signed the pawn slips (T 2051. Quinn further stated,




over defense objection, that he believed Files tried to dis-
guise his handwriting when he gave his exemplars [T 3151,
though he clearly did not attempt to do so when he signed the
pawn slips [T 219]. On cross-examination, Quinn admitted that
any number of factors other than an attempt to disguise hand-
writing could account for the divergences between the pawn
slips and the exemplars [T 2241.

The state concluded i1ts case by introducing gem and stone
experts to testify as to the purchase price and the fair market
value of the gold rings [T 235, 2501. After the state rested,
Files moved for a judgment of acquittal on the ground that the
evidence was not sufficient to show that Files knew or should
have known the rings were stolen (T 267]. The trial court
denied the motion on the basis of the statutory inference that
unexplained possession of recently stolen articles creates the
inference that the possessor knows or should know it was stolen
[T 2681.

The only defense witness was Wayne Files, who admitted to
pawning the i1tems but stated that he received the rings from a
man named Clarence [T 274-2791. He asserted that he did not
know they were stolen [T 2801. Files stated under oath that
Clarence asked Files to pawn the rings because Clarence did not
have the required identification while Files did [T 2791.

Files testified that he gave the pawn tickets and the money to
Clarence [T 2841.
Following Files®™ testimony, the defense rested and renewed

its motion for a judgment of acquittal [T 301]. This time the




motion was grounded on Files® reasonable hypothesis of 1nno-
cence which went unrebutted by the state, Again, the motion
was denied [T 3021. The jury returned with verdicts of guilty
on all three counts [T 3931. The trial court then sentenced
Files to twelve years in prison, the top of the permitted
guidelines range, and ordered Files to pay eighty dollars of
restitution to the pawn shops (T 4001. The trial court also
denied Files® motion for a new trial which was based on the
racially motivated exercise of peremptory challenges, the
denial of both motions for judgment of acquittal, and the
denial of requested jury instructions as well as the instruc-
tion (over objection) that the jury could infer knowledge the
property was stolen from his possession of it [R 76-79].

Files filed a timely notice of appeal and the First
District Court of Appeal affirmed Files® convictions, holding
that the correct standard of review for all aspects of the
inquiry into the racial motivations of peremptory challenges is
whether the trial court abused i1ts discretion. Judge Ervin
dissented, stating that he would have reversed the convictions,
holding that, while the proper standard for reviewing whether
the threshold burden has been met is abuse of discretion, the
remainder of the inquiry should be whether the record evidence
was competent and substantial. Recognizing the existence of
some confusion in the authorities, the district court certified
the following question of great public importance to this

Court:




WHAT 1S THE STANDARD OF APPELLATE REVIEW OF
A TRIAL COURT®"S FINDING THAT THE STATE"S
USE OF PEREMPTORY CHALLENGES AGAINST PRO-

SPECTIVE BLACK JURORS WAS REASONABLE, RACE-
NEUTRAL AND NON-PRETEXTUAL?

Files filed a timely notice to invoke discretionary jurisdic-
tion and this proceeding follows.




III. SUMMARY OF ARGUMENT

The trial court erred in denying Files™ motion to strike
the jury panel following the clearly racially motivated use of
a peremptory challenge against a black prospective juror in
this case 1nvolving a black defendant and white victims. De-
fense counsel made the appropriate objections, and the trial
court properly found the threshold burden had been met, making
the appropriate inquiry; however, the prosecutor gave hollow,
pretextual, and unsupported reasons for his exclusion of this
black prospective juror. The trial court erred in accepting
these reasons (thatMs. Williams was divorced and unemployed)
at face value without examining the record to determine their
validity or veracity. The record indeed reveals these reasons
to be a facade for the racially discriminatory use of peremp-
tory challenges.

The Petitioner acknowledges that the appropriate standard
of appellate review for determining whether the moving party
has met his or her threshold burden of demonstrating the like-
lihood of a racially discriminatory use of peremptory challen-
ges is whether the trial judge abused his discretion. That 1is
not, however, the issue in this case. Here, the trial court
found that Files had met his initial burden of demonstrating
the likelihood of the racially motivated use of a peremptory
strike. Rather, the issue in this case is whether that same
standard applies to all aspects of the inquiry, specifically,
whether the abuse of discretion standard applies to the factual

and the legal question of whether the state®s reasons were



reasonable and race neutral, or were instead a mere pretext for
racial discrimination.

It is the Petitioner™s position that the appropriate stan-
dard of appellate review of a trial court®s ruling that the
state”s reasons are race-neutral is whether this ruling is sup-
ported by competent and substantial evidence. Because an
inquiry into the racial motivations of peremptory challenges is
a mixed question of both law and fact, the abuse of discretion
standard was improperly applied by the district court majority.
Such mixed questions should be reviewed by the competent and
substantial evidence test.

The application of this appellate standard mandates these
convictions be reversed, as the state”s reasons for excluding
Ma, Williams were mere pretext, designed to cover the violation
of Article 1, Section 1 of the Florida Constitution, as well as
the Fourteenth Amendment to the United States Constitution.
While the facts of Ms. Williams®™ status as a divorced, unemplo-
yed woman were supported by the record, there is no record
explanation for how those factors relate to her ability to sit
as a fair and impartial juror. Moreover, two other white women
who were divorced or unemployed were seated on the jury without

challenge from the state,




IV. ARGUMENT
ISSUE PRESENTED

THE APPROPRIATE STANDARD OF APPELLATE
REVIEW OF A TRIAL COURT"S FINDING THAT THE
STATE®"S USE OF PEREMPTORY CHALLENGES
AGAINST BLACK PROSPECTIVE JURORS WAS
RACE-NEUTRAL IS WHETHER THE FINDING WAS
SUPPORTED BY COMPETENT AND SUBSTANTIAL
EVIDENCE.

One of the prospective jurors in this case who was chal-
lenged peremptorily by the state, Ms. Williams, i1s an African-
American woman who is divorced, has five grown children: she
was not employed. As the trial court found, the state"s exer-
cise of a peremptory challenge against Ms. Williams and the
only other Black prospective juror to that point in the selec-
tion process, Mr. Jefferson, created the substantial likelihood
that the use of those challenges was racially motivated. Given
that this threshold matter was resolved In the petitioner”s
favor, the burden then shifted to the state to formulate race-
neutral reasons for the use of these challenges. Neil v.
State, 457 $o0.2d 481 (Fla. 1984).

As to Ms. Williams, in response to the trial court®s in-
quiry, the prosecutor gave the folloc ing reasons for excluding
her:(11}|her, well just the fact that she is unemployed, divor-
ced and has five children.*™ He further stated that he "like(d]
to have jurors that work. Unless they have some means of sup-
port." [T 75}, The prosecutor did not ask what her source of
income was. Following the proffer of these reasons, defense
counsel moved to strike the panel on the ground that the stated

reasons were superficial and pretextual [T 75]. The trial

_10_




court denied the motion without any further inquiry into the
record to determine whether the reasons were pretextual, and
thus intended to conceal actual racial motivations.

Following an inquiry iInto a party"s reasons for exercising
peremptory strikes, the trial court is obliged to examine the
reasons to determine if they are (1) supported by the record,
(2) related to the facts of the case, and (3) apply equally to

jurors who were not challenged. Batszon V. Kentucky, 476 U.S.

79, 106 s.ct, 1712, 90 L.&d.2d 69 (1986); State v. Slappy, 522
So.2d 18 (Fla.), cert, denied, 487 U.S. 1219, 108 s.cCt. 2873,
101 L.E4,2d 909 (1988); Reynolds v. State, 16 r.L.w. S159 (Fla.

Jan. 31, 1991).

Such an examination is a mixed question of law and fact.
Factually, the trial court must assess the credibility and
reliability of the reasons given by the party, as well as the
responses of the prospective jurors. Petitioner does not doubt
that this inherently discretionary function rests almost solely
with the trial judge, and his or her ruling on such discre-
tionary matters should not be overturned absent a showing of
clear abuse of discretion,

However, ,once the factual determinations have been made,
the trial court must apply those facts to the law as dictated

by this Court in slappy.l Such an application of the law

lin State v. Slappy, 522 So.2d 18, (Fla,) cert. denied
487 U.S. 1219, 108 s,Ct, 2873, 101 L.&d.2d 909 (1988), this
Court delineated five factors which, as a legal matter, tend
(Footnote Continued)

_11_



cannot be purely discretionary. To give trial judges unbridled
discretion on how to apply the legal standards espoused by this
Court as well as the United States Supreme Court would render

meaningless decisions such as slappy, Neil, and Batson, Accor-

dingly, a more stringent appellate standard must necessarily

apply to the review of the legal aspect of the Neil/Slappy

inquiry.
The First District Court of Appeal, sub judice, ruled that

the abuse of discretion standard was the appropriate appellate

standard of review for all aspects of the d2il/Slappy Inquiry.
This decision was based for the most part on this Court®"s deci-

sion in Reed v. State, 560 30,2d 203 (Fla.) cert. denied,

u.s. ___, 111 s.ct. 230, 112 L,&d.2d 184 (1990). |In Reed, this
Court held that abuse of discretion is the appropriate appel-
late standard of review iIn determining whether the moving party

has met i1ts initial, threshold burden of demonstrating the the

(Footnote Continued) i
to show the reasons stated by the prosecution were pretextual.
Those factors, referred to hereafter as the "Slappy factors,"
are: -
i _ (1) alleged group bias not shown to be shared by the
juror in question, i i )

i (2) failure to examine the juror or perfunctory exami-
nation, assuming neither the trial court nor opposing counsel
had questioned the juror, _ i o

i (3) singling out a_juror for special questioning
designed to evoke a certain response,

(4) the prosecutor®s reason is unrelated to the facts

of the case, and )

i (5) a challenge is based on reasons equally applicable
to jurors who were not challenged.
Slaggg, 522 so.2d at 22 (citing Slappy v. State, 503 so, 24

, 355 (Fla, 3d DCA 1987)). These Tactors have been re-
affirmed by this Court on more occasions than would fit in

this footnote.
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strong likelihood of racial discrimination exists in the use of
peremptory challenges, Reed, at 206.

The district court, in the decision below, has extended
this standard of appellate review to all aspects of the
Neil/sSlappy Inquiry, not merely to the threshold test, which

was the precise, narrow holding of Reed. Judge Ervin, dissen-

ting from the panel decision sub judice, agreed that the abuse

of discretion standard applies to both the prima facie showing
that a strong likelihood of racial discrimination exists, as
well as to the trial judge®s findings that the reasons given
are race-neutral and reasonable. "I do not believe, however,
that it is reasonably clear that the same standard of review
applies to rulings made by the trial court regarding whether
the reasons proffered by the state are non-pretextual," Files
v. State, 16 FLW p2301 (Fla. 1st pca August 30, 1991)(Ervin,
J., concurring and dissenting).

Judge Ervin expressed his frustration with the lack of
clarity of the appropriate standard of review. He pointed to
this Court®s references to appellate courts® deference on
appeal and reliance on the "colorblindness oOF our trial
judges,”™ in Reynolds, 16 F.L.W. at 5160 and Reed, 560 so.z2d at
206, while at the same time the Court set forth five factors?
which must be considered when assessing the credibility of the

proffered reasons, Slappy, 522 so.2d at 24:

Z5ee note 1, supra.
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Most telling is the Slappy court®s own
application of the facts to the law. In
Slappy the reason the prosecutor offered

or excusing two of the black jurors was
that they were schoolteachers and therefore
liberal and would be more lenient to the
defendant than to the state"s case. Slappy,
522 s0.2d4 19-20, 23. While the court found
this season to be race-neutral and reason-
able, it stated neutrality and reasonable-
ness alone were not enough, because the
state 1s also required to demonstrate a
second factor: record sugport far the
reasons offered and the absence of pretext.
Id. at 23. _"Thus, where the total course
of questioning all the jurors shows the
presence of any of the Tive factors listed
in Slappy (503 80,24 at 3551 and the state
fails to offer convincing rebuttal, then
the state"s explanations must be deemed a
pretext.” Id. (emphasis added). The Slappy
court concluded that the state®"s reasons
were a pretext, because the state failed to
establish that the jurors were in fact
liberal by asking the few questions that
would have established the existence of
that trait. 1d.

* * * *

When each of those fTive Slappy factors is
examined, it is evident that each will
either be established or dlsgroved by an
examination of the record. hus it is my
belief that the proper standard of review
to be applied to the issue of whether the
proffered reason for the use of peremptory
challenge is pretextual is one of compe-
tent, substantial evidence within the re-
cord. Certainly case law from the Florida
Supreme Court_supﬁorts such a standard,
For example, if the record fails to support
the proffered reason, the trial judge must
find the reason to be unacceptable, or the
appellate court will find error. See
Williams v. State, 574 so,2d 136, 137 (Fla.
1991) (QJuror |mpr9?erly excused for the
reason that he failed to understand the
felon¥ murder doctrine, because record
revealed no questions were asked of that
juror In reaard to that doctrine): Tillman
v, State, 522 So.2d 14, 17 (Fla. 1988)
(prosecutor challenged jurors on the ground
that they lacked sufficient education-to

- 14 -




understand the Eroceedings, however, the
record showed that each had a high school
education, and since there IS no require-
ment that a juror have a college education
to serve, the reason was not supported by
the record).

Files, Slip op. at 19-20 (Ervin, J., concurring and
dissenting).

In this case, the record does support the fact that Ms.
Williams was divorced and unemployed. However, this Court also
required in Slappy (as did the United States Supreme Court In
Batson) that the reasons proffered must be related to the facts
of the case or to the parties or witnesses. Batson, 476 U.S.
at 98, 106 s.ct. at 1724, 90 L.Ed. at 88; Slappy, 522 so.24 at
22 (citing Slappy v. State, 503 go.2d4 350 355 (Fla. 3d DCA
1987)). See atso Roundtree v. State, 546 so.2d 1042, 1044

(Fla, 1989), "It is equally clear that if the reasons prof-
fered are not related to the facts of the case or to the par-
ties or witnesses (the fourth Slappy factor), the trial judge
must find the reasons to be pretextual.," Files, Slip op. at 20
(Ervin, J., concurring and dissenting) (citation omitted).
Assuming arguendo that marital or employment status would ever
be valid reasons for excluding jurors, the prosecutor here
offered no explanation beyond a preference far jurors who work,
to explain how Ms. Williams® divorce and present unemployment
made her unfit for jury duty. Although he claimed to be in-
terested in this, the prosecutor did not inquire into the
source of Ms. Williams®™ income, and he did accept other divor-

ced or unemployed, but white, jurors. A clear inference arises

_15_




that the prosecutor®s complaints about Ms. Williams were a
pretext for excluding her for improperly racial reasons.

In Roundtree, supra, this Court reversed the defendant®s

conviction for First-degree murder on the ground that the state
had excluded a black woman for the proffered reason that she
was single and unemployed. This Court found that reason pre-
textual, particularly in light of the fact that the state had
allowed a white, unemployed woman to sit on the jury.

Roundtree, 546 so,2d at 1045: see also Mitchell v. State, 548

So.2d 823, 824-25 (Fla. 1st DCA 1989).

It seems clear from the opinions of this Court that, once
a Slappy factor exists, the abuse of discretion standard no
longer applies. In his dissenting opinion, Judge Ervin wrote
that, at this point, "the ruling on the challenge can only be
upheld if competent, substantial evidence In the record exists
to support both the challenge and the trial judge®s ruling

thereon. Files, Slip op. at 21 (Ervin, J., concurring and
dissenting).

Applying the Slappy factors to the state"s exclusion of
Ms. Williams, it is clear that the proffered reasons (divorced
and unemployed) were pretextual. These reasons, as Judge Ervin
noted, while supported by the record, have absolutely nothing
to do with the offense of dealing iIn stolen property (unless
this court is willing to presume that divorced women who do not
have jobs necessarily deal in stolen property). *No connection
to the facts i1nvolved, the parties, or the witnesses and the

status of an unemployed divorcee with five grown children

_16_




appears in the record.” 1d. Accordingly, this proffered reason
fails the fourth Slappy factor (reason is unrelated to the
facts of the case), While the district court panel majority
suggested that this status Indicates the "prospect of a level
of detachment from the proceedings," the state did not develop
this as a reason for the exclusion on the record. It would be
improper for this Court to speculate on some nebulous connec-
tion between Ms. Williams® status and the facts of the case
without any explicit support from the record. This is particu-
larly so where, as here, the reasons given were of a sort that
would rarely, if ever, justify exclusion, because they would
almost never have any relationship to the facts of the case,
the parties, or the witnesses.

The record also shows the prosecution accepted other
jJurors who were likewise unemployed or divorced. Indeed, two
white women who ultimately served on the jury were also divor-
ced or unemployed, that is, possessed the same traits found
objectionable in Ms. Williams. Thus, the reason fails under
the Tifth Slappy factor as well (reason equally applicable to
jurors not challenged).

The Court in Slappy concluded that, "where the total
course of questioning of all jurors shows the presence of any
of the five factors listed [above] and the state fails to offer

convincing rebuttal, then the state"s explanation must be

deemed a pretext." Slappy, 522 so.2d at 23 (emphasis added).

With these standards In mind, it iIs clear that the state"s

reasons for striking Ms. Williams fail the Slappy test. Thus
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they are not supported by competent, substantial evidence iIn
the record The certified question must be answered by holding
that, when it comes to determining whether the prosecutor-”s
reasons for exclusion are non-pretextual, the standard of re-
view Is whether the reasons are supported by competent, sub-
stantial, record evidence. Any other answer would effectively

nullify this Court®s decisions in Neil Slappy, and Reynolds, as

well as the United States Supreme Court decision In Batson.

Wayne riies, a black man, was tried in this case for deal-
ing in stolen property owned by white people. In a perfect
world, the skin color of those involved would have no bearing
on the course this trial would take. The world is not perfect,
however, and neither was this trial. In our quest to give
every man, woman, or child accused of a crime a fair trial, it
is axiomatic that the accused be permitted an impartial jury of
his or her peers. When the state uses racism to tip the
balance i1n its favor, the quest for a fair trial and equal pro-
tection of the law dies at that moment, regardless of the
amount of evidence against the accused. Like it or not, the
race of the defendant, the victims, and the prospective jurors
is an iIssue in this case.

The case law discussed above overwhelmingly demonstrates
the necessity to closely guard against invidious discrimination
in the jury selection process. "If we are to err at all, it
must be in the way least likely to allow discrimination.™
Slappy, 522 g0.2d4 at 22. Wayne Files was a victim of that

discrimination, and, as a result, he did not receive a fair

_18_




trial from an impartial jury. Racial discrimination in any
form, to any degree, cannot be tolerated by the courts of this
state. Such tolerance violates Files™ equal protection rights,
and could only spell destruction for a system which prides
itself on fairness and impartiality. The diminution of either
of these qualities in any amount is not permitted by the con-

stitution of this state and should not be accepted by this

Court .
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V. CONCLUSION
For the reasons expressed iIn the foregoing brief, peti-

tioner respectfully requests this Court to quash the opinion of
the First District Court of appeal, answering the certified
question to require that competent and substantial evidence be
the necessary standard of appellate review of a trial court®s
finding that the state"s use of peremptory challenges was non-
pretextual.

Respectfully submitted,

NANCY A. DANIELS

PUBLIC DEFENDER
SECOND JUDICIAL CIRCUIT

(ig%%RENCE ﬁ. éORé #0714798

Assistant Public Defender
Leon County Courthouse
Fourth Floor, North

301 South Monroe Street
Tallahassee, Florida 32301
(904) 488-2458

ATTORNEY FOR PETITIONER
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ON MOTION FOR REHEARING

[Original opinion at 16 F.L.w. D1416]

We deny the state"s motion for rehearing, filed June 10,
1991, to strike the certified question In this case. However,

the original majority and dissenting opinions are withdrawn and

the following opinions are substituted therefor:




MINER, J.

Wayne Files appeals his convictions-on three counts of
dealing iIn stolen property, contending that the trial court erred
In denying his motion to strike the jury panel following the
state”s allegedly discriminatory use of peremptory challenges,
and that the evidence was 1Insufficient to support his
convictions. We find that the evidence was sufficient to support
the convictions, and that the trial court did not abuse its
discretion iIn denying the motion to strike the jury panel.
Accordingly, we affirm appellant®s convictions.

During the course of voir dire examination, the prosecutor
excused two black prospective jurors. Defense counsel objected
to the state"s use of peremptory challenges on these prospective
jurors suggesting that they were racially motivated. The court
then inquired as to the state"s reasons for the exercise of these
challenges. The prosecutor responded that although his
information sheet indicated that the first black prospective
jJuror challenged had been convicted of DUIl, that juror had failed
to respond when he asked 1f any prospective juror had been
convicted of any offense. His articulated reasons for striking
the other prospective juror were that she was divorced, had five
children, was unemployed and that he preferred jurors who worked
or had other visible means of support. After the state's
response, defense counsel, calling the stated reasons

"superfluous,” moved to strike the jury panel. The trial court
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denied the motion. A jury was seated and sworn and appellant®s
trial commenced. He was found guilty as charged, adjudicated and

sentenced. This appeal then ensued.
In Reed v. State, 560 $o.2d 203, 206 (Fla.), cert.  denied,

vu.s. ___, 111 s.ct, 230, 112 rL.Ed.2d 184 (1990), the Florida
Supreme Court observed:

Within the limitations imposed by State v. Nail,
the trial judge necessarily is vested with broad
discretion in determining whether peremptory
challenges are racially intended. State v __slappy.
Only one who 1is present at the trial can discern the
nuances of the spoken word and the demeanor of those
involved. Given the circumstances . . . we cannot say
that the trial judge abused his discretion _in
concluding that the defense had failed to make a prima
facie showing that there was a strong likelihood that
the jurors were challenged because of their race,.

* k%

In trying to achieve the delicate balance between
eliminating racial prejudice and the right to exercise
peremptory challenges, we must necessarily rely on the
Inherent fairness and color blindness of our trial
judges who are on the scene and who themselves get a
‘feel”™ for what 1is going on in the jury selection
process.

See also kniant v. State, 559 so.2da 327, 328 (Fla. 1st DCA),
review dismissed, No. 76,084 (Fla. 1990).

In Reynolds v. State, 16 F.L.W. $159 (Fla. Jan. 31, 1991),
the court noted:

Reed vests significant discretion in the trial court
on Neil issues by requiring appellate courts to show
‘deference . to  the  trial court"s conclusions.
Specifically, Reed states that the appellate courts
must "rely on the inherent Tairness and color
blindness of our trial judges who are on the scene and
who themselves get a 'feel' for what is going on iIn
the jury selection process.” However, Reed rested on
the assumption that, iIn the context of that case, some
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sort of Neil inquiry must have been made iIn the first
Instance.

I1d, at S160 (citations omitted).
case law indicates that appellate review of trial court
rulings concerning the alleged discriminatory use of peremptory
challenges seems to depend upon how the trial court responded to
the initial objection. In cases like Reynolds, where the trial
court chooses not to conduct a Neil inquiry, the reviewing court
Is presented with no conclusion to which deference can be shown,
and the case may well be reversed. But where a trial court,
exercising its broad discretion In considering whether a party
has - established the required "strong Hlikelihood,” asks the
noncomplaining party to explain its peremptory challenges and
determines that those explanations are reasonable, race-neutral
and non-pretextual, its findings are entitled to great deference.
The "abuse of discretion” standard has found application in

both civil and criminal contexts. Justice overton explained in
Canakaris v. Canakaris, 382 so.2d4 1197, 1202-03 (Fla. 1980), that
a reviewing court must give great deference to findings of fact
in family law matters:

Judicial discretion is defined as:

The power exercised by courts to determine

questions to which no strict rule of law is

applicable but which, from their nature, and the

circumstances of the case, are controlled by the
personal judgment of the court.

1 Bouvier's Law Dictionary and Concise Encyclopedia 804
(8th ed. 1914)". Our trial judges are granted this
discretionary power because it 1S impossible to
establish strict rules of law for every conceivable
situation which could arise iIn the course of a domestic
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relation proceeding, _The trial_ judge can ordinarily
best determine what 1is agproprlate and just because
only he can personally observe the participants and
events of the trial.

We cite with favor the following statement of the
test for review of a judge®s discretionary power:

Discretion, iIn this sense, is abused when the
judicial action 1is arbitrary, fanciful, or
unreasonable, which is another way of saying that
discretion i1s abused only where no reasonable man
would take the view adopted by the trial court.
IT reasonable men could differ as to the propriety
of the action taken by the trial court, then it
cannot be said that the trial court abused its
discretion.

o1 _ - , 124 F.24 965,
967 (9th Cir. 1942).

In reviewing a true discretionary act, the
appellate court must TfTully recognize the superior
vantage point of the trial judge and should apply the
"reasonableness" test to determine whether the trial
judge abused his discretion. If reasonable men could
differ as to the propriety of the action taken by the
trial court, then the action is not unreasonable and
there can be no finding of an abuse of discretion. The
d!scretlonar)ll rullng%1 of the_ trial judge should be
disturbed only when his decision fails to satisfy this
test of reasonableness.

The widely recognized canakaris standard was applied in Huff
V. state, 569 so.2d 1247 (rla. 1990), wherein the trial judge
struck a motion for postconviction relief on the ground that the
attorney signing the motion was not admitted to practice law iIn
Florida prior to ruling on counsel®s motion to admit him pro hac
vice. The court held that a denial of the latter motion would
have been an abuse of discretion because nothing appeared of

record which cast doubt on the standing of the attorney from

another jurisdiction, and that striking the rule 3.850 motion
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prior to a ruling on the motion pro hac Vvice violated the
appellant™s due process rights.

Just as the Neil inquiry is designed to ferret out
impermissible bias 1In wvoir dire selection, the Richardsonl

inquiry IS designed to expose procedural prejudice occasioned by

a party"s discovery violation. |In Lucas v. State, 376 So.2d 1149

(Fla., 1979), the court held that it is within the "broad
discretion” of the trial jJudge, after an adequate inquiry, to

determine whether a defendant has been prejudiced by a discovery

2

violation. In Parce v. Brvd, 533 $0.24 812 (Fla, 5th DCA 1938),

review denied, 542 30.2d4 988 (Fla. 1989), the court applied the

Canakaris standard In holding that the trial court improperly
granted mistrial for an alleged Richardson violation.
The Canakaris standard was also applied iIn determining the

propriety of a departure sentence iIn Booker v. State, 514 So.2d

1079 (Fla. 1987):3

1 Richardson v. State, 246 So.2d 771 (Fla. 1971).

2 see also Banda V. State, 536 so.2d4 221 (Fla. 1988), cert.
denied, 489 U.S. 1087, 109 3s.ct. 1548, 103 L.Ed.2d4 852 ( ;
Ross v. State, 474 So.2d 1170 (Fla. 1985); Duest V. State, 462
S$0.2d 446 (rFla, 198%); Justus V. State, 438 5o.28 358 (Fla.
1983), cert. denied, 465 U.S. 1052, 104 s.ct. 1332, 79 L.E4.2d
726 (1984); McGee v. State, 435 $o0.24 854 (Fla. 1st DCA 1933),
review denied, 444 So0.2d 417 (Fla. 1984).

3 See akse albritton V. State, 476 So.2d 158 (Fla. 1985); Riggins
v. State, 477 So.2d 663 (Fla. 5Sth DCA 198%5); Steiner V. State,
469 So.2d4 179 (Fla. 3d DCa), review denied, 479 So.2d4 118 (Fla.
198%).
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Inquiring iInto whether the trial court abused 1its
discretion necessarily turns on the specific facts
presented In each case. |If, based upon the entire set
of circumstances presented, the reviewing court finds
the sentence so excessive as to shock the judicial
conscience, this will likely evidence an abuse of
discretion. Reviewing courts which have held that they
possess the power to review a sentence on these grounds
have articulated a variety of phrases which, iIn fact,
comport to the abuse of discretion standard adopted by
this Court iIn Canakaris.

I4, at 1085 (citations omitted).
The abuse of discretion standard has been applied iIn glappy
and in other Florida cases reviewing jeil inquiries.4 Federal

courts likewise apply a "great deference"” standard of review,

4 Green v. State, 16 F.L.W. 9437, S438-39 (Fla. June 6, 1991)
"After reviewing the record, we cannot say the trial judge

abused his discretion in finding that the exercise of these

peremptory challenges was racially neutral and not a pretext.').

In slappy, the court observed:

Part of the trial judge®s role is to evaluate both the
credibility of the person offering the explanation as
well as the credibility of the asserted reasons. These
must be weighed in light of the circumstances of the
case and the total course of the voir dire in question,
as reflected iIn the record.

* %%

The function of the trial court iIn determining the
existence of reasonableness iIs not to substitute its
judgment for that of the prosecutor, but merely to
decide 1f the state's assertions are such that some
reasonable persons would agree.

522 %0.,24 at 22-23. See also Mitchell v. State, 548 So.2d 823
(Fla. 1st DCA 1989); McCloud v. State, 536 So.2d 1081 (Fla. 1st
DCA 1988); spillis Candela & Partners, Inc. v. The Association of
School Consultants, Inc., 16 F.L.W. D103 (Fla. 3d DCA Dsc. 28,
1990); Bohannon v. State, 557 So.2d 680 (Fla. 3d DCA), review
denied, 569 so.2d 1278 (Fla. 1990).
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under which a trial court's Ffindings In determining whether

peremptory challenges were exercised In a discriminatory manner

5

will not be disturbed unless "clearly erroneous." Several

states have followed the federal standard.® Based upon the

> Hernandez v. New York, 500 U.S. __, 111 s.ct. 1859, L.
Ed.2d___(1991); Batson v. Kentucky, 476 uU.S. 79, 106 s.ct. 1712,
90 L.Ed.24 69 (1986); Anderson V. City of Bessemer City, N.C.,
470 U.S. 564, 105 s.ct. 1504, 84 L.E4d.2d 518 (1985); United
States V. Grandison, 885 F.2d 143 (4thcir. 1989), cert. denied,
—u.3, _, 110 s.ct., 2178, 109 L.Ed.2d4 507 (1990); United States
v. Baker, 855 Fr.2d 1353 (8th Cir. 1988), cert. denied, 490 U.S.
1069, 109 $.Ct. 2072, 104 L.Ed.2d 636 (1989).

® In State v. artwine, 743 5.w.2d 51, 66 (Mo. 1987), cert.
denied, 486 U.S. 1017, 108 s.Ct. 1755, 100 L.Ed.2d 217 (1988),
the Missouri Supreme Court opined:

A  Ffinding of discrimination, or a Tfinding of no
discrimination, 1i1s a Tfinding of fact. Anderson _v.
Bessemer Citv, 470 U.S. 564, 573, 105 s.ct. 1504, 1511,
84 L.E4.24 518 (1985). In a Batson context, the Supreme
Court observed that because the trial judges's Tfindings
"largely will turn on, evaluation of credibility, a
reviewing court ordinarily should give those Tfindings
great deference.” Batson, 476 U.S. at 98, n. 21, 106
s.ct., at 1724, n. 21. "[(Flindings of fact shall not be
set aside unless clearly erroneous, and due regard shall
be given to the opportunity of the trial court to judge
the credibility of witnesses." Anderson, 470 U.S. at
573, 105 s.ct. at 1511, guoting F.R.C.P. 52(a).

"[A] Finding is_ “clearly erroneous”™ when
although there 1s evidence to support 1i1t, the
reviewing court on the entire evidence is left
with the definite and Tfirm conviction that a
mistake has been committed.” Anderson, 470 U.S.
573, 105 s5.ct. at 1511, citin nit .
United.States Gypsum, 333 U.S. 364, 395, 68 S.Ct.
525, 541, 92 L.E4d. 746 (1948). Thus, if the trial
court®s "account of the evidence is plausible in
light of the record viewed 1iIn its entirety, [an
appellate] court may not reverse it even though
convinced that had i1t been sitting as the trier of
fact, 1t would have weighed the evidence
differently."" 4d., 105 s.ct. at 1512.
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foregoing analysis, we hold that the abuse of discretion
standard, as discussed in Canakaris, s the appropriate standard
by which an appellate court should review lower court Neil
inquiries into the "'slappworthyness' "’ of proffered explanations
for peremptory challenges. Here, the judge implicitly concluded
that the prosecutor®s explanations were race-neutral, reasonable
and non-pretextual by denying the defendant's motion to strike
the jury panel. This court must therefore determine whether the
trial judge's Neil-inquiry conclusions fell within his vested
breadth of discretion as espoused In the Revnolds - Reed
paradigm.

It 1s clear that in conducting a Neil inquiry, the trial
judge is engaged primarily in fact finding. This court's review
of such a case iIs therefore limited to determining whether the
basis for the judge's Tfindings of fact "appear of record™™ and

whether the complaining party has shown a clear and palpable

In Commonwealth v. Lewis, 523 Pa. 466, 567 A.2d 1376, 1380,
(1989), the Pennsylvania Supreme Court opined:

(Tlhe decision whether to disqualify a juror 1is
within the sound discretion of the trial court and
will not be reversed iIn the absence of a palpable
abuse of discretion. Commonwealth v. Hardcastle,
519 Pa. 236, 256, 546 A.2d 1101, 1110 (1988);
Commonwealth v. Colson, 507 Pa. 440, 490 A.2d 811
(1985), cert. denied, 476 U.S. 1140, 106 S.Ct.
2245, 90 L.EA.2d 692 (1986).

_In State v. Young, 569 So.2d 570 (La. Ct. App. 1990), a
Louisiana court applied the patson "great deference® " standard.

7 Quoting term coined by Chief Judge Schwartz in Smith v. State,
16 F.L.W. 0460, D461 Fla. 3d DCA Feb. 12, 1991).
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abuse of discretion by demonstrating the judge's conclusions to
be clearly erroneous. This court is not authorized to conduct a
de noveo review of the voir dire examination. In the iInstant
case, we are presented with the trial court"s exercise of
discretion in accepting the state"s reasons within the confines
of a Neil, inquiry. Applying the principles in Neil, glappy, Reed
and Revnolds to this trial judg=‘'s ruling, we cannot say that the
judge abused his discretion.

As to the first prospective black juror challenged, it is
apparent from the record that the prosecutor asked not only
whether any of the jurors had had dealings with the state
attorney's office or contacts with law enforcement officials, but
also whether anyone present or any of their relatives had ever
been arrested for any type of crime. Although several jurors
admitted having previous convictions or experiences with law
enforcement officers, this prospective juror said nothing.
Although the prosecutor did not produce the information sheet
Indicating that the juror had actually been convicted of DUI, his
representation of a prior felony conviction was a valid reason

for exercising a peremptory challenge.8 Roundtree v State, 546

8 In Tiliman v. State, 522 so.24 14, 17 n.1 (Fla. 1938), the
Florida Supreme Court, in reviewing the trial court"s acceptance
of a progsecutor's reasons, observed:

This is not to say that every assertion made

a _prosecutor to support the peremptory
striking of a juror must find support within
the record. here will be occasions where
statements of fact (nhot conclusions drawn
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So.2d 1042 (Fla. 1989); Tillman V. State, 522 $o0.2d 14 (Fla.

1988); Stephens v. State, 559 $o0.2d4 687 (Fla. 1st DCA 1990),
approved on other grounds, 16 F.L.W. S128 (Fla. Jan. 15, 1991);
Knignt, 559 so0.2d4 at 327 (Fla. 1st DCA), review dismissed, No.
76,084 (Fla. Oct. 25, 1990).

As to the second prospective black juror challenged, it 1is

apparent from the record that while two other jurors were
divorced and one other juror was unemployed, none of the other
jurors selected were both unemployed angd divorced with Tfive

children. Had the prosecutor offered only unemployment or

divorce as an explanation for the exercise of this peremptory

challenge, we may have been required to find that the trial judge
abused his discretion by accepting the reason as non-

discriminatory. See Slappy V. State, 522 So.2d 22 (Fla. 1988).

But, because the combination of unemployment, ang divorce may

from fact) made by counsel, concerning a
juror®s background can be accepted by the
court without the need to examine the record.
For example, if a prosecutor represents to
the court that a juror has, In the past, been
convicted of a crime, the court may accept
this as a _reason for striking the juror
without requiring the prosecutor to produce a
certified copy of the judgment of conviction
for the record. Furthermore, a judge is
certainly permitted to place iIn the record
his observations to support a prosecutor-®s
reasons. for _striking a g‘uror, IT a
rosecutor strikes a juror_ bgcause the juror
as been glaring at or using a hostile tone
of voice with the prosecutor, the judge may
state €or the record that he has observed
this behavior from the juror.

A - 11
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arguably indicate some prospect of a level of detachment from the
proceedings not based on race, we cannot say that reasonable
persons would not differ as to the propriety of this reason for
excusing the juror.

Just as a trial judge has broad discretion, within the
limitations imposed by Neil, in factually determining whether a
complaining party has met the initial burden of showing a "strong
likelihood" that the peremptory challenge was exercised 1In a
discriminatory manner,9 he also has broad discretion within those
same limits in evaluating the state"s responsive explanations for

the challenges,lO

It is not the function of an appellate court
to substitute 1ts judgment for that of the trial judge on the
issue of credibility of the state®s reasons unless the record
reflects a clear or palpable abuse of discretion.

To reverse the trial judge's conclusions on this record
would require us to second guess his evaluation of the

prosecutor's credibility as well as the reasons given for

9 Bryant v. State, 15 F.L.W. S483 (Fla. Sept. 6, 1990); Reed V.
State, 560 so.2d 203 (Fla. 1990); state v. Williams, 566 So.2d
1348 (Fla 1st DCA 19%0); Dinkins v. State, 566 so. 24 859 (Fla.
1st pcA 1990), City of Miami V. Cornett, 463 So.2d 399 (Fla. 3d
DCA), cause dismissed, 469 So,2d 748 (Fla. 1985).

10 Bohannon v. State, 557 so.2d 680 (Fla. 3d Dca), review denied,
568 s50.2d 1278 (rla. 1990). See Huff v. State, 569 sSo.24d 1247

Fla. 1990) (whaere the action of the trial court is discretionary,
the order of the lower court will not be disturbed on appeal
unless an abuse of discretion is clearly shown]. See generallv
Booker v. State, 514 So.2d 1079 (Fla. 1987); Albritton v. State,
476 So.24 158 (Fla. 1985); Canakaris v. Canakarls 382 S0.2d 1197
(Fla. 1980).

12
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challenging the two jurors. In the total context of the record,
we Tind that reasonable persons could arguably agree with the
trial court®s action. Appellant has therefbre shown no clear or
palpable abuse of discretion exercised by the trial judge in
finding that the state®s explanations for exercising the two
peremptory challenges against prospective black jurors were
reasonable, race-neutral and non-pretextual. See also Hernandez
v. New York, case No. 89-7645 (May 28, 1991), and Green v. State,
16 F.L.W. 5437 (Fla. June 6, 1991).

While we affirm the convictions appealed from, we note that
the Florida Supreme Court has not yet clearly defined the

standard of review when Neil-Slappy issues are raised on appeal.

Since "such issues frequently recur, we certify the following
question as one of great public iImportance:
WHAT 1S THE STANDARD OF APPELLATE REVIEW OF
A TRIAL COURT"S FINDING THAT THE STATE"S USE
OF PEREMPTORY CHALLENGES AGAINST PROSPECTIVE
BLACK JURORS WAS REASONABLE; RACE-NEUTRAL
AND NON-PRETEXTURAL?
AFFIRMED.

WENTWORTH, SENIOR JUDGE, CONCURS and ERVIN, J., CONCURS and
DISSENTS WITH WRITTEN OPINION.

13
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ERVIN, J., concurring and dissenting.

While 1 fTully agree with the majority that the evidence
presented was sufficient to convict, | disagree, however, iIn
regard to the peremptory challenge issue; 1 believe the majority
has In part failed to apply the correct standard of review in
assessing a court®"s rulings as to the proferred reasons by the
state Tor peremptorily challenging a black juror. Because of the
importance of the latter issue and my fear that certain appellate
decisions, not only from this court but other appellate
districts, have fTailed to take proper account of essential
constitutional guarantees iIn the jury selection system,™ = 1 feel

the need to restate some fundamental constitutional principles.

"= See, for example, Jefferson v. State, 549 So.2d4 222, 223 (Fla.
Ist bcA 1989) ("{Tihe court . . . did not abuse its discretion iIn
ruling that the reasons the state offered 1iIn support of
peremptory challenges were race neutral and reasonable.");
McCloud v. State, 536 so.2d4 1081, 1082 (Fla. 1st DCA 1988) ("It
iIs not the_function or prerogative of an appellate court to
substitute |1_:s_{gdgment for that of the trial judge on the issue
of the credibility of the state"s reasons unless the record
reflects a clear abuse of discretion."); sSpillis Candela &
Partners, Inc. V. Association of School Consultants, Inc., 16
F.L.W. D103, D103 (Fla. 3d DCA Dec. 28, 1990) ("(W]e ¥Ffind no
abuse of discretion by the trial court in conducting the Neil
inquiry and accepting the explanations for the challenges.offered

by appellees."); Bohannon v. State, 557 sSo.2d 680, 681 (Fla. 3d
DCA) ("[Ww]e conclude that the trial court did not abuse 1Its
discretion in concluding that the state”s peremptory challenge of
a single black juror . . . was not unconstitutionally based upon
her race.'), review denied, 569 so.2d4 1278 (#la. 1990); Thomas V.
State, 502 So.2d 994, 996 (Fla. 4th pca) ("{wle Find that the

record supports the exercise of the court”s discretion."), review
denied, 509 so.2d 1119 (Fla. 1987).

14
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Amendment X1V, Section 1 of the Constitution of the United
States OF America provides in part: "No State shall . . . deny to

any person within 1ts jurisdiction the equal protection of the

laws. In addition, our own state constitution states: "No

person shall be deprived of any right because of race, religion or
physical handicap.” Art. I, § 2, Fla. Const., In light of these
directives, it IS axiomatic that where procedures implementing a
neutral statute regarding juror qualifications operate to exclude
certain persons from the venire on racial grounds, a denial of

equal protection occurs. Batson V. Kentucky, 476 U.S. 79, 88, 106

s.ct. 1712, 1718, 90 L.Ed.2d4 69, 82 (1986). Accordingly, the
purposeful and deliberate exclusion of blacks as jurors based on
race violates equal protection. 1d. at 84, 106 s.ct. at 1716, 90
L.BEd.2d at 79 (quoting Swain v. Alabama, 380 u.s. 202, 85 s.cCt.
824, 13 L.Ed.2d 759 (1965)). In fact, the striking of a single
black juror for a racial reason violates the equal protection
guarantee, even if other black jurors are seated, and even if
there are valid reasons for striking other black jurors. State v.
Slappy, 522 so.24 18, 21 (Fla.) (quoting United States v Gordon,
817 F.2d 1538, 1541 (1l1th Cir. 1987)), cert.  denied, 487 U.S.
1219, 108 s.ct. 2873, 101 L.=d.24 909 (1988); Rewvnolds v. State,
576 So.2d 1300, 1301 (Fla. 1991).

The need to protect against bias is particularly important in
the selection of a jury iIn a criminal proceeding, because the
accused is entitled to be judged by a fair cross-section of the
community, and because citizens cannot be precluded improperly

from jury service. 3Slappy, 522 so.2d at 20. gsee Art. I, § 16,

15
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Fla. Const. Unfortunately, the nature of the peremptory challenge
makes it uniquely suited to masking discriminatory motives.

2lappy, 522 So0.2d4 at 20; Batson, 476 U.S.. at 96, 106 s.Ct. at

1723, 90 L.Ed.2d4 at 87. Abuses have occurred In the past from the
unconstitutional use of the peremptory challenge, resulting in the
appearance of impropriety. Reynolds, 576 So.2d at 1302

Accordingly, the state®"s privilege to strike individual jurors
through the use of peremptory challenges 1is subject to the

commands of the Equal Protection Clause, Batson, 476 U.S. at 89,

106 s.ct. at 1719, 90 L.Ed.2d4 at 82, and prosecutors in the state
.of Florida are accountable for their actions in the exercise of
such challenges, Revnolds, 576 30.24 at 1301-02. For 1if the
method of peremptorily challenging jurors is to remain 1In our
trial system, there must be accountability for iIts use at every
proceeding. I14. See also Batson, 476 U.s. -at 102-08, 106 S.Ct.
at 1726-29, 90 L.Ed.2d at 91-95 (Marshall, J., concurring).

As 1In any equal protection case, the burden s on the party
claiming discriminatory selection of the venire, usually the
defendant 1in criminal cases, to establish the existence of
purposeful discrimination. Batson, 476 U.S. at 93, 106 s.ct. at
1721, 90 L.E4.2d at 85. Thus, "[(a] party concerned about the
other side's use of peremptory challenges must make a timely
objection and demonstrate on the record that the challenged
persons are members of a distinct racial group and that there 1is a
strong likelihood that they have been challenged solely because of
their race."™ Neil v. State, 457 sSo.2d 481, 486 (Fla. 1984)

(footnote omitted). Broad leeway should be accorded to parties in
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making a prima Tacie showing that a likelihood of discrimination
exists, and any doubt as to whether the complaining party has met
this burden should be resolved iIn that party's favor. "If we are
to err at all, it must be iIn the way least likely to allow
discrimination.”" $Slappy, 522 50.24 at 22. See also Williams v,
State, 574 So.2d 136, 137 (Fla. 1991).

Once the trial court 1iIs satisfied that the complaining
party"s objection is proper, the burden then shifts to the state
to rebut the inference that 1its challenges were used for
discriminatory purposes. 3lappy, 522 350,24 at 22. The state must
come Torward with a neutral explanation for challenging the

minority jurors that i1s gslated to the particular case beinq
tried. Batson, 476 U.S at 98, 106 s.ct, at 1724, 90 L.Ed.2d at

88. IT the explanation is challenged by the opposing counsel, the
trial court must review the record to establish record support for
the reason proffered. Flovd v. State, 569 So.2d 1225, 1229 (Fla,
1990) cert. denied, u.s. 111 s.ct, 2912
(1991). sgee also Sepler, "Discrimination in the Jury Selection

L.Ed.2d ___

—_—

T r—

Process: Trial and Appellate Perspectives," Vol. LXV, No. 7 The
EFla. Bar J., July/aug., 1991, at 56.

In determining whether the reasons advanced by the state are
acceptable, the federal sector has recognized that a trial judge®s
findings in that regard turn on evaluation of credibility, and
that a reviewing court should ordinarily give those findings great

deference. Batson, 476 U.s. at 98 n.21, 106 s.Ct. at 1724 n.21,

90 L.Ed.2d at 89 n.21. And see Hernandez v State,

u.s. _, __, 111 s.ct. 1859, 1868-69, 114 L.Ed.2d 395, 408-09
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(1991). The state of Florida, on the other hand, has tempered
that discretion. This Is because, as recognized in Slamv, the
Neil test, based on Article I, S=ction 16 of the Florida
Constitution, "preceded, foreshadowed and exceeds the current
federal guarantees.' Slappy, 522 s50.2d at 20-21 (footnote
omitted). Thus, Florida has prohibited 1its trial judges from
merely accepting the reasons proffered at face value, and has
directed those judges to evaluate the state's reasons for its use
of the challenges as they would weigh any disputed fact. gSlappy,
522 so.2d at 22. The trial judge 1Is to evaluate both the
credibility of the person offering the explanation and the

credibility of the reasons proffered. Tillman v_ State, 522 $So.24

14, 16 (rla. 1988). Accordingly, in order to accept the challenge
in Florida, the trial court must conclude that the proffered
reasons are First, neutral and reasonable, and, second, not a
pretext. 32lapny, 522 So.2d at 22.

Perhaps in recognition of the difficult task trial judges
face in determining whether the proffered reasons are

12

legitimate, and certainly In an attempt to aid trial judges with

As Justice Marshall wrote in Batson, 476 U.S at 105-06, 106
S.Ct. at 1728, 90 L..£d4.24 at 94,

(T]rial courts face the difficult burden of
assessing prosecutors* motives. Any
prosecutor can easily assert facially neutral
reasons for striking a juror, and trial courts
are ill-equipped to second-guess those
reasons. How 1s the court to treat a
prosecutor®s statement that he struck a juror

because the juror had a son about the same age
as defendant, or seemed "uncommunicative,' Or
"never cracked a smile" and, therefore "did
not possess the sensitivities necessary to

18
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that burden, our supreme court has set forth five nonexclusive
factors upon which the trial judges can rely iIn assessing the
legitimacy of the proffered explanation. -Thus, the presence of
one or more of the following factors will weigh against a finding
of a race-neutral, reasonable, and non-pretextual reason:

(1) alleged group bias not shown to be shared
by the juror 1in question, (2) failure to
examine the_ juror or perfunctory examination,
assuming neither the trial court nor opposing
counsel had questioned the juror, (3) singlin
the juror out for special questioning designe
to evoke a certain response, (4) the
prosecutor”s reason is unrelated to the facts
of the case, and (5) a challenge based on
reasons equally aO,opllcable to juror(s] who
were not challenged.

Slappy, 522 so.2d at 22 (citing glappy-v. State, 503 so.2d 350,
355 (Fla. 3d DCA 1987)). see also Roundtree v. State, 546 so.24d
1042, 1044 (Fla. 1989). -

I believe that it is reasonably clear that the correct
standard for reviewing rulings in regard to whether the defendant

has established a prima facie showing that a strong likelihood of

race discrimination existed 1i1s abuse of discretion. Reed—v—
State, 560 So.2d4 203, 206 (Fla.), cert. denied, __ U.S. __, 111
§.Cct. 230, 112 1,,Ed.2d 184 (1990). 1 similarly believe, in the

absence of one of the five slapoy factors, that the trial judge's
findings as to whether the reasons proffered are race-neutral,
reasonable, and non-pretextual are entitled to deference. Green
v. State, 16 F.L.W. S437 (Fla. June 6, 1991). 1 do not believe,

realistically look at the 1{#ssues and decide
the facts In this case(.|"

(Citations omitted.)

19
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however, that it iIs reasonably clear that the same standard of
review applies to rulings made by the trial court when one or more
of the above slappy factors are present.. Unfortunately our
supreme court has yet to clearly set forth the proper standard of

review. While it speaks of "deference onN appeal"13

and reliance
on the "color blindness of our trial judges,"l4 it has set forth
the five slappy fFactors which must be considered when assessing
the credibility of the proffered reasons and directed that the
trial judge®s findings be supported by the record.15

Most telling IS the slappv court®"s own application of the
facts to the law. In glappy the reason the prosecutor offered for
excusing two of the black jurors was that they were schoolteachers
and therefore |liberal and would be more lenient toward the
defendant than to the state®s case. 3Jlappy, 522 So.2d 19-20, 23.
While the court found this reason to be race-neutral and
reasonable, it stated that neutrality and reasonableness alone
were not enough, because the state is also required to demonstrate
the second factor: record support for the reasons offered and the
absence of pretext. 1d. at 23. "Thus, where the total course of
questioning of all jurors shows the presence of any of the five
factors listed in glappy (503 So.2d at 3551 and the state fails to

offer convincing rebuttal, then the state's explanation must be

13Reynolds, 576 so.2d at 1301,

l4peed, 560 so.2d at 206.
155 appy, 522 50.2d at 24; Eloyd. 569 So.2d at 1229.
20
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deemed a pretext.” Id. (emphasis added).l® The slappy court
concluded that the state's reasons were a pretext, because the
state failed to establish that the jurors were iIn fact liberal by
asking the few questions that would have established the existence
of that trait. 1d. The court also observed that the prosecutor
excused one black juror due to the juror's purported i1ll health,
and that a single question to that juror would have established
the existence or nonexistence of illness, however, the prosecutor
asked no such question. 1Id. at 23 n.3.

When each of those five slappy Tactors is examined, 1t 1is
evident that each will erther be established or disproved by an
examination of the record. Thus it is my belief that the proper
standard of review to be applied to rulings when a Slappy factor
iIs involved is one of competent, substantial evidence within the
record. Certainly case law from the Florida Supreme Court
supports such a standard. For example, if the record fails to
support the proffered reason, the trial judge must find the reason
to be unacceptable, or the appellate court will find error. See
Williams v. State, 574 8o0.24 136, 137 (Fla. 1991) (Juror
improperly excused for the reason that he failed to understand the
felony murder doctrine, because record revealed no questions were
asked of that juror in regard to that doctrine); Tillman v. State,
522 So.2d4 14, 17 (rFla. 1988) (prosecutor challenged jurors on the

ground that they lacked sufficient education to understand the

16see also Revnolds, 576 so.2d at 1302, wherein the court directed
that the qualities of neutrality, reasonableness, and non-pretext
must be judged by using the nonexclusive list of factors set forth
in Slappy.
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proceedings, however, the record showed that each had a high
school education, and since there is no requirement that a juror
have a college education to serve, the reason was not supported by
the record). (Compare gEloyd v State, 569 sSo.2d 1225, 1229 (Fla.
1990) (‘'Had the court determined that there was no factual basis
for the challenge, the state's explanation no longer could have
been considered a race-neutral explanation(.]"), <eet—denled, ___
u.8. ___, 111 3.¢t. 2912, ___ L.Ed.2d —— (1991).

It is equally clear that if the reasons proffered are not
related to the facts of the case or to the parties or witnesses
(the fourth gslappy factor), the trial judge must find the reasons
to be pretextual. gSee Roundtree v, State, 546 So.24 1042, 1045
(Fla. 1989) (prosecutor challenged one juror for the reason that
she was thirty years old, single, and had never worked--the court °
found this reason pretextual, especially since the state had
allowed a white, unemployed woman to sit). Consequently, while it
would appear that the trial judge retains discretion to determine
whether the proffered reasons are neutral, reasonable, and non-
pretextual, once a glappy Tactor exists, the abuse of discretion
standard is no longer applicable, and the ruling on the challenge
can only be upheld 1f competent, substantial evidence 1iIn the

record exists to support both the challenge and the trial judge®s

ruling thereon-.17 compare Green v state, 16 F.L.W. $437, S438-39

Ypor a somewhat similar analysis, see Mitchell v. State, 548
So.2d 823, 824-25 (Fla. 1St DCA 1989).
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(Fla. June 6, 1991) (a@buse of discretion standard applied 1In
absence of glappy factor).

IT the correct standard were applied to the facts at bar,

reversal in my judgment would be clearly mandated as to one of the
two rulings on the stats's two challenges. The state used
peremptory challenges to strike two black jurors--mMr. Jefferson
and Ms. Williams, the only two blacks in the first group of eight

venire members.18

Defense counsel properly objected, pointing out
that the defendant is also black.19 There is really no serious
argument that appellant did not satisfy his initial burden of
showing a likelihood of discrimination, and the trial court
obviously considered that the initial burden was satisfied,
because it required the state to provide an explanation for the

use of the challenges. gSee Williams, 574 So.2d4 at 137.

In regard to the first juror, the state gave the following

reason:

Mr. Jefferson, his record shows a prior DUI

conviction. I specifically asked if anybody

had any convictions and he didn"t volunteer

that. so that alone is sufficient In my mind.

I don't want him on the jury if he is not

giving me truthful answers.
The record clearly shows that the prosecutor asked whether anybody
had had any dealings with the state attorney's office, and whether

any prospective juror or relative of theirs had ever been arrested

187he state later sought to strike a third black venire member,
but ultimately accepted her as the alternate juror when confronted
in regard to that challenge by defense counsel and the court.

19, strong likelihood of discrimination is created if the state

ﬁégTinates every member of the minority. Revnolds, 576 so.2d4 at

23
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for any type of crime. Consequently, 1t cannot be said that the
reason proffered was not supported In the record. Moreover, the
weight of authority has held that such a reason for striking a
juror 1is valid without requiring the prosecutor to produce a
certified copy of the conviction for the record. Tillman, 522

So.2d at 17 n.l; Roundtree v. State, 546 so.2d 1042, 1045 n.2

(Fla. 1989); knight v. State, 559 so.2d 327, 328 (Fla. 1st DcCA),

review denied, 574 55,23 141 (Fla. 1990). Therefore, | agree that
the trial judge did not err by accepting the prosecutor®s reason
for striking Mr. Jefferson.
" Once, however, the state was asked the reason for challenging
juror Williams, the following exchange occurred:
MR. TOOMEY [the prosecutor) On her, well just
the fact she is unemployed, divorced has fTive
children.
THE COURT: What"s that mean to you?
MR. TOOMEY: To me i1t means, one, she 1S
unemployed, she doesn"t work, like to have
jurors that work. Unless they have some means
of support.
Later the prosecutor added:
MR. TOOMEY: Judge, on Ms. Williams just to
supplement the record a little bit don"t
think It makes sense what | said unless 1 also
say she is divorced.
THE COURT: You said that.
MR. TOOMEY: 1 did?

MR. CASCONE (defense counsel): Other people
are divorced.

MR. TOOMEY: If she was married, stayed home
with five kids, makes allot [sic] more sense.

A - 24
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In reviewing the reason proffered by the state,20 we are

limited to the reason actually tendered by the state,21 and 1In
this case, the basic objection was that Ms. Williams was

unemployed and divorced with five children. These reasons, while
supported by the record,22 have nothing to do with the particular
case being tried: appellant was charged with three counts of
dealing with stolen property. No connection between the facts
involved, the parties, or the witnesses and the status of an
unemployed divorcee with five grown children appears iIn the
record. Thus, this reason falls wunder the fourth &lappy
criterion, because it is unrelated to the facts of the case.
Moreover, 1f indeed this particular status typified some
objectionable basis, the state failed to develop i1t in the

record.?3 Additionally, the record clearly shows that the

20rhere is no question that the issue was not properly preserved
for appeal iIn that defense counsel stated that the reason given
was superfluous and moved to strike the panel. Compare Floyd v.
State, 569 so.2d 1225 (rla. 1990) (defendant failed to object to
reason offered by the state and therefore failed to preserve error

for appellate i U.s. ., 111 s.ct.
53 appelate fgviev — S

), €eert—-dented,
(1991).

21,5 stated previously, the rule is clear that once the trial
court determines that the defendant has satisfied the initial
burden of showing a strong likelihood that the challenge was used
IN a discriminatory fashion, the burden shifts to the state to
rebut the inference. Yet the majority, in an attempt to validate
what occurred here, 1gnores that burden and goes so far as to

create a reason for the state, i.2., that '"the tandem of

unemployment and divorce may arguably indicate some prospect of a
level of detachment from the proceedings not based an race(.]"
Clearly, this is improper.

22williams stated: "1'm not employed. 1'm divorced. 1 have five
children outside of the home, none iInside of the home."

231_ refuse to speculate regarding how divorced women with grown
children are somehow incompetent to be jurors. 1 likewise deCline
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prosecutor accepted other jurors who were likewise unemployed or

divorced.24

Thus, the reason also falls under the fTifth Slappy
factor--a challenge based on reasons equally applicable to a juror
who was not challenged. Roundtree, 546 30.2d at 1045 (single,
thirty-year-old black woman who had never worked was improperly
challenged on facts showing that the state allowed an unemployed
white woman to sit).

To summarize, because the state®s reasons for striking juror
Williams are not supported by competent, substantial evidence in
the record, | conclude that the reasons advanced were pretextual.
Although 1 would reverse and remand the case for new trial, |
concur with the majority in certifying the question to the Florida
Supreme Court. IT the supreme court chooses to answer the
question, 1 consider it would be helpful for 1t to determine

whether the same standard or different standards of review are

to speculate that divorced, unemployed people would be lenient to
defendants accused of dealing in stolen property. If indeed such
a status does indicate the "prospect of a level of detachment from
the proceedings,”" as the majority argues, this trait was_ simply
not developed on the record, |1f the prosecution was iIn fact
worried about how Ms. Williams existed financially, he had merely
to ask. Perhaps she was retired, or independently wealthy.
Certainly those conclusions are just as legitimate as the
inference that she was a thief herself, or that she dealt in
stolen property, for which there was no evidence.

24vs. Elaine Coal, a white married woman with one child, who was
not employed, was accepted, as was Ms. Christeen Devose, a white
woman, who was divorced with no children and employed. Ms. Davis,
a black woman who was employed but divorced with two children, was
ultimately accepted by the state as the alternate juror, after it
attempted to strike her, offering the reason that the prosecutor
would rather have the next juror, a white male IRS employee, as a
juror.
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. applicable to each part of the Neil~Slappv review process, as

discussed in this dissent.
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