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Pursuant to the limitations inposed upon a party when seeking to 

invoke this Court's discretionary jurisdiction, as her Statement of the Case and 

Facts, petitioner, Stacy F'rank,' adopts by reference the en banc majority 

decision of the Second District Court of pspea13 in this matter. (A. ~ 1 0 ) ~  

WHETHER THE3 DECISION OF THE SMXXJD DISTRIm 
EXPRESSLY AND DII\ECTLY cC"LIcTs WITH 
DECISIONS OF THIS CXXTHT AND THE OTHER 
D1-m ON SAME CXJESTIaS OF LAW? 

The decision of the Second District conflicts with decisions frcan 

this Court and the other district courts of appeal in several respects. First, 

the court reversed an award of attorneys! fees to the wife and applied a rule 

that examhes only the financial ability of the spouse claiming attorneys! fees, 

even where the other spouse may have a financial ability far superior to the one 

claiming fees. The court applied this rule despite the fact that it results in 

an inequitable diminution of the fiscal sums granted to the wife. 

Likewise, the decision rejected the trial court's determination of 

what percentage of increased value of a premarital asset was the result of the 

The petitioner, Stacy Frank, the former wife, will be referred to 
by name or as wife. The Respondent, Mark Straley, fomer husband, 
will be referred to by name or as husband. 

By virtue of orders dated January 16, 1990 and December 13, 1990, 
this Court appointed the judges of the Fifth District Court of Appeal 
to sit as teqorary judges of the second District. 

All references to the ZQperdx attached hereto, pursuant to 
F1a.R.Am.P. 9.120(d), will be referred to as (A) followed by the 
appropriate page rnrmber of the -. Pursuant to Reaves v. 
State, 485 So.2d 829 (Fla. 1986), the Petitioner relies only on the 
facts stated by the majority to invole this court's jurisdiction. 
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expxkiiture of marital funds and eamings so as to be considered a marital 

asset. The decision, which required the court to reweigh the evidence, found 0 
the wife to be entitled to an amcxznt which rep- one-half of the reduction 

of the principle during he marriage. 

Finally, the district court's interpretation of Fla. Stat. § 

61.075(3) (a)5 conflicts with cases which address proper statutory construction. 

The Second District interpreted this statute as a codification of this Court's 

decision in Ball v. Ball, 335 So.2d 5 (Fla. 1976). The court relied upon 

extrinSic evidence and the absence of legislative history to mch its 

conclusion. The statute cannot be a codification of Ball because Ball has two 

presumptions (real property presumed to be a marital asset, and upon a proper 

shming, a subsequent no-gift prescnrp?tion), while the statute has only one. 

S h  the decision of the Secord District conflicts with lnmrerous ather 

decisions, this Court should h o k e  its discret ionary jurisdiction and review 

the case on the merits. 

THE DMXSION OF THE SMx)ND DISTRICI: 
EXPRESSLY AND DIRECTLY 0XF'LT.m WITH 
DECISIONS OF THIS (XXIEZT AND THE CYlYER 
DISTRICI: C?XJRTS OF APPEAL ON THE SAME 
QUESTIONS OF JAW. 

Pursuant to Article V, Section 3 (b) (3) , Florida Constitution (1980) , 
this Court may exexcise its discretionary jurisdiction where an appellate 

decision expressly and directl y conflicts with the decision fran another Florida 

appellate wurt. W t  conflict must be express and contained within the written 

rule announced by the majority decision. Jenkins v. State, 385 So.2d 1356 (Fla. 

1980); Dodi Publishins Co. v. EditoridL America. S.A., 385 So.2d 1369 (Fla. 

1980). 
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Jurisdiction requirementS are satisfied when the decision annomce 

a rule of law w h i c h  conflicts with a rule previously annaunced by another 

appellate court or when there has been an application of a rule of law to 

produce a different result in a case wh ich  involves substantially the same 

controlling facts as a prior case decided by another appellate court. Nielsen 

v. Citv of sarasata, 117 So.2d 731, 734 (Fla. 1960). The jurisdictional 

-ts have been satisfied where there has been a miqlication of law. 

- See, Walev. Barnes, 278 So.2d 601 (Fla. 1973). Conflict is also present where 

there has been a failure to folluw rules of statutory construction. &g, Rinker 

Materials Corn. v. Citv of North Miami, 286 So.2d 552 (Fla. 1973). 

In dissolution pmceedmg ' s, the various equitable remedies available 

to a trial judge are considered interrelated parts of an overall &-. They 

are to be reviewed by appellate courts as a die, rather than indeperdently. 

Canakaris v. Canakaris, 382 So.2d 1197, 1202 (Fla. 1980). T h e  second District 

did exactly the opposite when it dismantled the equitable sch- developed by 

the trial judge. 

- A. ATIORNEXS' FEES. 

The second District reversed, in toto, the award of attorneys' fees 

to the wife. The Court ordered that no party should be awarded attorneys' fees 

and refused to consider or ignord whether the financial ability of the hushtxl 

was superior to the wife's. "S rule annaum=ed by the court requires only an 

examination of the financial ability of the spause who claims fees, even though 

the financial ability of the uther spouse may be substantially greater. 

-lying the rule here, the court stated that there was no shcrWing that the wife 

lacked the present ability to pay substarrtial attorneys' fees. TO reach its 

decision, the court relied solely upon Stacy's earnings, in excess of $50,000.00 
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per year, and her one-half interest in the parties' two boats w h i c h  had a value 

in excess of $50,000.00.5 (A. 9) The court stated that the purpose of 

attorneys1 fees pursuant to Fla. Stat. 5 61.16 was to carpel the trial Court to 

mitigate the harm an impecuniaus spouse might suffer where the other spousels 

financial advantage accords him or h q  unfair ability to obtain legal 

assistance. Citinq, Nichols v. Nichols, 519 So.2d 620, 621-622 (Fla. 1988) ; see 
also, - v. cumrmns ' s, 330 So.2d 134 (Fla. 1976). 

In Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 1980), this Court 

stated that it was not necessary that one spouse be canpletely unable to pay 

attorneys1 fees in order for the trial court to require the other spouse to pay 

fees. The ccarp?arative financial position of the parties was relevant to a 

detamhation of who was to pay fees. Likewise, an award of fees is proper to 

avoid an inequitable diminution of the fiscal s u m  granted to the wife. Id. at 

1205. Florida Statutes 5 61.16 also requires the court to examine the relative 

financial resaurces of both parties prior to making a decision concernhq 

attorneys' fees. 

~n effectuating this CourtIs canakaris mandate, the other district 

Courts of appeal have held that it is an abuse of discretion for a court to deny 

an award of attorneys1 fees where a husbarrdls financial ability is superior to 

that of the wife's. See, e.q., Greelevv. Greelev, So.2d , 16 FLW D1824 
(Fla. 1st DCA, July 12, 1991) ; W e r n e r  v. Werner, So.2d , 16 FLW D1447 
(Ma. 3d DCA, May 28, 1991); Davis v. Davis, 547 So.2d 309 (Fla. 4th DCA 1989). 

The earning capacity of each party is a financial resoume w h i c h  the court 

The court1s reference to stacy's one-half interest in the two boats 
and their value is confusing given the fact that the court found a 
special equity in the boat awarded to the wife which presumably U d  

5 

derrease her interest to sc#?=- less than one-half. 
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should consider when detambhg the overall financial circumstances and a 

party's ability to pay attorneys' fees. see, Nisbeth v. Nisbeth, 568 So.2d 461, 
(Fla. 3d DCA 1990); Martinez-Cid v. Martinez-Cid, 559 So.2d 1177 (Fla. 3d DCA 

1990) . where the parties' past, present and anticipated earnings are not 

substantially equivalent, it may be inequitable to force the lower-earniq party 

to deplete kis or her share of the atherwise equally-aividea assets to pay 

attorneys' fees. 

0 

Cuse v. Cuse, 533 So.2d 828 (Ma. 3d DCA 1988) .6 

The present decision does not even discuss the financial resources 

or earning capacity of the husband, mch less deternune ' that the parties' 

positions w e r e  substantially equivalent. ~n fact, the only reference to the 

husband's financial adilities suggest that they w e r e  far superior to the wife's 

since the husband had a successful law practice for several years prior to the 

marriage. (A. 2) The reliance by the court on only Stacy's finances clearly 

conflicts with the precise. opposite rules relied upon by Florida's other 

appellate courts. 

The second District's decision also failed to avoid an inequitable 

diminution of the fiscal s m ~ ~  granted Stacy in the dissolution. The court noted 

that under the trial courtls distribution, the wife exited the marriage with 

approximately $150,000.00 in assets. After the court dismantled the trial 

Couzt's equitable distribution, Stacy's assets wmld be diminished a m h h m  of 

$60,000.00. Shewas also to be assessed same of the marital debt. (A. 6-9) If 

Stacy  is also required to pay her attorneys' fees, not only will the fiscal sums 

Remarkably, prior to this case where the judges of the Fifth District 
sat as the Second District, the Second District =lied this very 
standard. See, e.q., Ldridcfe v. Lochrime, 526 So.2d 1010 (Fla. 
2d DCA 1988); Blacldxun v. Blacldxun, 513 So.2d 1360 (Fla. 2d DCA 
1987). Premmably, the trial judge who is bound by Second District 
case law based his rulings on these cases. 
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granted to her be inequitably diminished , she could end up with no assets or 

even in debt. 

- B. MARITALAssE;Ts. 

As part of its piecemeal dismantling of the overall equitable m n d y  

fashioned by the trial judge, the second District ruled that the appreciation 

in market value of the husband's interest in two prammiage real estate 

irnrestment 'Ihe trial court found that 

those assets llaccunnilat& a value of $56,825.00 and $40,899.00 respectively 

during the The trial judge deemd that appreciation to be 

a marital asset, presumably resulting fran the infusion of marital funds into 

the investment. (A. 7-8) The Second District, haever, deemed the appreciation 

as being passive and resulting fram inflation or fortuitous market forces. Ihe 

court stated that the only appreciation in value of the two partnershl 'ps as a 

result of the infusion of marital funds was the mluction of Mark's share in the 

mortgage debt on the properties during the marriage. The court, therefore, 

stated that Mark should have been debited with one-half of that amount, a sum 

of $4,347.50. 

'ps was not a marital asset. 

(A. 6-7) 

At a ndnhm, to mch this conclusion, the second District w a s  

requked to reweigh the evidem=e presented to the trial judge in dim& 

violation of this Court's admonition to the contrary in Helman v. seaboard Coast 

Line Railroad Co., 349 So.2d 1187 (Fla. 1977). As previously noted by the 

Second District, the detesrmM ' tion of whether an asset is marital or non- 

marital, for puposes of equitable distribution, is a guestion of fact. 

Macaluso v. Macaluso, 523 So.2d 615, 616 (Fla. 2d DCA 1988). 

Increased values of assets awned solely by one spouse prior to the 

marriage are to be considered marital assets to the extent they are the result 
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of the spouse's efforts or the expemliture of marital funds or earnings. &g, 

Fla. Stat. !3 61.075(3) (a)2; Wriqht v. Wriqht, 505 So.2d 699 (Fla. 5th DCA 1987) ; 

Crams v. Crams, 501 So.2d 661 (Fla. 1st DCA), rev. den., 511 So.2d 297 (Fla. 

1987). Applying that rule, the First District has held that a wife was entitled 

to a portion of the im=reased equity in a home wried prior to the marriage where 

mortgage paymnts on the hoane an3 imprmrementS we.m paid for frcan a joint 

checking account. Graff v. Graff, 569 So.2d 811 (Fla. 1st DCA 1990). See also, 

Massis v. Massis, 551 So.2d 587 (Fla. lst DCA 1989). To make the determination, 

the trial court should consider the inrreased value along with the marital 

contribution and exclude that portion w h i c h  is established as exempt because of 

its character as a non-marital asset. Massis at 589. See also, Hanks v. Hanks, 

553 So.2d 340 (Fla. 4th DCA 1989). 

0 

The secord District recognized that there was an experdim of 

marital funds on the mairrtenam=e of Mark's non-marital assets. Nevertheless, 

the court rejecteii the trid court's factual deterrmM ' tion of what portion of 

the increase resulted frcan the infusion of marital funds, and instead, ruled 

stacy was only entitled fo one-half of the reduction of the principle during the 

marriage. 7 

- C. SPEclXLl EouTIY. 

In ShelbY Bbtual Insumme Co. v. smith, 556 So.2d 393 (Fla. 1990), 

this court stated that the plain maning of the statutory language is the first 

consideration of statutory construction. Likewise, when a statute contains a 

definition of a word or phrase, that maning IRlst be ascribed to the word Or 

This decision also conflicts with other decisions written by the 
judges of the second District. For k h n c e  , it conflicts with 
Kincart, 572 So.2d 530 (Fla. 2d DCA 1990); Pfleuer v. Pfleser, 558 
So.2d 198, 199 (Fla. 2d DCA 1990). 

7 

HiclaMn v. Hickman, 572 So.2d 1021 (Fla. 2d DCA 1991) ; Kincart V. 
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phrase whenever repeated in the statute unless a contrary intent clearly 

a w .  First National Bank of Miami v. Florida Industrial Comission, 16 So. 

636, 154 Fla. 74 (1944); Vocelle v. Kniaht Bros. Br Co., 118 So.2d 664 (Fla. 

1st DCA 1960); Richard Bertram & Co. v. Green, 132 So.2d 24 (Fla. 3d DCA 1961). 

In the present case, Fla. Stat. S 61.075(3)(a) defines 9narital 

assets and liabilitiesl~. Included in the concept of marital assets are 

intesspcxlsal gifts. Fla. Stat. 3 61.075(3)(a)3. Florida Statutes § 

61.075(3) (a)5 states: 

IIAll real property held by the parties as tenants by the 
entireties, whether acquired prior to or during the 
marriage, shall be  resumed to be a marital asset. If, 
in any case, a party males a claim to the contrary, the 
burden of woof shall be on the 'Darty assertins the 
claim for a mec ial euuit~.~~ 

In this case, the Second District reversed the trial cmrt ls 

[emphasis added] 

determination that Mark had not pmen a special equity in real property held 

by the parties by the entireties. The court hterpreted Fla. Stat. § 

61.075(3) (a)5 as a codification of the rule aTlMx1IIced by this Court in Ball v. 
0 

Ball, 335 So.2d 5 (Fla. 1976). To reach its decision, the Court relied upon 

the ~tatute~s legislative history and ather extrinsic mterials as the basis of 

its interpretation. 

m s  methcd of statutory interpretation clearly conflicts with the 

cases cited above. First, the concept of special equity under Ball involves two 

shifting presmptions. Initially, the praperty is presumed a marital. asset and 

after a proper shuwing, a "llo-giftw presumption arises. shifting 

presumptions also require two different shiftings of the buden of proof. % 

statute, on the other hand, clearly and unambiguously contains only one 

presumption and the sole men of proof lies with the spouse claiming a special 
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equity. 

further and to do so conflicts with this CourtIs instruction to the contrary. 

There was no necessity for the court to llinterpretlg the statute any 

0 
(XMXiUSIrn 

Unquestionably, the present decision is in conflict with the 

decision of this Court and Florida's other district courts of appzd in several 

material respeck. This Court should exercise its discretion and review the 

case on the merits. "he distribution w h i c h  resulted from that court's 

dimantlhq of the trial courtls scheme is anytking but equitable. The decision 

creates llne&am ' ty throughout the state in areas of m a t r h n i a l  law w h i c h  have 

previously been long-settled. Likewise, because of the procedud @k 

irnrolved in this case, the second District is lxlw bound by an en banc decision 

written by the judges of the Fifth District, which conflicts with the secorrd 

Districtls uwn decisions. All of these issues are a matter of great public 

c o r n  and importance and, therefore, require resolution by this oaurt. 
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