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PRELIMINARY STATEMENT 

Respondent was the defendant, and Petitioner the 

prosecution, in the criminal division of the Circuit Court of the 

Fifteenth Judicial Circuit, in and f o r  Palm Beach County, 

Florida. In the brief, the parties will be referred to as they 

appear before this Honorable Court, except that Petitioner will 

also be referred to as the State. The symbol "R" refers to the 

record on appeal. The symbol "SR" refers to the supplemental 

record which is the transcript of t h e  hearing on Respondent's 

motion to suppress. All emphasis has been added by Petitioner. 

The opinion of the Fourth District Court of Appeal is 

appended to the brief as e x h i b i t  " A " .  
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STATEMENT OF THE CASE 

Respondent was charged by third amended information with 

vehicular homicide, reckless driving, and t w o  counts of culpable 

negligence (R 1740-1741). 

A motion to suppress the statements made by Respondent at 

the Boynton Beach police department was filed pretrial (R 1648-  

1649). A hearing was held on the motion (SR), Following the 

submission of memorandums of law by both parties (R 1671-1705), 

the trial court denied the motion to suppress (R 1706). After 

trial, the jury returned verdicts of guilty on all counts of the 

third amended information (I? 1396, 1761). Respondent was 

sentenced as an adult to a downward departure sentence ( R  1814- 

1816). Timely notice of appeal was filed (R 1817), and 

Respondent proceeded with his appeal in the Fourth District Court 

of Appeal. 

The Fourth District Court of Appeal rendered its opinion 

reversing Redpondent's convictions, and remanding for a new 

trial. Norstrom v. State, 16 F.L.W. D2063 (Fla. 4th DCA August 

7, 1991) [exhibit " A " ] .  The reversal was predicated an the 

District Court's finding that Respondent's statements to the 

Boynton Beach police officers should have been suppressed as they 

were fo r  the purpose of the accident investigation. The District 

Court certified the following question: 

Whether statements made in the course of a 
post accident investigation by an individual 
in police custody are privileged under 
g316.066, Florida Statutes, where Miranda 
warnings have been given and the individual 
is not told that he or she is required to 
answer the questions. 
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16 F.L.W. at D2065. 

The state has sought the discretionary review of t h i s  court 

to address the certified question. This brief follows. 
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STATEMENT OF THE FACTS 

The following testimany was adduced at the motion to 

suppress hearing. Officer Gordon Oliphant testified that he told 

Respondent that he was under arrest f o r  a traffic accident with 

injuries (SR 7- 8, 12-13). Respondent was in custody and was not 

free to leave (SR 10)" Officer Oliphant believed that he 

handcuffed Respondent (SR 7 ,  16, 19). Respondent was turned over 

to the custody of Officer Lavoie at the Boynton Beach police 

department (SR 10). 

Officer Marie Lavoie was dispatched to the scene of the 

accident. The area was dark. There were seventy-five to one 

hundred kids there. One person was deceased, one was quite 

seriously injured, and others had already been transported (SR 

2 3 ) .  

and she took over the scene. 

at the police department at 3:19 a.m. (SR 24). She read 

Respondent his Miranda rights prior to his giving his statement 

(SR 25). 

0 Officer Lavoie checked with Sergeant Kuss who briefed her, 

She came in contact w i t h  Respondent 

Respondent signed a -- Misanda rights card (SR 3 0 ) .  

The following testimony came forth at the trial. Dr. 

Jonathan Davis was on call at Bethesda Memorial Haspital and 

treated Charles Hamby for a severe head injury (R 573). Charles 

Hamby suffered a small fracture, and blood clots on the surface 

of the brain (R 574). The clots were removed surgically (R 5 7 7 3 .  

Dr. Oliver Jones, an orthopedic surgeon, treated Maria 

She Feldman at the emergency roam at JFK hospital (R 580). 

suffered a closed fracture of the left femur, which is the bone 

running from the hip to the knee. She had a partial amputation 
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of the tip of the great toe on the left foot (R 581). She had 

surgery on her toe and femur ( R  5 8 2 ) .  

Officer Lavoie testified at trial. During her 

reconstruction of the accident, she located a skid mark seventy- 

eight feet long, which s h e  attributed to Respondent's vehicle (R 

6 1 0 ) .  She stated that Respondent was not free to leave prior to 

giving the statement, because s h e  wanted to talk to him (R 6 2 9 ) .  

Respondent's taped statement was played f o r  the jury (R 6 3 6 ) .  

The tape showed that Respondent was read and acknowledged h i s  

Miranda rights, and that he signed a Miranda rights card (R 6 3 7 ,  

639-641). The statement given by Respondent related what 

occurred prior to, during, and after the accident (R 641-662), 

including Respondent's admission that he was travelling "about 

seventy" miles per hour ( R  647). 0 
Dwayne Penzenik estimated Respondent's speed at sixty miles 

per hour (R 7 4 0 ) .  Dwayne watched Respondent's car skid f o r  quite 

some time (R 7 4 2 ) .  Eric Kovacs drove to the party with his 

cousin Dwayne Penzenik (R 8 5 2 ) .  He saw a blur of lights, and the 

car sliding (R 855). Maria Feldman saw Respondent's car coming, 

heard the sound of brakes, and heard Amber Hunter say "Oh, my 

god". Maria felt a lot of pain,  but did not know where it was 

coming f r o m  (R 7 7 4 ) .  She estimated Respondent's speed at sixty 

miles per hour (R 800, 8 0 4 ) .  

Officer Rieger estimated that there were about one hundred 

people on High Ridge Road at the time of the accident (R 8 0 8 ) .  

Officer Schike estimated the speed at seventy-eight to seventy- 

nine miles per hour (R 949). Roger Gillespie estimated that . 
- 5 -  



there were about thirty to thirty-five cars, and seventy-five 

people at High Ridge Road ( R  8 3 6 ) .  He said that Respondent was 

going between seventy and seventy-five miles an hour (R 837). 

Roger heard tires squealing, and saw the people who were hit 

knocked i n t o  a ditch (R 838). 

Jim Blackhall heard the  car going around seventy miles per 

hour .  He ran, and when he woke up, he was on the pavement (R 

9 0 5 ) .  

standing out in the road (R 916). Debbie Rizza estimated that 

one hundred or one hundred and fifty people went to High Ridge 

Road (R 1013, 1029). There were a lot of people, and a lot of 

cars (R 1029). Debbie stated that she  saw t h e  RX-7 coming in to 

the area without any lights on (R 1017). E r i c  Coak estimated the 

crowd at between one hundred and fifty and two hundred people (R 

1153). Respondent‘s bes t  friend, Shane Kerfoot, estimated that 

there were between one hundred and one hundred fifty people at 

t h e  par ty  ( R  1080, 1082). There were one hundred people a t  the 

party when Respondent left to take Monica Howell home (R 1101). 

Before Respondent came down the road everybody was 

0 

Amber Hunter was killed by the actions of Respondent while 

driving his vehicle, according Lo medical examiner Dr. Benz (R 

993). H e r  injuries were consistent with being hit by a car at 

h i g h  speed (R 994). Similarly, Charles Hamby and Maria Feldman 

were injured as a result- of Respondent’s car hitting them (R 573-  

574, 581, 775, 9 8 2 ) .  
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S c W R Y  OF THE AHI_;UgTs 

Respondent's motion to suppress was properly denied, as the 

statement given to Officer Lavoie was not f o r  the purpose of the 

accident investigation. The evidence at the hearing on the 

motion to suppress supports the trial court's conclusion that 

Respondent was the subject of a custodial interrogation. The 

giving, and acknowledgment of, Miranda warnings belies the 

District Court's finding that the questioning was f o r  the purpose 

of the accident investigation. Further, t h e  evidence was 

cumulative to other evidence at t r i a l ,  and any erroneous 

admission would be harmless. The legislature has amended the 

accident report statute to provide that statements made can be 

admissible as long as the person's rights against self- 

@ incrimination are not violated. In t h i s  case, Respondent waived 

those rights, and the statements would definitely be admissible 

under the amended statute. 

answered in t h e  negative. 

The certified question should be 

- 7 - 



I '  

ARGUMENT 

STATEMENTS MADE IN THE COURSE OF A POST 
ACCIDENT INVESTIGATION BY AN INDIVIDUAL IN 
POLICE CUSTODY ARE NOT PRIVILEGED UNDER 
g316.066, FLORIDA STATUTES, WHERE MIRANDA 
WARNINGS HAVE BEEN GIVEN AND THE INDIVIDUAL 
IS NOT TOLD THAT HE OR SHE IS REQUIRED TO 
ANSWER THE QUESTIONS, AND THE DISTRICT 
COURT'S OPINION SHOULD BE QUASHED. 

The State asserts that the Fourth District Court of 

Appeal's opinion in the instant case was erroneously decided, and 

that the certified question should be answered in the negative. 

The statements made by Respondent were not privileged under 

5316.066, Fla.Stat., and were properly admitted at trial. The 

motion to suppress was properly denied by the t r i a l  court. 

The following facts support the trial court's finding that 

Respondent was in custody at the time he gave his taped 

statement, Officer Rieger, no t  Officer Lavoie, prepared the 

accident report which was prepared fo r  the state department of 

motor vehicles (R 1694; SR 26, 47). Officer Rieger was not 

present during the taped interview ( S R  2 5 ) .  Respondent was read 

his Miranda- rights prior to the taking of the statement, and 

Respondent signed the rights card (SR 25, 30). The statement wa6 

voluntary (SR 25). Officer Oliphant testified that he t o l d  

Respondent that he was under arrest f o r  a traffic accident with 

injuries (SR 7, 8, 12-13, 17). Officer Oliphant believed he 

handcuffed Respondent (SR 7, 16). Sgt. Kuss told Officer 

Oliphant to place Respondent under arrest and take him to the 

station (SR 18). 

1 

Although the form transcript contains language 

0 1  - Miranda v. Arizona, 384 U.S. 436 (1966) 
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regarding not being under arres t ,  this WEIS never communicated to 

Respondent (R 1681, SR 4 1 ) .  

Petitioner asserts that the trial court was correct when it 

ruled that Respondent was the subject of custodial interrogation 

(SR 8 4 ) .  Further, the trial court was correct when it compared 

what the actual statement contained with what is required on an 

accident report (SR 75). Eqackin v. -~ Boles, 452 So.2d 540 (Fla. 

1984), is the seminal case interpreting the confidentiality 

portion of 8316.066, cla.Stat. Brackin held that 9 3 1 6 . 0 6 6 ( 4  

on ly  applies to those statements and communications that the 

driver of a vehicle is compelled to make to comply with his 

statutory duty under §316.066(1) and (2). Brackin ,  452  So.2d at 

544. Sections (1) and ( 2 )  address t h e  written reports which must 

be made to the department of motor vehicles. 

taped statement shows that the statement was not made for the 

purpose of the Department of Motor Vehic les  accident report, but 

involved a far greater area. 

1703. Brackin involved a departure f rom previous case law, which 

dealt with the artificial distinction between the "wearing of 

hats" in either the accident or criminal investigation phase. 

Brackin, 452 So.2d at 5 4 4 .  

A review of the 

Compare R 1681-1693 with R 1694- 

The Fourth District's reliance on its opinion in West v. 

-- State 553 So.2d 2 5 4  (Fla. 4th DCA 1 9 8 9 ) ,  f o r  the proposition 

that despite Miranda warnings, a statement is not admissible 

unless the defendant is expressly t o l d  St is fo r  the purpose of a 

The actual accident repor t  in t.his case is cont.ained in the 
record at R 1694- 1703. 8316 .068 ,  Fla,Stat. (1987) sets forth 
t h e  statutory requirements for the accident report. 
' 
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criminal investigation, is m 

West was improperly decided, 

this c o u r t .  West also confl 

splaced a The state submits that 

and should also be Overturned by 

cts with t h e  Fourth District Court's 

op in ion  in Alley v. State, 5 5 3  So.2d 354 (Fla. 4th DCA 1989), 

which held that the accident investigation phase continued until. 

the officer gave the defendant her Miranda - warnings. Id., 553  

So.2d at 3 5 5 .  8316.062 and g316.066, Ela,Stat. provide f o r  a 

duty to supply information f o r  an accident investigation. Thus, 

once a person is told that he or s h e  has the riqht to remain 

silent, how can the accident investigation be continuing? It is 

this contradiction which t h e  Fourth District Court of Appeal 

overlooked. 

Moreover, the improper admission of a statement privileged 

under this statute is subject to a harmless error analysis. Alley 

v. State, 553  So.2d 354 (Fla. 4th DCA 1 9 8 9 ) ;  McConnell v. United 

-- States,  428 F.2d 803 (5th Cir. 1970). Petitioner asserts that 

due to the overwhelminy evidence of Respondent's guilt of these 

charged crimes, that if the admission of t h i s  statement were 

improper, the admission would n o t  have contributed to the jury 

verdict and would be harmless. - State v. DiGuilio, 491 So.2d 

1129, 1138 (Fla. 1986). 

Further, the legislature has amended sections 316.062, 

316.066 and 324.051 effective J u l y  I, 1991. These amendments 

support the state's argument t ha t  the certified question should 

be answered in the negative, because that is in fact what the 

amefidments say. The amended rrtatut,es are appended as exhibit 

" C " ,  and the relevant portions are set f o r t h  below: 
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g316.062. Duty to give inforniation and 
render aid. 

3 )  The statutory duty of a person to make a 
I Lport or giveinformation to a law 
enforcement officer-makinq a written report 
relating to an ._ accident shall not be 
construed as extendinq -~ to information which 
would violate -~ thejrivilege of such person 
aqainst self-incrimination. 

§316.066. Written reports of accidents. 

(4) Except as specified in this subsection, 
each accident report made by a person 
involved in an accident and any statement 
made by such person to a law enforcement 
officer fo r  the purpose of completing an 
accident report required by t h i s  s e c t i o n  
shall be without prejudice to the individual 
so reporting. No such report or statement 
shall be used as evidence in any trial, civil 
or criminal. However, subject to the 
applicable rules of evidence, a law 
enforcement officer at a crimi.nal trial may 
testify as to any statement made to the 
officer by the person involvedh the 
accident if that person's privileqe aqainst 
self-incrimination is not violated, . .  , 
g324.051. Reports of accidents;  suspensions 
of licenses and registrations 

_I_. 

~--  

-I 

---I- 

-- 

(l)(b) The department is hereby further 
authorized to require reports of accidents 
from individual owners or operators whenever 
it deems it necessary for the proper 
administration of this chapter, and these 
reports shall be made without prejudice 
except as specified in this subsection. No 
such report shall be used as evidence in any 
trial arising out of an accident. However, 
subject to the applicable rules of evidence, 
a law enforcement officer at a criminal trial 
may testify as to any statement made to the 
officer by thexerson involved in t h e  
-if chat person's privileqe aqainst 
self-incrirninati%n is _I-~-___-_I. not violated. 

(Words underlined are additions). 

. _ " _ _ _ ~ _ _ _ .  

I--- 

Attached as exhibit "B" is the legislative history f o r  the 

statutory amendments. The section-by-section analysis is  as 

follows f o r  these amendments. 
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Section 13 amends s. 316.062, F.S., 1 9 9 0  
Supplement, t o  provide t h a t  a person's 
statutory duty to give information to a law 
enforcement officer relating to an accident 
shall not be construed as extending to 
information which would violate the person's 
privilege against self-incrimination. 

Sections 14 and 15 amend s s ,  316.066 and 
324.051,  F.S., to provide f o r  the 
admissibility of statements made in accident 
reporting when the privilege of self- 
incrimination is not violated. 

Thus, on retrial, the statements found by the District Court to 

have been improperly admitted would ~ be ahi .ss i .ble  since 

Respondent waived his riqht to remain silent, and h i s  privilege - 

aqainst self-incrimination ---"I--- was n ~ t  vi.okated. _- Application of the 

amended statute on retrial would be e n t i r e l y  proper since the 

statute is one of procedure, and is not. oxye involving a 

substantive right. There would be IIG ex post facto violation. 0 
The United States Supreme Court has held that a procedural 

change, even though it may w o r k  to t h e  disadvantage of the 

defendant, does not create an ex post facto problem. Dobbert v. 

Florida, 432 U.S. 282, 2 9 3 ,  97 S.Ct. 2290, 53 L.Ed.2d 3 4 4 ,  356 

( 1 9 7 7 ) .  

Even though this change in the law obviously 
had a detrimental impact upon the defendant, 
the Court found that the Law was not ex post 
facto because it neither made criminal a 
theretofore innocent act, nor aggravated a 
crime previously committed, nor  provided 
greater punishment, nor changed the proof 
necessary to convict. .. 

Id. See also, -~ Beazell v. Ohio, 2 6 9  13,s. 1 6 7 ,  46 S.Ct. 68, 7 0  

L.Ed. 216 ( 1 9 2 5 ) ;  

L . E d .  2 6 2  (1884). 
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Florida law also supp~c ' : .  the u s e  c;f the amended statute on 

retrial. This court has held: 

As related to c r i m i n a l  law and procedure, 
substantive l a w  .is t h a t  which declares what 
acts are crimes and prescribes the punishment 
therefor, whi.1.e procedural law is that which 
provides or regulates the steps by which one 
who violates a criminal statute is punished. 

.-I- State v. Garcia, 229 So.2d 236 (Flla. 1969). This same quo te  was 

used by Justice Adkins in his concurring opinion in In re Florida 

Rules of Criminal Procedu-rr, 272 So.2d 65 (Fla. 1972). He 

further explained: 

Substantive sights are those existing for 
t h e i r  own sake and eonstitutimg the normal 
order of society, i.e., the rights of life, 
liberty, property and reputation, Remedial 
rights arise for  the purpose of pxhxting or 
enforcing s u h s t a n t i v e  rights 

:& Under these tests, the anreiided s t , a t u t e  is procedural in 

n a t u r e .  Statutory changes in procsdasre apply to pending cases. 

C i t y  of Qrlando v. - D e s j a r d i n s  ---.I 493  So.2d 9.027 (Fla. 1986); Batch 

-- v, - State, 405 So.2d 302 (F1.a. 4th DCA 1981). T h u s ,  it appears 

that the Fourth District's opinion was incorrectly decided s i n c e  

it did not take into account the Pegisl.ative amendment, 

S i n c e  Respondent was in custody at. the time he gave h i s  

statements to the police, received his Miranda warnings and 

waived them, and was never t o l d  that he was required to answer 

t h e  questions, the accident. rtzport privilege was inapplicable. 

The statements were properly adxi t ted  s . fnce  Respondent ' s  right 

against self-incrimination was nr~k t r ic~lated.  

- i 3  - 



Ci3NCLUSIOh: _. 

Wherefore, based on the foregoing argument and authorities, 

Petitioner respectfully requests that t h i s  Honorable Court answer 

the certified question in the NEGATIVE, QUASH the opinion of the 

Fourth District Court of Appeal, and REMAND this cause w i t h  

directives that Respondent's convictions and sentences be 

AFFIRMED. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

I 

JOA FOWLER 
stant-  Attorney General 
Georgia Avenue, Suite 204 

West Palm Beach, Florida 33401 
Telephone (407) 837- 5062 
Fla. Bar No. 339067 

!)$ 

Counsel for Petitioner 

C E R T I F I C A T E  OF SERVICE -~ 

I Hereby Certify that a true copy of the foregoing has 

been furnished by U.S. Mail to MICHAEL SALNICK, E s q u i r e ,  250  

Australian Avenue South, #1303, West Palm Beach, FL 33401 this 

4th day of October, 1 9 9 1 .  
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1990, the appellws being un:ihle to secuie fin;mcing, exercised 
thcjr option to canccl thl: agrecment and sought return of their 
deposit, which WAS denied to tfrcm uiilcss they paid $2,500. 
Consqucntly, the appellw, as plaintiff, on February 28, 1990, 
fild the instant suit seekin2 rcturn of their $10.000 dcaosit. The 

.@ 
~. 

appellGint, Rodell, engagecr thrcc different law fiiitis, ;Inti1 A.J. 
G0o(Im4in anw+cred the c-omplaint 011 May 22, 1990. Ilc repre- 
sented thc dcfcndant until OLt. 23, 1330. ‘Ihe case was not~cerl 
for a non-.jury trial on July 19, 1990, and was set for trial on Nov. 
6, 1990. 011 Oct. 25, 1930, the firm of Quinton, LUIIIIIIIIS, et ;I]. 
f i l d  a notice of appzarance. They niovcd for a continuance for 
time to cornplcte discovery on Octobcr 26, 1990, which was 
grimtcd ex paitc, apparently in etror on October 30, 1390. Ap- 
pellN’s counscl, upon receiving notice of the ordcr tesetting trial 
until Deccinhcr 26, 1990, filed an objection thereto, and ~novcxl 
to v:ic:if; the orrlcr. At hearing on their motion on November 5 ,  
1990, one day before the trial was to con~nic~~ce,  Rodell’s coun- 
sel, as an a t i d h n a l  giound for continuance alleged Rodell had 
hi.dt11 problems which piecluded hcr from attending the tri;il on 
Novernber 6, 1990. The trial court dwied the motion forcontinu- 
ance and sclietluled trial for November 6, 1990. The C ~ U S C  W;IS 

tried III the defcndant’s absence, resulting in a judgrnent for the 
pi,iintili  i n  the amount of $XO,OOO, plus interest mid costs in the 
L i r ~ i ~ ~ i r ~ t  of $861. Thc t i id  court reserved jurisdiction for deter- 
mining attorney's fees. The appellant contends the t r id  couit 
abusctl i t s  discretion in denying t11c inotlon for continimnce, and 
in proceeding to trial and final judgnitmt iri absence of tile appel- 
lant, defendant. 

‘Ihe appellces contend, and we a p e ,  that on the stntc of this 
Itxord it was not an abuse of discretion to deny the motion for 
(:GritinU:ince :ind thnt the trial court should l x  affrmtrd on the 

thority of Bciiar v. Soirtheris~ Britih Z h s t  Co., N.A.,  374 
0.2d572 (Fla. 3d DCA 1979); Stew v. FourFreeiloms iVnriord 
fedicnl Scrvice,y, Cu., 417 So.2d 1085 (Fla. 3d DCA 1982); 

I *‘ 

O f  
to 
lot 
18-1- 

9R- 
502. 
)UdC 

and 

eks 
on- 
105- 

nce 
000 
ow- 

own 
,000 ’ 
n 28 
king 

Fuller v. Xitiebolt, 382 So.2d 1239 (Fla. 4th DCA 19x0). 
AfE mid.  - 
iAddcndumlu contrnct for sulc and purch.usc. Rccord, Pogc 8. 

* * *  
Civil prGcedure-Xiircl lawsuit w;ls barrcd by volunhry  dk- 
nrLssaLc, of one lawsuit and counterclahi in nnothcr lawsuit, both 
of which were predicated 0x1 saiiie underlyi~ig claim as that as- 
serted in third lawsuit 
UNITED TECHNOLOGIES COMMUNICATIONS COMPANY, Appcllanl, 
vs. CARLSDN CONSTRUCTION COMPANY, and LIBERTY hlUTUAL 
INSURANCE COMPANY, Appcllccs. 3rd District. Casc No. 90-2156. Opin- 
ion lilcd August 6, 1991, An Appcal from [hc Circuir Court for Dadc County, 
licrhcrt M. Klcin, Judge. Eliot R. Weitzlnan, for appellant. O’Connor, Sinclair 
.& Lrnos and Christophcr Lcmos, for oppcllccs. 

(Before BASKIN, JORGENSON and LEVY, JJ.) 
(BASKIN, Judge.) United Technologies Communications Com- 
pany [UTC] appeals a final judgment. We reverse. 

Mercy Hospital contracted with UTC to install telecornmuni- 
cations equipment and contracted with Carlson Construction 
Company [Catlson] to remodel its third floor to acconimodate 
the equipment, During the course of construction, Carlson 
drilled holes in the faurth story floor; these holes were not filled. 
Consequently, an acid solution being used to clean the fourth 
floor tile leaked through the holes andcorroded the equipment on L:i;@e third floor. UTC repaired the damaged equipment, Some 

the me later, continuing acid corrosion made additional repairs 
e es- \ mcessary. UTC again made the repairs. 
m r .  Mercy Hnspital sued UTC arid Carlson t o  recover the cost of 
:as\1- the repairs. Carlson cross-claimed against UTC for contribution, 

but  later voluntarily dismisscd its cross-claim. The trial court 
enterid a directed verdict against Carlson for the cost of the ini- 
tial repairs, and a judgmcnt pursuant to a jury verdict againht , 29, , UTC and Carlson, jointly and sevcrally for the amount of the 

subsequent repairs. UTC appx~lerl. Carlson then filed a lnotion 
for judgment against U’TC for the ainount of the suhsccluent re- 
pails. The trial court denicd the motion. Carlson appc&d. The 
appeals were consolidated. This court reversed the final judg- 
ment against UTC and ordered that judgnient bc entered in 
UTC’s fiivor. 1Jtiifcd Tec l~~ io lo~ i c .~  Cot?iniitriicarioti Ca. 1). Itidus- 
f r i dR i skhs . ,  501 So.2d46 ( 1 % ~ .  3d DCA 1387). 

Carlson then sued UTC under a theory of equitable subrogil- 
tion for the amount o f  its liability to Mcrcy, but Carlson volun- 
tatily disrrissd its action. After satisfying Mercy’s judgrnent, 
Carlson a8ain sued UTC for cquituhle subrogation to recover the 
expenses i t  incur red from UTC’s failure to clean the squipiiient 
properly after the initial spill. The trial court entcrecl final judg- 
ment in Cadson’s favor. UTC appctals. 

Pursuitit to Rule 1.420, Flon’dii Rules uf  Civil I’roccdurc, a 
voluntary disrxlissal “operates as an adjudicstion upon the merits 
when served by a plaintiff who has once dismisscd in any court an 
action based on or including the same claim.” The test for deter- 
mining whether prior voluntary dismissals act to bar a subscquent 
lawsuit is enucciatcd in Variety Childreri’s HOTJA 11. Mr. Siiriri 
Hosp., 448 S0.2d 54G (Fla. 3d DCA), review clettied, 4% So.2d 
?774 (Fls. 1984). Here, as in FIcri$iy ChiWrcn’J Hmp.,  tlic ac- 
tions were all predicated on the sanic transaction iu1d Ihc s:mc 
facts; “the same cvidence would serve as thc basis for pioving 
the transaction . . . .” Nrricty Children’s Hosp., 443 So.2d at 
548. A1 though Carlson advancd diffcrent thwrier; for recovery, 
the three lawsuits are predicated on the same underlying claini. 
The third lawsuit was therefore baried by the dismissals in the 
first two actions. For these reasons, we rcverse the finsi2 judg- 
ment and remand for entry ofa  judgment in UTC’s f m x .  

Reversed and rernandecl. 
* * a  

Criminal law-Vehicular homicidz-Culpable negiigence- 
Reckless driving-Evidence-Err~r to admit st~teixients of de- 
fendant which were n u d e  for purpose of accident investigation- 
Question certified whcther statements made in the coursc of  a 
post accident invcstigatiori by on individual in police custody are 
privilegcd wherc Mirarida warnings have been given and the 
iddividiid is not told hat, he or she is required to HILSWP t\e 
questiolu-No error in admitting evidence of defendant’s drink- 
ing on night of offerfie although dcfendant was not charged with 
alcohol related offense-Such evidence relevant to isslie of reck- 
less driving 
ERIC C. NORSTROM, Appcllnnt, v. STATE OF FLORIDA, Appcllcc. 4th 
Districl. Case No. 89-1966. Opinion filcd August 7, 1991. Appcal from the 
Circuit Coud for Palm Bcach County; Marvin U. Mounrs, Jr., Judgc. Michncl 
SalnicL of Snlnick 62 Krischcr, Wcst Palm Bcach, for appellant. Rohcn A. 
B u U c ~ o r L h ,  Atlorncy Gcncrrl, Tallnhabsce, and Joan Fowlcr, Assistnnt Attor- 
ncy Gcncral, Wcst P a l 4  Bcach, for appcllee. 

(STONE, J.) We reverse appellant’s conviction on counts of 
vehicular homicide, culpable negligencc and reckless driving, 
and remand for a new trial, According to a statement made by the 
16-year-old defendant, on the night of March 25, 1988, he drove 
to a party attended by fellow high school students. He drank 
about four eight-ounce cups of beer while there. After the party, 
the students gathered at the end of High Ridge Road, parking 
their cars along the side of the road and standing around n a r  
them and in the road at the end of the dead-end street. There were 
no street lights in the area. 

Sometime before midnight, appellant left the High Ridge 
Road party to take a friend home. He then headed back to pick up 
another friend. He had difficulty finding the party again. He 
drove down thc street at what he estimated to be seventy to sev- 
enty-five miles per hour. By thc time he  &saw the people at the end 
of the street, it was too late to stop. He slammed on the brakes 
and lost control of his car. The car struck seven persons, killing 
oneand seriously inj uring two others. Several cars werealso struck. 

Following the accident, appellant told his friend to find a 



police ofiicer, Tlic friend found Officer 0liph:lnt who testified 
th:!t his sergmit  had requested him to pick up sorncbody involved 
in a traffic accident with injuries. The oficcr also tcstified that he 

ot be certain th:if he hmdctiffed appellant, but told him he :@ der arrest, arid believed he told hirn it was for :I traffic 
ncci nt with injuries. He did not advise appellant of his rights. 

Ofices Thornas, who was with Officer Oliphant, subsequent- 
ly testified that appellant was not handcuffed, :md that hc 
(Thorn:is) was not a%,are that appellant was under arrest. HOW- 
ever, he. conceded that i t  was possible that Officer 0liph:mt told 
appellant 11c was under arrest. The ofliiccrs took appellant and his 
friend to the police stiltion, and (although he did not smcll any 
alcohol), Officer Oliphant latcr took appellant to Bethcsdn HOP 
pita1 for a blood alcohol test. 

Marie Lavoie, the officer in charge of the investigation, spoke 
with appel1:int at the police station, and later testified that hc was 
not under arrest at that time. Slic testified that he was not in custo- 
dy :wd that hc gave a t n p d  stateIiierit which wxi pal t of the acci- 
dent investigation. Oficcr Lwoie  rend Miranrfn warnings to the 
appclhit prior to questioning him. Otlicer 1,ivoie also told him: 

What I need to do here Eric SD you understand is re:id YOU 
whiit w e  hnvc tlie rip,hts card liere. Anytiixie we talk to anybody 
invo1vi:ig :in investjgation likc we art: doing i t  is import;W that  
yoii understand w h t  your rights arc. Tt doesn’t incan :mything 
otlicr than that i t  is important to us that you understand what your 
rights are. Do you understnx~d that? Okay, this is one of those 
things is a big (leal and I want to make surc we’re undcrstandiilg 
each other Okay? 
After appellant told Officer Lwciie arid Detcctive Dean wh:it 

he could recall about the accideilt and the events of that night, 
Oficer L v o i e  stated: 

Alright, Eric, I’m going to let you ~ ( J W  a t  this poillt that 
c’re gunna kinda change h;its here, ok? It’s an accident with a rious injuries and we do hiive ii fat;tll!y so pending on the rc- 

sults of the blood test that w:is taken from you at the hospital, if it  
comes hack that you werc under the influence of alcohol at tlie 
t ime then proper charges will be filed. 1 have to Ict you know that  
so I’m just going to ask you a few qucstions that would cover th:it 
aspect as fitr as the DUI charge, driving unrler the irlfluencc 
charge. Do you understand? .... 
The officer then asked appellant some questions regarding his 

drinking that night, She later acknowledged that she made the 
“changing hats” remark as a way to signify to appellant th:it she 
was going from the accident portion of the investrgation inlo the 
criminal portion of’the investigation. 

The record does not reflect that the officer ever told the ap- 
pellant that he was required to answer any questions or otherwise 
referred to his obligation under the accident investigation statute. 
We also note that the trial court recognized that even if appellant 
was not under “arrest,” he  was clearly being detained in police 

The blood alcohol test, approximately two and a half hours 
after the accident, revealed that appellant’s blood alcohol content 
was .OO. He was subsequently charged with vehicular homicide, 
reckless driving, and two counts of culpable negligence. Defense 
counsel filed a motion to suppress appellant’s statement, which 
the court denied following a hearing. Appellant also filed a mo- 
tion in limine requesting, in part, that the court preclude the state 
from introducing testimony regarding his drinking on the night of 
the accident. He maintained that any testimony about drinking 
w o d d  not be relevant. The court denied the mOtioK1. 

Appellant argues that his statement was privileged under 
tion 316.066, FloridaStatutes (1988) becausc i t  WAS in& for 

Section 316.066 (1388) provides, in part: 
Each accident report made by a person involvcd i n  :in accident 

shall he without prejudice to the individual so reporting and shall 
be for the confidential use o f  the departnient or other state agen- 
cies having use of  the recurds for accident prevention purpos- 

custody. 

urposes of an accident investigation. 6 

es. ... No such report sh;ill bc used RS cvidcrlac in any ttid, civil 
; 

or crirriinal, ;irisingout ofan accident .... 
T1ic, Florida Suprcnie Court a d d r e s d  this statute 2s i t  per- 

taincd to the rcsults of a blood alcohol test  in Brackin V. BoIL:s, \$) f 
452 So.2dS40 (Ha. 1984): 

We now see no need for a distinction between the accident 
report investigation and the criminal investigation except as it 
pcrtains to a defendant’s individual cornmrlnications to a police 
officer or in a report submitted by a defrndant in accordance with 
the statute.. . . 

... The statute only prohibits the use of com~nunications 
‘‘made hy persons involved in accidents” in  order to at’nirl n@h 
airienrlment violorion. The distinction this Cuurt has previously 
made betweell investigntions for accident rcport purposes and 
investig:itinns for purposes of rnaking crirniiwl charges is artifi- 
cial, is not a proper interpretatioll of the statute, and must be 
cliininated. Wc clearly and emphaticfilly hold that the purpose of 
the shtiite is to clotlic with statutory immunity only such state- 
ments and cornmunicaticrnsas Ihc driver, owncr, or occupant of a 
vehicle is conipclled to make i n  order to coinply with his or her 
statutory duty under section 3 16.066(1) a n d  (2). (emptiasi!; add- 

In Yorr v. Sfnre, 542 S0.2,d 419 (FIa. 4th DCA 19&9>, this 
court, citing to BwckiJl, held it to be reversible error for thc tri:rl 
court to d b w  tcstinio~~y of the investigating of€iccr that appellant 
advised hirn :it the scene that he had corisurncd six or seven beers. 
Admitting such testimony violated section 3 16.066(11). See a h  
Thortirrs v. Gortlieh, 520 So.2d 622 (Fla. 4thDCA 1988). 

In Alley v.  Srnte, 553 So.2d 354 (Fla. 4th 13CA 19S9), rev. 
cfenied, 563 So.Zd 634 (Fla. 1990), appellant appcded her con- 
viction for drivintl under the inlluence-manslaur:hteP. At the 

ed) 

v 

scene of the accidcnt, appellant stated that she had heen drinking. 
Tiis court addressed whether appellant’s staternents at the sccne bd 
and later a t  a medical clinic were given during the accident report 1 - L 

phasc nfthe investigation. It concluded: 
Thcre is substantial competent cvidcrlce to conclude the ~ ~ C C I -  

dent investigation phase continued unti l  thc o/ficer g ~ v e  appel- 
lant her Mirnnda warnings at the inedical clinic. Appellant niatic 
the questioned statements during the accident phase of the inves- 
tigation. 
Appellant argues that although the detectives gave him 

M i r a d a  warnings prior to taking his shtement, Officer Lavoie 
testified that she considered, at ail relevant timPx, that she wils 
investigating and questioning appellant about :in accident and not 
a crime. Appellant maintains the accident investigation continued 
at least until Lavoie “ch6mged hats.” Consequently, appellant 
maintains that the fact that he was given Miraiidn warnings did 
not deprive him of the statutory privilege. Set nlso Pnrtori 1’. 

Scare, 456 So.2d 1212 (Fla. 2d DCA 1984). 
In West v. Srnfe, 553 So.2d 254 (Fla. 4th DCA 1989), this 

court recognized that it may he difficult for a defendant to realize 
when an accident invpstigathn has ended and a criminal investi- 
gation has begun, and determined that unless a defendant has 
been apprised by police that the questions being asked are part of 
a criminal investigation the statements made in response to those 
questions will be deemed privileged. West heJ that the state- 
ments fell within the accident investigation privilege where 
appellant was subjected to express questioning while in police 
custody both before and after being informed of his Mirnnh  
rights. See also the pre-Brackin opinions, Elder v. Robert J. 
Ackerninn, ZIIC. ,  362 S0.2d 999 (Fla. 4th DCA 1978), cerr. 
denied, 368 S0.2d 1366 (Fla. 1979); Porter v. Pappus, 368 
So.2d909 (Fla. 3dDCA 1979). 

Appellant notes that his statement contained details about u hdt 

happened before, during and after the accident that the ju ry  could 
not h a w  known absent its admission. He  argues that the state 
inade its case based pnnianly on his statement. At trial witncWs 
gave conflicting testimony about the sped  he was travclinf. 
Additionally, two officers gave conflicting tcstimony concerning 
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skid marks at the scene. 
The state maintains that, notwithstanding Ofliccr Lrivoie’s 

‘mpessions, appellant was read the Miratda wiirnings ant1 
i g n d  the rights card, One officer testified that he placed appcl- 
ant under arrest for rzli accident with injuries and that apliellant 
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was in fact in custody at the tinie hc gavdthc st;itcmciit. The state 
nutes that Officer Rieger prclxircd the initial accident report for 
Tallahassee, abd he WRS not even prcscnt during Lavoie’s ques- 
ti on ins. 

We conclude that it was an abuse of discretion to :idinit appel- 
1;int’s statement at trial. The officer’s reading appc1l;tnt M i l - m d n  
warnings, alone, does not change the nature of the in\witig, ‘1 t ’  ion. 
Wesf V .  Sfarc. Not only did the oflicer testify t h t  she wiis con- 
ducting an accident invcstigatiori aftcr the warnings were givcn, 
h t  the rcmiirks she made at the time of the warning suggest thiit 
is precisely what she was doing. For exnmplc, she conzmented 
that sliz rends the rights “anytinic wc: talk to anybody involving 
:in irrvt:stigation ...” and that “ i t  doesn’t rnean ;mything other 
th:m i t  is itiiport~int t o  us thxt you iuir1erst:incl what yaur rights 
:ire.” The officers should hwl: tippriscd ;tppellant that their ques- 
tions W E ~ C  part of a criminal investigation, i f  in fact thcy wci-c, 
and because they did not d o  sg, thosc statcnients :ippelhnt rnade 
while 211 the police statiort prior to the point at which Officcr 
Lavoic: “ch:ingerl hats, ” even though iiifornxd of his Mir-onda 
rights, fell within the accident invcstigiition privilege. Wkt.  

We are not inscnsitive to the argament that f i r - d e n  17. Boles is 
susceptible of a broader interpretation coiisidcririg the Court’s 
rccognitiori that the purpose of the accidcnt investigation statutc 
is “to avoid a fifth ainentlmcnt violation.” This lanpngc,  coii- 
sidcred alone, might support a conclusion that a def:nrl:trit, once 
civen hdiraldil wax-ninzs, nxikes il statement at his own risk, 
iarticularly where he lk not bcen told that he is requircd to 
answer. Under such an intci-prc t:i t i  on of  Rrrr cketi , considerii t ion 
would thcn bc focused onlv on whether constitutional. iather than port , 
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statutory, rights were invaded. However, this issue has already 
been resolvcd more narrowly by this court in Whr, in which we 
held: 

Recognizing that i t  may be difficult for a defeidint to rcalire 
when an accident invcstigatioii has ended and :I criminal Invest;- 
gation has begun, courts have held that unless a defendant has 
been apprised by police that the questions being asked iirc part of  
a criminal investigation, the stateinznts made in  response to those 
questions will be deemed privileged pursuant to 9 3 lG.OGG(4). 

Because the police never apprised West of the distinction be- 
tween the accident and criminal phases of the investigation, We 
hold that the statements at issue fall within the accident investi- 
gation privilege and are thus inadmissible pursuant to 
$316.066(4). 

Id. at 256. Consequently, the court’s adnitting the statement was 
emor. It is also apparent that the error was not harmless, Stale v.  
DiGuilio, 491 So.2d 1129 (Fla. 1986). 

Appellant also asserts that he was not charged with an alcohol 
r & t d  offense and that the court erred in admitting any evidence 
regarding his drinking on the night of the accident. He notes that 
the blood test showed a blood alcohol level of .OO and detected no 
dpgs. Two police officers, a medic, and a nurse testified that he 

not appear impaired. His expert witness testified t h t ,  :11- 
though it is very hard to extrapolate back in tinie, appellant’s 
!'load alcohol level at the time of the accident could have h e n  

*** 

between .03 and -04, and that an alcohol level under .05 is usual- 
ly associated with sociability and lowered inhibitions, not im- , cer 

J,  3 PWnent. 
In Wesr, this court also held: 

... the trial court colnInitted reversilile error i n  admitting 
eeideiice t11nt he 11x1 3 trace of valluin i n  his 1)Iood .... Sincc ... 
the villiurn hat1 no measurable effect on West’s driving, the W I -  
dence concerning the vnliurii had no probative vdue or re1ev;iiicc 

the charge oftlriving tinder the infiuence of ; i lcoh~l ;iritl i t  WIS 

j t  what 

statr: 
tne:jses 
vding,  

y could 

unfair  1 y p r ej ud i c i a1 , Thus , it  should 11 ave been excl ud crl . 
553 So.2d at255. 

Appellant contends that, as in West, the evidmce concerning 
;ilcohol h;id no probative value or relcvance to the charges 
1)roLlght agiiiIlst him. See also Srate v. McClnirt, 508 So.2d 1259 
(Fln. 4thDCA 1387), a f d ,  525 So.2d420 (Ha .  1988). 

However, evidencc that appellant drank about four bmrs is 
relevant on thc issue of re,ckless driving. In Filrmtt v. Sfnte, 336 
So.2d SS6 ( F h  1976), cet’r. dcnied, 430 U.S. 980, 97 S.Ct. 
16‘15, 52 L.Bd.2d 375 ,  re11 ‘g. dcrrietf, 43 1 So.2d 960, 97 S.Ct. 
26S9, 53 L.Ed.2d 279 (1977), the Supreme Court, in a case of 
mansliiughter by cu1p:il)lc negligence, found that cvidencc that 
the appel1:int had imbibed significantly irnnidi:itely preceding 
thc tragic incident, although not significant to support thc chargc 
of intoxication, could be considered by thcjury along with other 
acts of negligencc. It could properly be considared not as a cir- 
cumshncl: which renders acts wanton and reckless which axe not 
othenvise so, hut upon tlic theory that, though not actually intoxi- 
cated, persons untlcr tlic influence of alcohol to any considzrahle 
dcgret: iii-c more apt to I)t: heedless, reckless, mind daring t h m  
when free fi-om such influence. 

Here, thc statr: notes that in closing ;irgnment it ernpliasized to 
tbc jurors that it was not contzndin,g appellant was dnink. The 
state did argue, howcvcr-, that the alcohol had :II~ efywt on him. 
Thr: trial court could conclude that the testiriiony was not unfairly 
prqjudicial. In Sfate v.  McClniu, 525 So.2d 420 (Fln. 198&), the 
Florida Suprernc Court noted that the trial court 111ust weigh thr: 
dangcr of unfair prcjuclicc ilgainst prohativc valuc and, in  apply- 
ing the h:iliincing test, the trial court necesmrily cxcrcises its 
discretion. It noted that thc saine iten1 ofevitlcnci: may be admis- 
sible in o n ~  casc ;ind not i n  another, dcpcrrding upon thc relation 
of that item to the other evidence. Only when unfair prejudice 
substantially outweighs the prolxitive value of the cvidence is i t  
excluded. We conclutle that in this case the admission o f  evidence 
of drinking was not an ahusc of discretion. Wc do not consider 
this result to be iricorisistent with West. 

Additionally, on remand, we caution the trial court to use care 
to restrict the introduction of unnecessary inflarnniatory evidence 
concerning the victims’ physical condition and the details of 
surgical procedures, and to use particular caution against prgju- 
dicial use of fiimily member witnesses for identification where 
other crediblc witnesses are available. Cf. Welry v. Smte, 402 
So.2d 1159 (Fla. 1981); Borncs v. Slore, 348 So.2d 599 (Fla. 4th 
DCA 1377). 

We do not address any sentencing issues, which are now 
moot. As to all other issues r a i d ,  we find no error or abuse of 
discretion. The judgment and sentence are reversed. We remand 
for a new trial. 

We certify the following question to the supreme caurt: 
WHETHER STATEMENTS MADE IN THE COURSE OF A 

I N  POLICE CUSTODY ARE PRIVILEGED UNDER 
$316.066, FLORIDA STATUTES, WHERE MIRANDA 
WARNINGS HAVE BEEN GIVEN AND THE INDIVIDUAL 
IS NOT TOLD THAT HE OR SHE IS REQUIRED TO AN- 
SWER THE QUESTIONS. 

POST A C C I D ~ N T  INVESTIGATION BY AN INDIVIDUAL 

(DELL, J., concurs. LE‘ITS, J., concurring specially with opin- 
ion.) 

(LETTS, J., conciirring specially.) This is a case of some noto- 
riety and I concur specially to reiterate that this is nof a drunk- 
driving case. The appellant’s blood alcohol content was zero. 

As to the statute, section 3 16.066, unequivocally commands 
that an accident report by an involved person cannot be used a5 
evidence in any trial arising out of that accident, I question the 
value of such legislation. Supposedly, it is predicated upon the 
overwhelming need that the state be apprised of the tnie nature of 
every accident so that the highways will be “safer for all soci- 
ety. ” Departritetir of Zlighrvny Sufety nrid Moror Vehicles v. 
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316.1937, 322.2615, 322.271, 322.28, 322.282, 
322.291, 316.656, 322.64, 327.35, 327.352, 327.354, 
327.36, 316.062, 316.066, 324.051, and 90.803, F . s .  

Saunders, Cosgrove, and others 

COMPANION BILL(S): S70/ S276, S324, CS/S498, S988, 51704, H399 
COMMITTEES OF REFERENCE: 

( 1 )  CRIMINAL JUSTICE YEA 16 NAY 0 
( 2 )  APPROPRIATIONS YEA 29 NAY 0 
( 3 )  
( 4 )  
( 5 )  

I. SUMMARY: 

This bill amends sections of the Florida Statutes regarding the 
offenses of driving under the influence (DUI) and operating a vesse l  0 while under the influence. 

The bill provides a definition f o r  "normal faculties". Breath 
alcohol tests, in addition to blood alcohol or sobriety tests, may be 
used to prove t h a t  a person was unlawfully under the influence while 
driving a vehicle or operating a vessel. Breath or blood alcohol 
t e s t s  may be admitted in evidence without the technician who 
administered the t e s t  if t h e  tests are supported by the Department of 
Health and Rehabilitative Services ( H R S )  approved authenticating 
affidavit. Any person who is charged with DUI who and then appears 
at a medical facility may be required to have blood drawn from them 
for blood alcohol testing, regardless of whether or not they were 
involved in an accident. Such blood may be drawn by anyone approved 
by the medical facility to draw blood. Any person convicted of a 
f o u r t h  OK subsequent offense of DUI or operating a vessel while under 
the influence must pay a minimum fine of $1000. 

Release of Persons Arrested For DUI 

This bill provides t h a t  a person arrested for DUI shall be held in 
custody until either the person's blood alcohol level (BAL) is lower 
than 0 . 0 5  percent or the person's normal faculties are no longer 
impaired or eight hours have elapsed from the time the person was 
arrested. 

0 DUX Program Participation 

This bill provides that when a person is convicted of DUI or reckless 
driving which is found to be alcohol or drug related and that person 
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0 fails to report for or complete the court ordered DUI education or 
treatment, the Department of Highway Safety and Motor Vehicles 
(department) shall cancel the person's driving privilege. The 
department shall reinstate the driving privilege when the person 
completes the DUI education or reenters the court ordered treatment. 

Recognition of Out-of-State Convictions 

This bill provides that a previous conviction outside of this s t a t e  
for driving under the influence, driving while intoxicated, driving 
with an unlawful blood alcohol level, or any o t h e r  similar alcohol or 
drug-related traffic offense, shell be considered a previous 
conviction under the DUI statutes. The blood alcohol level used by 
the other state as the threshold for the offense is not relevant as 
to whether or not the conviction will be considered by this state. 

Ignition Interlock 

This bill provides that any portion of a fine paid by a probationer 
for a DUI conviction may be used to defray the c o s t s  of installing an 
ignition interlock device into that person's motor vehicle if the 
court determines that the probationer is unable to pay such c o s t s .  

Enhanced Penalties if Minor in Vehicle at Time of DUI 

This bill provides that any person who is convicted of driving under 
the influence, who at the time of the offense was accompanied by a 
person under the age of 18 years,  shall be punished by a fine of not 
less than $500 or more than $5,000 and may be imprisoned up to one 
year, depending on the number of previous convictions. 

Administrative Suspensions 

This bill amends the present traffic s t a t u t e s  which relate to 
administrative suspension of driver's licenses. 
correctional officers the authority, the same authority which law 
enforcement officers currently have, to suspend the driving privilege 
of an arrested person who has been determined to have been driving 
with an unlawful blood alcohol level or a person who refused to 
submit to a breath, blood, or urine test. 

The bill grants 

This bill allows the department, in an informal or formal review, to 
consider any evidence submitted at or prior to the hearing, although 
the officer submitting that evidence did not submit such evidence 
within the specified 5-day period. Any materials submitted at or 
before the review hearing may be considered by the hearing officer. 
When witnesses are subpoenaed to a review hearing, the party that 
subpoenaed the witness must notify the appropriate state attorney of 
the issuance of said subpoena. 

This bill provides that an informal review hearing will only be held 
pursuant to a request for such hearing. Currently, an informal 
review is conducted on each administrative suspension f o r  driving 
with an unlawful blood alcohol level or refusal if a formal review is 
not requested. 

0 
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When a person requests a formal review hearing, if such hearing is 
not scheduled within 30 days the department shall invalidate the 
suspension or disqualification. I f  the scheduled hearing is 
continued by the department, then the department shall issue a 
temporary permit until the hearing is held if the person is otherwise 
eligible for the driving privilege. However, the temporary permit 
shall not authorize the driver to operate a commercial motor vehicle. 

11. SUBSTANTIVE ANALYSIS: 

A .  PRESENT SITUATION: 

Currently in DUI prosecutions, evidence of blood alcohol level can 
be offered where there was a breath alcohol test administered in 
accordance with procedures and with devices approved by H R S .  The 
blood alcohol level is calculated according to a mathematical 
formula which converts breath test results into blood alcohol 
levels. 

The punishment for a third DUI conviction under s. 316.193, F.S., 
includes a fine of between $1,000 and $2 ,500 ,  as well as 
imprisonment for up to one year. For a third DUI conviction 
within five years, the sentencing court is required to impose a 
jail term of at least 30 days. For a third DUI conviction within 
ten years, the court is required to revoke the driving privilege 
of the person for at least  ten years. 

Currently, a fourth or subsequent DUI conviction under s. 316.193, 
F.s., is a third degree felony, punishable as provided in Chapter 
7 7 5 ,  F.S., (imprisonment not to exceed five years and/or a fine 
not to exceed $ 5 , 0 0 0 ) .  I f  the three previous DUI convictions are 
not substantiated, the offense is treated as a first degree 
misdemeanor. It is possible to be fined for less than $1,000 f o r  
a fourth or subsequent DUI conviction, whereas $1,000 is the 
minimum mandatory fine f o r  a third DUI conviction. 

First, second and third convictions for operating a vessel while 
under the influence carry the same p e n a l t i e s  as the corresponding 
offense under the DUI statute except there is no license 
suspension becauae there is no requirement for a license to 
operate a vessel. 

Currently, any person who accepts the driving privilege is deemed 
to have given consent to submit to an approved chemical or 
physical test to determine the alcoholic content of the blood or 
the presence of chemical or controlled substances if such person 
is lawfully arrested f o r  any DUI offense. Additionally, any 
person is also deemed to have given consent to submit to an 
approved blood test for the purpose of determining impairment if 
such person appears f o r  treatment at a medical facility as a 
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result of his involvement as a driver in a motor vehicle accident 
and the administration of a breath or urine test is impossible or 
impractical. 

Currently, a law enforcement officer may use reasonable force, if 
necessary, to require a person to submit to a blood test to 
determine impairment if the officer has probable cause to believe 
that a motor vehicle driven by ,or  in the ac tua l  physical control 
of a person under the influence caused the death or serious bodily 
injury of a human being. 

Authorization to take blood samples for impairment testing is 
restricted to specified personnel such as a physician, certified 
paramedic, registered nurse, licensed practical nurse, duly  
licensed clinical laboratory technologist or technician. 

Section 316,193(1), F . S . ,  describes how the offense of driving 
under the influence may be proven in either of two ways: a) by 
proof of impairment, or b) by proof of a blood alcohol level of 
0.10 percent or higher. To prove impairment, evidence must 
demonstrate that a person was affected by alcoholic beverages or a 
certain chemical or controlled substances to the extent that his 
normal faculties were impaired. No definition of "normal 
faculties" is not provided in the DUI statute. 

Blood alcohol tests are conducted with instruments, operators, and 
procedures approved by H R S .  In DUI prosecutions, the test 
operators must  appear in court to testify as to: their 
certification; the registration, certification, maintenance of the 
testing instrument; and the results of the blood alcohol test. 

Currently, any reports or statements made by a person involved in 
an accident to a law enforcement officer can not be used as 
evidence in any trial, civil or criminal .  

Release of Persons Arrested f o r  DUI 

Section 316.193, F.S., describes the offense of DUI and provides 
penalties for DUI violations. Currently there is no language in 
the statutes which establish a standard for the physical condition 
a person arrested for DUI should be in prior to being released 
from custody. 

Section 907.041, F.S., provides the policies and rules for 
pretrial detention and release of any arrested person. It is the 
policy of this state that persons committing serious criminal 
offenses, posing a threat to the safety of the community, posing a 
threat to the integrity of the judicial process, or failing to 
appear at trial be detained upon arrest. It is t h e  intent of the 
legislature that t h e  primary consideration be the protection of 
the community from the risk of physical harm to persons. 

The Constitution of the State of Florida provides: Article 1 
section 14: 
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SECTION 1 4 .  Pretrial release and detention.--Unless charged 
with a capital offense or an offense punishable by life 
imprisonment and the proof of guilt is evident or the 
presumption is great, every person charged with a crime or 
violation of municipal o r  county ordinance shall be entitled to 
pretrial release on reasonable conditions. If no conditions of 
release can reasonably protect the community from risk of 
physical harm to persons, assure the presence of the accused a t  
trail, o r  assure the integrity of the judicial process, the 
accused may be detained. 

Section 9 0 3 . 0 4 7  F.S./ provides that a person who is arrested may 
be released on bail, bond, own recognizance, or some other form if 
that person meets the conditions of pretrial release. The 
conditions of pretrial release require that the person refrain 
from any criminal activity and that the person have no contact 
with the victim, except as provided by law. 

DUI Program Participation 

Subsection ( 4 )  of section 316.192, F . S . ,  relating to reckless 
driving and subsection ( 5 )  of section 316.193, F.S., relating to 
DUI require the court to order any person convicted of DUI or 
reckless driving with alcohol o f  drugs as a significant factor to 
complete the DUI substance abuse program provided in 8 .  316.193(5) 
within a reasonable period of time. There is no legislatively 
established procedure f o r  actions against the person's driving 
privilege i f  the person f a i l s  to report to or complete the court 
ordered program. 

Recognition of Out-of-State Convictions 

Section 316.193(7)(d), Florida Statutes, a previous conviction 
outside of this state f o r  any substantially similar alcohol or 
drug-related traffic offense, shall be considered as a previous 
conviction f o r  a violation of this section. The blood alcohol 
used by the other state as the threshold for the offense is 
currently considered when determining whether the out-of-state 
offense is substantially similar to a violation of this section. 

Ignition Interlock 

Section 316.1937(2)(d), Florida Statutes, 1990 Supplement, 
provides that when the court imposes the use of an ignition 
interlock device, the court shall determine whether the 
probationer is able pay to for the installation of the device. 
Current statutes makes no provision for the cost of installing the 
device when the court determines that the probationer is unable to 
pay the cost. 

Enhanced Penalties i f  Minor in Vehicle at Time of DUI 

Section 316.193(5), Florida Statutes, provides an enhanced penalty 
f o r  any person who is convicted of driving under the influence 
with a blood alcohol level of 0 . 2 0  percent or higher. The person 
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shall be punished by a fine of not less than $500 or more than 
$5,000 and imprisonment up to one year, depending on the number of 
previous convictions for driving under the influence. 

Administrative Suspensions 

Sections 322.2615 and 3 2 2 . 6 4  F.S., relate to the suspension of 
driving privileges and the disqualification of commercial motor 
vehicle driving privileges for driving with an unlawful blood 
alcohol level OK for refusing to submit to a requested breath, 
blood, or urine test. These sections grant law enforcement 
officers the authority to take the person's driver's license and 
issue that person a suspension OK notice of disqualification if 
the law enforcement officer has probable cause to believe such 
person was driving with an unlawful blood alcohol level or refused 
to submit to a breath, blood, or urine test. After taking the 
driver's license the officer shall give the person a 7-day 
temporary driving permit f o r  business or employment purposes only. 

The driver may request a formal o f  informal review of the 
suspension by t h e  department within 10 days after the date of the 
arrest or issuance of the notice of suspension. At the hearing, 
the department will n o t  consider any material received more than 
10 days after the suspension. The law enforcement officer must 
forward to t h e  department all materials relating to the suspension 
within five days of the arrest or suspension. 

Unless the person requests a formal review, the department, 
through a hearing officer, shall conduct an informal review 
hearing. When an informal review is conducted, notice of the 
department's findings shall be sent to the person's last known 
address as shown on the department's records and to the address 
provided in the law enforcement officer's report if such address 
differs from the address of record. 

If the person requests a formal review hearing, then such hearing 
must be held within thirty days after such request. Either party 
may subpoena witnesses for the formal review h e a r i n g .  If the 
department fails to conduct a formal review hearing within t h i r t y  
days after a hearing is requested the department shall issue a 
temporary driving permit. 

If the suspension of a person's driving privilege is sustained, 
the person is not eligible to receive a driver's license or 
business or employment permit until 30 days after their temporary 
permit expires. 

Authority to Suspend Driver's Licenses 

The department has the authority to suspend the driver's license 
of an operator or chauffeur without a hearing upon an appropriate 
showing of records or other sufficient evidence. The duration of 
the suspension depends on the offense or matter giving rise to the 
suspension. Suspension may be reviewed by writ of certiorari. 
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B. EFFECT OF PROPOSED CHANGES: 

The bill expands the means of proving a DUI offense by providing 
that driving with a specified breath alcohol level constitutes 
driving under the influence. The standard f o r  measuring breath 
alcohol level is grams of alcohol per 210 liters of breath. 

Section 316.193(2)(b), F.S., is amended to provide f o r  a minimum 
fine of $1,000 for a fourth or subsequent DUI conviction. 

Section 316,1932(1)(~), F.S., is amended to provide that a person 
impliedly consents to a chemical or physical test to determine the 
alcoholic content of the person's breath upon the person's 
acceptance of the driving privilege. Additionally, the section is 
amended to delete the requirement that a person be involved as a 
driver in a motor vehicle accident in order to be deemed to have 
consented to a blood test to determine impairment upon such 
person's appearance at a medical facility for treatment. 

The bill provides that all personnel authorized by hospitals to 
take blood samples and certain employees of clinical laboratories 
are authorized to take such samples f o r  blood alcohol level 
testing under the DUI statute. 

Section 316.1934(1), F.S., is amended to provide a definition f o r  
"normal faculties" which includes functions such as the ability to 
see, hear, walk, talk, judge distances, drive an automobile, act 
in emergencies, and, in general, normally perform the many mental 
and physical acts of daily life. 

Section 316.1934(5), F.S., is created to provide for the 
admissibility of alcohol impairment test results into evidence in 
a DUI prosecution if accompanied by an affidavit attesting to 
their authenticity in a form provfded by the Department of Wealth 
and Rehabilitative Services. These affidavits, if in proper form, 
are exempt from t h e  evidentiary rule against hearsay. The right 
of the accused to subpoena the test operator is reserved. 

This bill amends pertinent statutes relating to alcohol or drug 
impairment to provide for unlawful breath alcohol levels. 

This bill provides for the admissibility at trial of a person's 
statements made in accident reporting when the privilege against 
self-incrimination is not violated, 

Release of Persons Arrested f o r  DUI 

This bill creates a section In the statutes to provide that any 
person arrested for DUI in violation of section 316.193(1)(a) or 
316.193(1)(b), F.S., may not be released if either his normal 
faculties continue to be impaired or his BAL continues to be 0.05 
percent o r  more, or eight hours have not elapsed since he was 
arrested. 
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DUI Program Participation 

This bill amends 8 .  316.192(4), F.S., relating to reckless driving 
and s. 316.193(5), F.S., relating to DUI, to provide that when a 
person has been ordered by a court to attend a DUI substance abuse 
education course o r  treatment and that person f a i l s  r e p o r t  to or 
complete the court ordered program the department shall upon 
notification cancel that person's driving privilege. The 
Department shall reinstate the person's driving privilege when 
that person completes the substance abuse education course or 
reenters treatment. 

Ignition Interlock 

This bill amends s. 316.1937(2)(d), F . S . #  to provide that any 
portion of a fine paid by a probationer far violating section 
316.193, F.S., may be used to defray the costs of installing an 
ignition interlock device into that person's motor vehicle if the 
court determines that the probationer is unable to pay the c o s t s .  

Enhanced Penalties i f  Minor in Vehicle at Time of DUI 

This bill amends s .  316.193(5), F.S., to provide that any person 
who is convicted of driving under the influence, who at the time 
of the offense was accompanied by a person under t h e  age of 18 
years or who, as the statutes already provides, had a blood 
alcohol level of 0.20 or higher, shall be punished by a fine of 
not less than $500 or more than $5,000 and may be imprisoned up to 
one year, depending on the number of previous convictions. 

Recognition of Out-Of-State Convictions 

This bill amends s .  316.193, F . S .  to provide the S t a t e  of Florida 
will recognize similar out-of-state convictions for DUI, DWI, or 
driving with an unlawful blood alcohol level for the purpose of 
enhancing DUI penalties. 

Administrative Suspensions 

This bill amends ss. 322.2615, and 322.64, F.S., relating to 
suspension of driver's licenses for unlawful blood alcohol levels 
and for refusal to submit to breath, blood, or urine tests. A 
correctional officer, as well as a law enforcement officer, may an 
behalf of the department, suspend or disqualify the driving 
privilege of a person who has committed the violation of driving 
with an unlawful blood alcohol level ox who refused to submit to a 
lawful request f o r  a breath, blood, or urine test, 

If the driver requests a formal o f  informal review hearing of t h e  
suspension or disqualification, the hearing officer may consider 
and use evidence relevant to the suspension which is presented 
prior to or during the hearing. The hearing officer is no longer 
precluded from considering materials at the review hearing which 
the law enforcement officer failed to submit within the 5-days 
after the arrest or suspension, 
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The bill provides that an informal review hearing will be 
conducted only upon request. Currently an informal hearing is 
held, whether requested or n o t ,  in every administrative suspension 
or disqualification which results from the offense of driving with 
an unlawful blood alcohol level or refusal to submit to a breath, 
blood, or urine test. 

When a person requests a formal review hearing either the 
department or the person may subpoena witnesses. If a witness 
fails to appear, the subpoena may be enforced through contempt of 
court proceedings in t h e  circuit court in the judicial circuit 
where t h e  witness resides. 

When a person requests a formal hearing and the department fails 
to schedule that hearing to be held within 30 days, instead of 
issuing a temporary permit the department shall invalidate the 
suspension or disqualification. If the hearing is continued by 
the department, then the department shall issue a temporary permit 
until the hearing is held, i f  the person is otherwise eligible f o r  
the driving privilege. 

When the suspension of a person's driver's license or driving 
privilege is sustained, if that person is otherwise eligible to 
drive, he will no longer have to wait until 30 days after h i s  
temporary permit expires before he can receive a business or 
employment permit. However, such permit does not authorize the 
operation of a commercial vehicle. 

Authority to Suspend Driver's Licenses 

When a person whose driver's license is suspended f o r  five or more 
years f o r  a violation of 5 s .  316.193 or 3 2 2 . 6 4 ,  F.S., is convicted 
of violating s. 322.34, F.S., the department shall reinstate the 
full term of the current suspension or revocation. 

Section 1 amends 8 .  316.193, F.S., to add breath alcohol level to 
the provisions which set out the measure of a person's relative 
influence under alcohol. Section 1 also provides fo r  a minimum 
mandatory fine of $1,000 upon the fourth or subsequent DUI 
conviction. 

Section 2 amends s .  316.1932, F . S . ,  to provide a standard for 
measuring breath alcohol level and to authorize the use of breath 
alcohol level in addition to blood alcohol level. Section 
316.1932, F.S., is also  amended to provide that a person 
impliedly consents to a test for breath alcohol level upon the 
person's acceptance of the driving privilege and to delete the 
requirement that the medical facility blood test impliedly 
consented to has to be as a result of the driver's involvement in 
an accident. Section 2 also adds all personnel authorized by 
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hospitals and certain persons employed by laboratories to take 
blood samples for the purpose of blood alcohol testing. 

Section 3 amends 8 .  316.1933, F.S., to add all personnel 
authorized by a hospital to draw blood and certain clinical 
laboratory personnel to the list of persons authorized to withdraw 
blood for impairment testing. 

Section 4 amends 6 .  316.1934, F.S., to provide a definition of 
"normal faculties". The section also provides an exception to the 
hearsay rule in s. 90.803(8), F . S .  by allowing impairment test 
results, when accompanied by an affidavit as to their 
authenticity, to be admissible in evidence. 

Section 5 amend s. 316.656, F . S . ,  relating to mandatory 
adjudication, to add breath alcohol level to the provisions which 
set out the measure of a person's relative influence under 
alcohol. 

Section 6 amend s. 322,291, F . S . /  driver improvement schools, to 
add breath alcohol level to the provisions which s e t  out the 
measure of a person's relative influence under alcohol. 

Section 7 amends s. 327.35, F.S., relating to operating a vessel 
while under the influence, to add breath alcohol provisions which 
s e t  out t h e  measure of a person's relative influence under 
alcohol. 

Sections 8 through 10 amend ss. 327.352, 3 2 7 . 3 5 4 ,  and 327.36, 
F.S., to add breath alcohol level to the provisions which set out 
the measure of a person's relative influence under alcohol. 

Section 11 reenacts various sections for t h e  purpose of 
incorporating the amendments to ss. 316.193, 316.1932, 316.1933, 
316.1934, and 327.35, F.S. 

Section 12 amends s. 90.803, F.S., 1990 Supplement, to provide a 
hearsay exception f o r  the admissibility of an affidavit containing 
the results of any impairment test as described in Section 4 of 
the bill. 

Section 13 amends s. 316.062, F.S., 1990 Supplement, to provide 
that a person's statutory duty to give information to a law 
enforcement officer relating to an accident shall not be construed 
as extending to information which would violate the person's 
privilege against self-incrimination. 

Sections 14 and 15 amend ss. 316.066 and 324.051, F . S . ,  to provide 
for t h e  admissibility of statements made in accident reporting 
when the privilege of self-incrimination is not violated. 

Section 16 amends 8 .  316.1937, F . S . ,  1990 Supplement, to provide 
for the use of any portJon of a fine paid by a probationer t o  
defray the cost  of installing an ignition interlock device. 

STANDARD FORM 11/90 
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Section 17 amends subsection (4) of section 316.192, Florida 
Statutes, relating to reckless driving, as described above. 

Section 18 amends section 316.193, Florida Statutes, relating to 
driving under the influence, as described above. 

Section 19 amends section 316.1937, Florida Statutes, relating to 
ignition interlock devices, as described above. 

Section 20 amends section 322.2615, Florida Statutes, 1990 
Supplement, relating to administrative suspension of driver's 
licenses, as described above. 

Section 21 amends section 322.264, Florida Statutes, relating to 
habitual traffic offenders, as described above. 

Section 22 amends section 322.271, Florida Statutes, relating to 
the department's authority to suspend or revoke driver's licenses, 
as described above. 

Section 23 amends section 322.282, Florida Statutes, as amended by 
Chapter 89-525, Laws of Florida, as described above. 

Section 24 amends section 322.28, Florida S t a t u t e s ,  relating to 
period of suspension or revocation, as described above. 

Section 25 amends section 322.64, Florida Statutes, 1990 
Supplement, relating to administrative disqualification of driving 
privileges, as described above. 

Section 26 conforms section 322.291, Florida Sta tu tes ,  relating to 
driver improvement schools, to t h e  change in section 322.03, 
Florida Statutes. 

Section 27 provides a severability clause which states that if one 
section of this statute is held unconstitutional the remaining 
sections shall remain in effect. 

Section 28 provides that this act shall take effect July 1, 1991. 

111. FISCAzl ANALYSIS 6 ECONOMIC XMPACT STATEMENT: 

A .  FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS: 

1. Non-recurrinu Effects: 

Indeterminate. 

STANDARD FORM 11/90 
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2 .  Recurrina Effects: 

Indeterminate. 

However, the Department of Highway Safety and Motor Vehicles 
indicates the fiscal impact will be minimal. 

The DUI Programs office will incur no fiscal impact. 

3. Lonq Run Effects Other Than Normal Growth: 

Indeterminate. 

4. Total Revenues and Expenditures: 

Indeterminate. 

B .  FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE: 

1. Non-recurrinq Effects: 

Indeterminate. 

2. Recurrina Effects: 

Indeterminate. However, there should be a revenue increase 
from the collection of fines from DUI offenders who have minors 
in the vehicle. Also ,  there may be an increase in monies 
collected from fines from persons on their f o u r t h  or subsequent 
DUI conviction since the bill includes a minimum fine of $1,000 
f o r  such offenses. 

There may be some adverse impact on local jails which are 
required to hold persons arrested for DUI. 

3 .  Lonq Run Effects Other Than Normal Growth: 

Indeterminate. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

1. Direct Private Sector Costs:  

Indeterminate. Persons convicted under t h i s  bill may incur 
greater fines and serve longer jail sentences in inatances 
where they have a minor in the car at the time of the DUI. 
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2. pirect Private Sector Benefits: 

Indeterminate. Fines paid for a violation of s. 316.193 F.S., 
may be used to defray the c a s t  of installing an ignition 
interlock device. 

3 .  Effects on competition, Private Enterprise and Employment 
Markets : 

Indeterminate. 

D. FISCAL COMMENTS: 

Revenue will be increased by the doubling of the minimum fine 
collected from DUI offenders with a minor in the vehicle. Since 
there are no available figures on passengers in relation to DUI 
(much less the age of such passengers), an accurate estimate of 
how many of the 67,032 (1989 figures) DUI offenders would be 
required to pay this additional fine to the c i t ies  or counties is 
impossible. 

The overall fiscal impact of t h e  bill should be minimal. 

O I V .  CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION: 

A .  APPLICABILITY OF THE MANDATES PROVISION: 

Not applicable. 

B. REDUCTION OF REVENUE RAISING AUTHORITY: 

Not applicable. 

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES: 

Not applicable. 

V. COMMENTS : 

According to H R S ,  there is significant controversy concerning the  
correct average conversion ratio when converting breath test results 
into blood alcohol levels. The use of breath alcohol test results 
will likely reduce court challenges to breath test results in DUI 
prosecutions. Several states, including Alaska, Illinois, Oklahoma 
and Washington, define DUI violations in terms of either blood 
alcohol or breath alcohol. 
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The authorization of more people to take blood samples will 
facilitate the process of drawing blood for blood alcohol level 
testing as well as reduce challenges to such testing. 

Rep. stone states that this bill prevents persons arrested for DUI 
from returning to the streets and continuing to drive after they are 
released while their ability to drive is still diminished. This bill 
enhances the safety of other driv,ers and pedestrians by keeping these 
persons from behind the wheel of a vehicle. 

The Florida Sheriffs Association, which did not t a k e  a position on 
the issue of holding persons arrested for DUI, raised a concern about 
the availability of facilities and personnel, especially at the 
smaller sheriff's agencies, to handle persons whose detention is 
extended as a result of this legislation. The Metro-Dad@ Police 
Department believes this portion of the bill raises constitutional 
issues and fails to give enough direction as to what factors must be 
weighed when the agency is considering releasing someone arrested for 
DUI. 

Rep. Bronson indicates that throughout the state persons who have 
been required to attend a DUI treatment program as a result of being 
convicted of DUI or reckless driving continue to drive although they 
have failed to report to or complete that program. He believes 
fairness dictates that those persons should complete the program or 
lose their privilege to drive. This provision cancels the driving 
privilege of anyone who disregards the courts order and does not 
report to or complete the DUI program. 

The DUI Programs Office, the Department of Highway Safety and Motor 
Vehicles and the Conference of County C o u r t  Judges support this 
driving privilege cancellation provision. The DUI Programs Office 
indicates that currently the driving privilege of a person who f a i l s  
to complete the court ordered DUI program may be canceled. However, 
that cancellation method involves a convoluted procedure which 
requires the involvement of the clerk of the courts office. This 
provision strengthens and streamlines the cancellation process. 

The Department of Highway Safety and Motor Vehicles supports the 
administrative suspension revisions. According to Rep. Wise, 
concerns have been raised that when law enforcement officers arrest 
someone for driving under the influence, the length of the testing 
and booking process after the arrest prevents the officers from 
returning to their duties on the streets. This bill grants 
correctional officers the authority to suspend driving privileges 
under these clrcurnstances, thereby facilitating the law enforcement 
officers' ability to return to their duties on the streets. 

The hearing officers in some areas of the state have been unable to 
conduct reviews in each of the administrative suspensions for 
unlawful blood alcohol levels or refusals. Statewide from October 1, 
1990 to January 31, 1991 a total of 16,312 informal hearings were 
conducted by 12 hearing officers. The department had to invalidate 
448 suspensions because they could not be processed in a timely 
manner. 

a 
Only a small percentage of these hearings were requested by 
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the affected persons. The workload of the clerks will also be 
decreased by t h e  modification which  requires them to send notices to 
either the person's address of record or to the address given on the 
officers report, if different from the address of record. Currently 
the clerks are required to send notices to both addresses. 

According to the Department of Highway S a f e t y  and Motor Vehicles, the 
removal of the 30-day waiting period af ter  a suspension has been 
sustained strengthens constitutionality of the sta tu te .  

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES: 

VII. SIGNATURES: 

COMMITTEE ON CRIMINAL JUSTICE: 
Prepared by: Staff Director: 

Richard D. Davison Susan G. Bisbee 

FINAL ANALYSIS PREPARED BY COMMITTEE ON CRIMINAL JUSTICE: 
Prepared by: Staff Director: - 

I 

. ,- 
, , i, 

' J  

Susan G. Bisbee 

STANDARD FORM 11/90 



E X H I B I T  C 



a 
ENROLLED ENROLLED 

1991 Legislature CWHBs 343, 759, 1139 P 2073 ?ad Engrossed 1991 L e g i s l a t u r e  CS/HBs 343, 759, 1139 P 2073 2nd Engrossed 

1 beverages or con t ro l l ed  subs tances  has caused t h e  death or 

2 seriour bodi ly  injury of any human baing, inc luding  t h e  

3 oparator of the vessel, 8uch person aball submit, upon the  

4 r e q u a s t  of a law anforcament o f l i c a r ,  t o  test  of his blood 

5 for the pWp08a of determining t h e  a l coho l i c  oontent thereof 

6 or tbm pruancm o f  c o n t r o l l e d  8ubstanca8 t he ro in .  The law 

7 d o r c a u n t  officer m y  use raaaoaabla force if necessary t o  

8 roquirm 8uch person t o  submit  t o  t h e  admin i s t r a t i on  of the  

9 blood a t .  Tba blood teat  shall be perforud in a reasonable 

10 uD..r. 
11 (b) T k  tar. "serious bodily injury" mans a physica l  

12 coaditioa wbich c r a a k r  a s u b s t a n t i a l  r i s k  05 death; aer ioua ,  

13 p8r8OMl d k i i g u r w n t j  o r  prot raatd  108% or  impairment of 

14 tbe funatioa of any bodi ly  member or organ. 

15 ( 2 )  The p r w b i o a  o f  a. 3ti.1933(2), r o l a t i n g  to blbod 

16 teaks for h a i r n n t  or  i n tox ica t ion ,  a r m  h c o r p o r a t e d  i n t o  

17 t h b  mat. 
18 (31t.1 Any arhi lul  obarge r a m l t i n p  from the i nc iden t  

19 giving r i w  to t h a  offioar'8 damand f o r  tm8ting 8hould bm 

21 t r id  aommurmntly with a obarga o f  any v i o l a t i o n  ariaiag out 

21 O f  -0 0-t. If 8-h C h . S # M  It- t r i d  8 0 p . r 4 t d y S  t h e  f a c t  

22 art such pmrson rafused, s u h t m d ,  obatrwtd, or  oppomad 

23 tutiag d a m 1 1  ba admbsibla at thm t r i a l  o f  t h e  c r imina l  

24 offensm uhhb gava rise t o  t h a  demand f o r  t e s t i n g .  

25 (b) The r w u l t 8  of r a y  test 8dmini8torad pursuant  t o  

26 t h h  H o t i o n  f o r  tha purpoms of de tao t i ag  tha presence of a n y  

27 o o n t r o l l a d  subs t ance  s h a l l  not ba a d ~ i u i b l e  as evldenem i n  a 

2a orhhml proseau t ioa  f o r  t h a  possmadon of con t ro l l ed  

29 S U b 8 k a c r . a  

30 (4) H o t w i t h 8 t ~ d h g  any provision of  law pe r t a in ing  t c  

31 thm c o n f i d e n t i a l i t y  o f  h o a p i k l  record. or o the r  medical 
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31 

31 

records, i n f o r r a t i o n  ohtainod purauaat  to t h i 8  s e c t i o n  shall 

3 e  releasad t o  a cour t ,  prosecuting attorney, defonsm 

attorney,  or law onfo reenmi  o f t i c a r  i n  monnoction uith an 

blleged Viola t ion  Of 8. 327.35 o r  8 .  327.351 Upon raqhW8t f o r  

ruch i n f o r u t i o n .  

Sac t ion  12. Subsffition ( 8 )  of arctioa 90.1109, Florida 

i tatutea, 1990 S u p p l a u n t ,  ir amanded t o  r m a d t  

90.603 Yearsay aramptionr;  8 v a i l a b i l i t y  of d m o h r a n t  

iraateriml.--Thm proviaion of 8 .  90.602 t o  t h e  contrary 

motwithatanding, t b a  f o l l o w h g  a m  not imdmiuibh a8 
bvidence, even though tha doclarurt is available a8 a witnasa:  

(61 PUBLIC RECORDS bHD IIEWRTS.--ll.aord., report., 

m ta t eun t8  raducod t o  u r i t i a g ,  o r  d8ta U o l p i h t i O M ,  in m y  

rot., of publia Office8 oc agenciu, srttiaa f o r t h  t h ~  
i c t i v i t i u  o f  t h e  office or &SOMY, o r  Battm8 obsmrvmd 

p U r 8 U M t  t o  duty h p O &  by law U t o  M t t O r 8  n i i c b  t b . r m  W.8 

I duty t o  r a p o r t ,  a r c lud ing  i n  criminal OW. u t t a r a  obsarvd 

by a polio. oificar o r  otbar 1.81 8n fo rcomnt  p.r8oaad,  u o l m u  

k b  I O U C Q O 8  O f  information OS 0th.r o h O M t U W . 8  Show thmir  

laak of t r ru twor th ine8 r .  

t o  t 
111.193415). 

Smctioa 13. B u b u a t i o n  ( 3 )  i 8  mddd t o  -tion 
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Pkctioli 14. Subsectlon 14) of s e c t i o n  316.066, Flor ida  

S t a t u t e s ,  1990 Supplement, iS amended t o  r e a d :  

316.066 Writ ten  reports of acc iden t s . - -  

EHROLLED 
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31 
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e 
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10 

11 

1 2  
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1 4  

1 7  

l a  
19 

26 

21 

22 

2: 

24 

2! 

21 

21 

2t 

2! 

31 
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(4)  Excopt ma specified in t h i s  subsec t ion ,  each 

accidmat r e p o r t  mado by a paraon involved i n  an accident  and 

any r b t - n t  r r d m  by such person t o  a law enforcsnent  oflicor 

for tbe parpose of completing an acc iden t  r e p o r t  required by 

this Hctioa .h.ll be without p ra jud ice  t o  t h e  i nd iv idua l  80 

r e p o r t i n g .  lo such r e p o r t  o r  a t a t e m n t  shall be used as 

mvideaae in m y  trial,  c i v i l  er cririaal .  lowever. s u b j e c t  t p  

$lam am- enforc e m n t  o f f i  c t  er a 

t u  48 t o  S t l t O W Z b t  made t o  th* 

oilie.r bv tba -d i n  the accid a n t  if thag  

-'a b t i o n  i s not v i o l a  t e d  I 

W r m l b  of bruth ,  urine, and blood tests administered as 

providd 

and a b r l l  bm m d m l u i b l r  i n t o  mvidmncm i n  accordance with t h e  

p r o v h i o l u  of 8 .  316.1934(2). Accident r e p o r t s  u d e  by 

parsons involved in 8ccAhn ta  .hrll not  be used for aonmercial 

r o l i a i t m t i o a  purpoaos; provided, however, t h a t  use of an 

r c a i d a a t  report for purpomea of pub l i ca t ion  in a nawspmper or 

o t b e r  nonm periodical or a radio or  t o l e v i s i o n  broadcast  a h a l l  

not be colutrumd u ncomaruiml  purpose." 

a. 316.1932 or a. 316.W33 a r m  not  c o n f i d e n t i a l  

Soatiw 15. Pmragrmpb (b) of 8ub8mction ( 3 )  of sac t ion  

322.051, Floridr S t a t u t e s ,  1990 Supplement, is amended t o  

rmd: 
324.051 Report8 of acc iden t s ;  8uapensiona of licen808 

m a d  r eg i . t r a t i oas . - -  

(11 

Ib )  Thm d o p r r t m n t  h hereby f u r t h e r  au thor ized  t o  

require r epo rk r  of acc iden t s  from i n d i v i d u a l  owners or  
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iperators whenever it deems it necesaary f o r  t b a  p rope r  

Idministrat ion of t h i r  chaptar ,  and thesm r e p o r t s  ahall be  

$ads without p re jud ice  except  (IS specified i n  this s u b s e c t i o n .  

lo such r e p o r t  s h a l l  be used as evidence i n  any t r i a l  arising 
r u t  of an acc idont .  

p i  evidence.  a 1 au enforconen t o f f i c e r  a t  a 

s t i f u  as t o  8ny s ta tement  mads t o  bv tha D Q E L L ~ ~  

h o l v e d  in t h e  accident i f  t h a t  ~ ~ l i p o n ' m  D- 

1811 - i M  ia  not v i o w  

Bowover. su b h c t  t o  tho aDD- t U l  e t  

t r i a l  m y  

Sect ion  t l .  Pmrmgraph ( d )  of subsmation (2)  of m w t i o n  

116.1937, Flo r ida  Statute., 1990 Bupplmment, i 8  8und.d t o  

:mad: 

316.1937 Ign i t i on  i n t e r l o c k  deviams, requirtngj 

mlawful  .at..-- 

( 2 )  If thm cour t  imposes thm uso of an ignition 
In ter lock  devicm &a a oondi t ion  of probat ion ,  the oourt a h a l l :  

t d )  Determine t h e  probationer' .  a b i l i t y  t o  pay f o r  

i n d a l l r t i o n  of t h e  daviam if the probationmr a l d u  i n m b i l i t y  

to pay. tho c o a  dmt-08 k m  t h o  

the o o u r t  lllly 

mob- t o r  a 
-ion of a. 311.193 phall be u c 4 t e d  t o  daftav t h e  cos tq  - 

Sect ion  17. Subserrtion (b) of m o t i o n  316.192, Florida 
S t a t u t e s ,  i a  4aended t o  rmad: 

316.192 Recklem dr iv ing . - -  

(41 I n  a d d i t i o n  t o  mny o t h e r  penmlty provided under 

t h i s  s e c t i o n ,  if t h e  cou r t  has reason8ble  cause  to bmlieve 

that t h e  usm of a lcohol ,  chemical subs t ances  set f o r t h  i n  a. 

877,111, or subs tances  con t ro l l ed  under chap te r  893 

cont r ibuted  t o  a v io l a t i on  of t h i s  a ec t ion ,  t h e  c o u r t  s h a l l  
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