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This is a proceeding for review of the decision of the Third 

District Court of Appeal declaring valid the statutory provision by 

which sixty percent of punitive damage awards are to be paid to the 

State of Florida, instead of to the tort victims who prosecute the 

actions in which such awards are made: §768.73(2)(b), Fla. Stat. 

(1986). The decision of the Third District contains a synopsis of 

the facts and proceedings at the trial court level, which is set 

forth verbatim as follows: 

Harvey Gordonwas falsely imprisoned andbattered by 
employees of K-Mart Corporation in an incident which 
occurred in one of its stores on February 16, 1987. In 
the ensuing action by Gordon against K-Mart, he recovered 
a jury verdict for $72,500 in compensatory damages and 
$512,600 in punitive damages. A final judgment for these 
amounts was entered in Gordon's favor on July 27, 1989, 
and post-trial motions were denied on October 5, 1989. 
Subsequently, in K-Mart Corp. v. Gordon, 565 So.2d 834  
(Fla. 3d DCA 1990) (per curiam), the judgment was entirely 
affirmed, 

After issuance of the mandate, K-Mart, on September 
20, 1990, moved to amend the final judgment pursuant to 
Florida Rule of Civil Procedure 1.540, and the State of 
Florida moved to intervene as a party plaintiff for the 
purpose of applying section 768.73(2)(b), Fla. Stat. 
(Supp. 1986). That section, which was part of the Tort 
Reform and Insurance Act of 1986, which became effective 
July 1, 1986, requires that 60% of any punitive damages 
award be payable either to the Public Assistance Trust 
Fund or, as in this case, to the General Revenue Fund of 
the state. On October 9, 1990, the trial court granted 
these motions and entered the following final judgment 
nunc pro tunc the date of the original judgment: "in 
favor of the General Revenue Fund of the State of Florida 
in the amount of THREE HUNDRED SEVEN THOUSAND TWO HUNDRED 
AND 00/110 DOLLARS ($307,200.00) which sum represents 
sixty (60) percent of the punitive damage award." 
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Gordon v. State of Florida, No. 90-2497 s l i p  op. at 2-3 (Fla. 3d 

DCA 8/27/91)(footnote deleted). 

In very caustic language the Third District rejected the 

arguments of GORDON that the subject statute was unconstitutional. 

Worthy of note is the fact that the usually succinct Third District 

Court of Appeal took ten and one-half typewritten pages to relate 

how "very insubstantial" and "wholly without merit!' were GORDON'S 

arguments, and the fact that the usually prompt Third District 

pondered the case for more than six and one-half months after oral 

argument, before rejecting the so-called meritless arguments. 

The ACADEMY had appeared as Amicus in the Third District in 

support of the position of GORDON that the statute in question was 

unconstitutional. For whatever reason, the Third District chose to 

ignore the ACADEMY'S appearance in the case, save for acknowledging 

the name of counsel-of-record. Therefore, the Third District did 

not address the constitutional issues of the statute's denial of 

access to the courts and denial of trial by jury, which the ACADEMY 

perceived as two of the most compelling constitutional questions. 

SUMMARY OF THE ARGUMENT 

The decision under review erroneously casts aside the jury's 

verdict and re-routes the disposition of the bulk of the punitive 

damage award which the jury had intended would go to the Plaintiff. 

In following the statutory direction of 8768.73, Fla. Stat., the 

courts below frustrated one of the most ancient and fundamental 
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policy reasons underlying the law of punitive damages, and with kt 

the entire judicial philosophy of punishing wrongdoing. While we 

bandy about the terms of 'tpunkshment't and "deterrence" as the usual 

goals of punitive awards, we too often inaccurately perceive those 

goals as valuable only for the effects which they have on the 

Defendant being punished and other potential similar wrongdoers. 

We overlook those equally-valuable gains which society reaps from 

lawfully channelling victims' quest for retribution and vengeance. 

As the Academy will demonstrate, the aim of the law to quench 

victims' thirst for revenge is at least as important a goal as are 

the more commonly-discussed bases for punitive awards, such as 

deterring others and rehabilitation. 

When juries award punitive damages, they calculate the sums to 

be awarded with deliberation, and include in those verdicts such 

amounts as are necessary to satisfy the retributive purpose of 

punishing wrongdoing. If, unbeknownst to the jury, the bulk of its 

award is diverted to a non-party which has no rightful vengeful 

feelings, then--not only is the punishment less effective in 

attaining society's overall goals--that Plaintiff is denied her or 

his individual rights of trial by jury and access to the courts. 

Additionally, upon the rendition of the original judgment on 

the jury's verdict, the Plaintiff's right to the full amount of the 

punitive award became vested. The judgment entered thereafter in 

favor of the State for sixty percent of that award was a taking of 

Plaintiff's property without compensation. Such an application of 

§768.73, Fla. Stat. violates both the Florida Constitution's and 
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the Constitution of the United States' provisions against the 

uncompensated taking of private property. 

ARGUMENT 

I. 

THE JURY'S FULL AWARD OF PUNITIVE 
DAMAGES SHOULD BE RESTORED BECAUSE 
THE STATE'S CLANDESTINE CONFISCATION 
OF THE BULK THEREOF EVISCERATED THE 
PUBLIC POLICY GOALS OF PUNISHMENT AND 
DEPRIVED PLAINTIFF OF RIGJTTS TO TRIAL 
BY JURY AND FULL ACCESS TO THE COURTS 

Unless the Plaintiff in the present case is permitted to 

retain the whole of the award of punitive damages duly assessed by 

the jury at trial, one of the most socially-significant purposes 

which underlies the entire concept of punishment fo r  wrongdoing 

will be lost. Lost with it will be the Plaintiff's constitutional 

rights to access to the courts and trial by jury on the issue. It 

is superficially appealing to accept the premise that a "fine" of 

"X" dollars will serve society no more in the Plaintiff's purse 

than in the state's. However, the Academy will demonstrate herein 

that only on the surface is it reasonable to so conclude. 

To understand why the disposition of punitive damages makes 

such a fundamental difference toward furthering longstanding 

judicial and social philosophy, it is necessary to examine the 

basic premisesr underlying the entire area of inflicting penalties 

=The Academy apologizes in advance if the following discussion 
is too rudimentary, but it seems better to be too basic than to 
assme that certain longstanding principles are at the forefront of 
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upon those who engage in socially-unacceptable behavior. 

in legal writing do we resort to the handy labels of 

and "deterrence," that we overlook the fact that there are a number 

of more precise societal goals within those labels which we seek to 

advance in every case in which criminal2 sanctions or quasi- 

criminal remedies, such as punitive damage awards, are permitted. 

A typical example of overly-simple judicial explanations of 

the rationale behind awarding punitive damages is the following: 

"Basically, the justification for a punitive award is to punish the 

offender and to deter others from committing similar wrongs.ll 

Fisher v. City of Miami, 172 So. 2d 455, 457 (Fla. 1965)(emphasis 

added). Left at that, it would appear that there are but two main 

societal goals furthered by punitive awards: llpunishment'l and 

"deterrence". Upon closer analysis it becomes clear that 

punishment is not a goal in and of itself, but is a label for a 

grouping of several societal goals, of which deterrence is but one. 

In our oversimplification of the llpunishmentll label, we accept 

the idea that the infliction of some state-permitted unpleasantness 

is a single end, in and of itself. However, in addition to the 

goal of deterring others from committing crimes, there are at least 

four distinct and widely-accepted societal ends within the broad 

label of "punishment. A detailed analysis of those four 

So often 

the Court's thinking. 

2Because the standard for the imposition of punitive damages 
requires misconduct of a sort such as would support a criminal 
conviction, the following discussion of crime-and-punishment 
theories is submitted as applicable. 
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components of punishment is essential to the present case, for the 

statute under review--which awards to the state sixty percent of 

the punitive damages assessed by the jury, in a manner which 

conceals that truth from the jury,--significantly frustrates what 

is otherwise probably the most attainable of those goals which 

underlie our practice of punishing offenders. 

In overview, the principal purposes of imposing criminal-like 

penalties (other than the purpose of generally deterring those 

other than the defendant in question from the path of future bad 

acts) are as follows: "special deterrence, rehabilitation, and 

incapacitation as crime reduction goals [and] retribution.11 S.J.M. 

Donnelly, The Goals of Criminal Punishment: A Rawlsian Theory 

[etc.], 41 Syr. L. Rev. 741, 761 (1990). 

The first of these purposes: "special deterrence," should be 

The latter is aimed at the contrasted with "general deterrence." 

audience of potential wrongdoers at large, with the societal end of 

dissuading someone other than the person being punished from 

following in his f oatsteps. "Special deterrence, " on the other 

hand, is directed toward the individual being punished, with the 

societal aim of discouraging that person from future wrongfulacts, 

out of fear of future punishment. The form of punishment, whether 

incarceration, payment of money, or the infliction of some other 

physical or psychological pain, is designed to be unpleasant enough 

to discourage that defendant from future similar acts of misconduct 

out of his or her wish to avoid future punishment. 

The second of the policy considerations reviewed here is 
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"rehabilitation." While both special deterrence and rehabilitation 

seek to limit recidivism on the part of the particular person being 

punished, rehabilitation is unlike special deterrence in one very 

basic sense. While the goal of special deterrence is expected to 

work by instilling a fear of future unpleasantness, rehabilitation 

follows the loftier path of trying to persuade defendants to choose 

to engage in socially-acceptable behavior out of genuine acceptance 

of the moral value in that ''good" course of action. Rehabilitation 

is rapidly being abandoned as an attainable goal, but i t s  validity 

as a target of our philosophy of punishment cannot be ignored. 

The third of these distinct aspects of punishment (beyond 

general deterrence) is "incapacitation, 'I which also has been termed 

"neutralization" by some writers on the subject. Incapacitation 

prevents or reduces further acts of misconduct by the very person 

being punished, and in that sense it is similar in its goal to 

rehabilitation and special deterrence. 

However, unlike either rehabilitation or special deterrence as 

attainable goals in the punishment process, "incapacitation" does 

not depend an the power of persuasion over the perpetrator, either 

through fear or moral transformation. Instead, society physically 

neutralizes the particular actor him[or herlself, for the purpose 

of preventing that actor from further harmful acts during the 

period of neutralization. 

One of the most obvious methods of imposing incapacitating 

punishment is through imprisonment. While a prisoner is behind 

bars, she or he is physically not capable of interacting with 
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society and perpetrating further bad acts thereon3. Less 

obviously a Eorm of incapacitation, is the imposition of a monetary 

fine (or, in a civil case, assessment of an award of punitive 

damages). While there is no direct physical restraint imposed by 

such a sentence, it cannot be denied that a defendant who has paid 

over moneys has less mobility and less opportunity to move about at 

will in society and engage in further acts of wrongdoing. 

A11 of the foregoing leads us to the remaining underlying goal 

of punishing wrongdoers, which goal the decision under review would 

frustrate. Apart from dissuading and preventing the defendant and 

others from future acts of wrongdoing, there remains the equally 

important "retribution" aim of punishment. This seems to be the  

most often overlooked of the legitimate aspects of punishment, 

perhaps out of reluctance of humans to admit that revenge is 

socially acceptable. However, state-administered retribution is 

more than socially acceptable, it is socially necessary, and thus 

is of at least equal stature and importance as the other elements 

of punishment. The United States Supreme Court has recognized as 

much in describing "the traditional aims of punishment [as]-- 

retribution and deterrence." Kennedy v. Mandoza-Martinez, 372 U.S. 

165 at 168, 83 S .  Ct. 554 at 567 (1963)(emphasis added). 

The justifications f o r  the retribution component of punishment 

have been the subject of weighty thought and cammentary, at least  

"To the extent that perpetrators are able to hurt each other 
during incarceration, that would appear to be socially preferable 
to affording them the opportunity of harming innocent citizens 
autside of prison. 
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since the time of the German philosopher Immanuel Kant, in the 

early part of the nineteenth century: 

Retribution may be a euphemism fo r  revenge or 
it may, as in Kantian philosophy, relate 
punishment to respect for  the human dignity of 
the convicted criminal.4 

Kant argued that a criminal should not be 
punished for his own good or the good of 
society, but simply because he deserved 
punishment. A rational person, according to 
Kant, should suffer the logical consequences 
of his actions. 

* * *  
4 .  Kant's retributivist theory of 

criminal punishment contends that society is 
morally obligated to punish citizens who 
commit crime. 

Dannelly, The Goals of Criminal Punishment, supra, at 741 & n. 4. 

A more down-to-earth explanation for the acceptance of 

retribution as a necessary component of punishment is that we 

impose punishment under the law as a regulated alternative to 

lynch-mob rule. It is that analysis which this Court has expressly 

applied as one of the bases f o r  punitive damages: 

The incentive to bring actions for punitive 
damages is favored because it has been 
determined to be the most satisfactory way to 
correct evil-doing in areas not covered by the 
criminal law. Punitive damages have helped to 
maintain public tranquility by permitting the 
wronged plaintiff to take his revenge in the 
courtroom and not by self-help. 

Campbell v. GEICO, 306 So. 2d 525, 531 (Fla. 1974)(emphasis added). 

Not only is this socially-acceptable channelling of revenge a 
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basis for the imposition of punishment which is equal in importance 

with the goals of deterrence, rehabilitation, and incapacitation, 

it is arguably of even greater stature than those. As stated by a 

scholar on the subject: "The Kantian insistence that retribution 

is the only proper goal of criminal punishment seems increasingly 

attractive in view of our doubts about the [effectiveness of the] 

crime reduction goals4." Donnelly, supra, at 761 (emphasis 

added). 

It is understandable that we tend to overlook the legitimacy 

of revenge as an element of punishment, as we would like to believe 

that we in modern society are "above" that level of reaction to 

events. However, by ignoring or denying the reality that revenge 

is a natural need, we lose sight of the extraordinarily useful 

effect which this aspect of punishment has. By satisfying our 

society's sense of justice--and that of the victim--punishment 

meted out under the law directly contributes to the maintenance of 

peace and quiet in society. While we measure the success of the 

other goals of punishment by their effectiveness upon the pool of 

likely wrongdoers at preventing future similar crimes, we achieve 

crime reduction through the retributive component by instilling a 

4The Academy observes that the so-called "dichotomy" between 
the Kantian emphasis on retribution and "Utilitarian goals of 
general and special deterrence, rehabilitation and incapacitation 
as crime reduction goals" (see Donnelly, supra, at 761), i s  not a 
dichotomy at all. Surely a satisfied society and victim which have 
quenched their thirsts for revenge will result in Itcrime reduction'l 
as they stay out of the streets and refrain from rioting. The 
recognition of the alternative to self-help through lawful 
retribution should enable even a Utilitarian to embrace this aspect 
of punishment as useful. 
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In civil cases, the lawful channelling of Plaintiffs' desire 

for retribution is one of the most ancient of public-policy 

justifications behind awards of damages over and above compensatory 

sums. As recognized by one of the few texts which offers a 

comprehensive history of the law of punitive damages: 

Another justification for punitive 
damages [under the English common law] was to 
prevent revenge. The argument was made that 
the award of punitive damaqes diminished the 
likelihood of self-help on the part of the 
plaintiff, and therefore, the large award was 
justified. This idea has carried over into 
the modern tort law. 

1 I;. Schlueter & K. Redden, Punitive Damaqes §1.3(G)(2d ed. 1989) 

(emphasis added), citins, Holdworth, A History of Enqlish Law (4th 

ed. 1936) ; Holmes, The Common Law (1881) ; 1 Pollock & Maitland, The 
History of Enqlish Law (2d ed. 1898). 

This policy reason of assuaging private thirst for vengeance, 

thereby deterring self-help and promoting public peace, has roots 

i n  legal practice far earlier than the English common law. The 

foregoing authors trace those roots and include the following 

discussion: 

[Mlultiple damages precursed the granting of 
punitive damages by several thousand years. 

* *  * 

As the Roman Law developed, distinctions 
were made between crimes which were considered 
public law and delictwhich were formulated to 
provide a substitute for private venqeance. 
It thus maintained its punitive nature . . . . 
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I L. Schlueter, supra, at S1.1 (emphasis added), quotinq B. 

Nicholas, An Introduction to Roman Law 212 (1977). 

The foregoing analysis of the history of the retributive 

aspect of punitive damage awards should establish retribution as a 

public policy element at least as important as deterrence, and 

surely one of greater effectiveness than rehabilitation. With that 

as the foundation, the Academy next notes an obvious truism: there 

is no one to enforce the law and to attain all of the goals of 

punishment in a civil case except the Plaintiff. The State is not 

a party; society's ends will not be achieved until and unless that 

Plaintiff prevails on her or his individual claim, the claim which 

includes the satiation of the legitimate thirst for revenge against 

the Defendant. There being no public prosecutor to advance the 

several interests which punitive damages assist, those interests 

remain unmet, unless that Plaintiff sees the case through to 

judgment . 
The jury in every civil case knows (or knew, before enactment 

of the statute in question) that the moneys awarded as punitive 

damages go (or went) to the Plaintiff, and not to the state. It is 

that knowledge (or belief) deep within each civil jury that will 

gauge the measure of punitive damages to be awarded. Each award of 

punitive damages surely is thoughtfully calculated by the jury to 

include f u l l  payment--but not overpayment--to deter the Defendant 

and others, to incapacitate the Defendant to some extent for some 

period of time, and undeniably to satiate the Plaintiff's thirst 
for private vengeance, which we now should recognize is a full- 
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fledged reason for the award. 

If the jury is deceived--as it must be by the application of 

the subject statute5--and the bulk of the punitive damages is 

diverted from Plaintiff's purse, then the jury's careful plan of 

awarding just that sum which will accomplish the goal of victim's 

retribution is thwarted! The victim will not achieve the sense of 

satisfaction, and thereby will not receive the benefit of a trial 

by jury. A plaintiff might well have had no "right" to any amount 

of punitive damages until the jury speaks; but once it speaks, that 

plaintiff has the time-tested right to the full degree of personal 

satisfaction which only can be realized through collecting the 

whole sum awarded by the jury. 

Plaintiffs' dovetailing right of access to the courts likewise 

would be lost under the statutory provision in question. If a 

Plaintiff cannot attain that level of lawful satisfaction that 

comes with the full measure of a punitive award, so what if every 

nickel of such damages is paid to someone else? There remains 

unfulfilled one of the most ancient and well-established of the 

reasons for being before the tribunal to begin with. While not 

altogether abolishing punitive damages, the percentage cap thereon 

under the subject statute would "unconstitutionally restrict the 

right of redress" recognized under Article I S21, Fla. Const., 

SSection 7 6 8 . 7 3 ( 5 ) ,  Fla. Stat. provides: "The jury shall not 
be instructed, nor shall it be informed, as to the provisions of 
this section." Thus, the knowledge of the ultimate disposition of 
the punitive awards can never work into the general awareness of 
prospective j u r o r s ,  because it would seem that jurors with some 
special knowledge of where the money was going would be excusable 
for cause. 
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within the meaning of this Court's decision in Smith v.  Department 

of Insurance, 507 So. 2d 1080, 1088 (Fla. 1987). 

The Academy submits that the "right of redress" which Florida 

constitutionally protects under its access-to-the-courts provision 

is more than a right to 'lcompensationl' in the damages sense, it is 

the entire process of attaining that through lawful channels which 

will make right the Defendant's wrong. There has been no showing 

of overpowering necessity and lack of alternatives for depriving 

plaintiffs of the majority of the satisfaction to be derived from 

a punitive damage award, nor any form of substitute remedy or other 

commensurate benefit to plaintiffs under the subject statute. In 

the absence of such a showing, the statute unconstitutionally 

denies GORDON his right of access to the courts. See Kluqer v. 

White, 281 So. 2d 1 (Fla. 1973). 

The full award of punitive damages should be restored, and the 

historical bases for imposition of punishment upon wrongdoers be 

thereby reaffirmed, and the rights of jury trial and full access to 

courts held inviolate. 

11. 

THE POST-JUDGMENT AWARD TO THE STATE OF 
60% OF PLAINTIFF'S PUNITIVE DAMAGES WAS 
THE UNCONSTITUTIONAL TAKING OF PROPERTY 
WITHOUT JUST COMPENSATION UNDER THE 

FLORIDA AND UNITED STATES CONSTITUTIONS 

Article 10, §6 of the Florida Constitution provides in 

pertinent part that "[nlo private property shall be taken except 

'I . . . with full compensation therefor paid to each owner . . - . 
14 
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The fifth amendment to the Constitution of the United States--made 

applicable to the states under the fourteenth amendment--contains 

a similar provision: '!nor shall private property be taken for 

public use, without just compensation," 

The foregoing provisions are commonly thought of as 

protections against uncompensated condemnation of real estate, but 

this Court has noted otherwise, as follows: "It has long been 

settled in this jurisdiction, however, that the prohibition against 

the taking of private property "without just compensation" . . . is 
not limited to the taking of property under the right of eminent 

domain." State Plant Board v. Smith, 110 So. 2d 401, 405 (Fla. 

1959). 

The Final Judgment under review (the second one), which 

awarded to the General Revenue Fund the sum of $307,200.00, was an 

unconstitutional application of § 7 6 8 . 7 3 ( 2 ) ,  Fla. Stat., in that it 

amounted to a taking of a vested property right without payment of 

any compensation. Once the jury rendered its verdict and a final 

judgment (the first one) was entered thereon, the full amount of 

punitive damages assessed thereunder against Defendants became a 

vested property right of the Plaintiff's which w a s  protected from 

uncompensated taking by the constitutional provisions in question. 

There are numerous instances in which interests of less 

certainty than judgments have been held to be constitutionally- 

protected property. "The definition of 'property' in condemnation 

cases is sufficiently broad to extend to intangible and incorporeal 

rights, such as contractual rights and leasehold interests. 'I 
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A" 
Pinellas County v. Brown, 450 So. 2d 240, 242 (Fla. 2d DCA 1984). 

It goes without saying that such things as leases and contracts, 

which do not carry the imprimatur of a judicial award, are estates 

of no greater dignity than a proper judgment. If a contract right 

which has had no adjudication of its efficacy is "property" for 

such an analysis, then more so is a proper judgment entered upon a 

verdict rendered by a solemn jury. 

The Academy submits that the Plaintiff's interest in the full 

amount of the award became "vested" at the latest" upon rendition 

of the judgment, under the authority of this Court from forty-plus 

years ago that "until a judgment is rendered, there is no vested 

right in a claim f o r  punitive damages." See Ross v. Gore, 48 So. 

2d 412, 414 (Fla. 1950). Ips0 facto, once a judgment was rendered 

there can be no dispute but that there is a vested property right. 

The present issue was the subject of a very recent decision by 

the Supreme Court of Colorado, which presented 'la challenge to the 

constitutionality of section 13-21-102(4), 6A C.R.S.  (19871, which 

was enacted in 1986 as part of tort reform legislation and requires 

a party receiving an exemplary damages award to pay one-third of 

all such 'damages collected . . . into the state general  fund.'I' 

Kirk v. The Denver Pub. Co., No. 88SA405, slip op. at 2 (Colo. 

9/23/91). In that thorough and well-reasoned decision, the 

Colorado Court determined that a judgment for  exemplary damages was 

"The Academy notes that it has made an argument in another 
case in another court that the property right vests at an earlier 
time--upon rendition of the verdict--but that question need not be 
resolved in the present case. 
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indeed a property right, and that the statute in question 

unconstitutionally violated the lltaking'l clauses of the United 

States and the Colorado Constitutions, holding as follows: 

In our view, forcing a judgment creditor to pay to the 
state general fund one-third of a judgment for exemplary 
damages in order to fund services which have already been 
funded by other revenue raising measures, and without 
conferring on the judgment creditor any benefit or 
service not furnished to other civil litigants not 
required to make the same contribution, amounts to an 
unconstitutional taking of the judgment creditor's 
property i n  violation of the Taking Clause of the United 
States and the Colorado Constitutions. 

Kirk, supral slip op. at 22. The Colorado court's discussion and 

analysis is too thorough to quote or paraphrase in its entirety 

here, so a copy of the complete decision is provided as an appendix 

exhibit, and this Court's attention is directed to pages 11-25. 

One of the bases for the Third District's rejection of the 

unconstitutional taking argument was a misunderstanding as to the 

paint in time that a governmental taking occurs pursuant to 

statutory authority. On page five of the slip opinion under 

review, the court indicated its belief that a taking occurred in 

the subject case before GORDON'S property right vested, at the time 

of enactment of S768.73. That misconception is reflected by the 

Third District's statement that "where an existing statute provides 

that funds recovered under it are subject to a prior claim, a party 
1' cannot thereafter obtain a vested right to that claim [sic]. . . . 

That is not the law concerning unconstitutional "taking" analysis. 

To begin with, this Court's decision cited by the Third 

District in support of the foregoing quotation did not involve the 
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question of when property rights vest for the purpose of "taking" 

analysis, because the  decision did not address the "taking1I issue 

at all. The portion of this Court's decision relied upon by the 

Third District instead dealt with the issue of whether the statute 

therein under review 'Ioperate[d] as a substantial impairment of a 

contractual relationship. " See U. S. F, &G. Co. v. Dept . of Insurance, 
453 So. 2d 1355, 1361 (Fla. 1984). 

Second, it would be the ultimate in question-begging to hold 

t h a t  an unconstitutional taking did not occur because the existence 

of an inchoate (and assumedly unconstitutional) statute permitting 

such a taking prevented the plaintiff from obtaining a vested right 

to the property. The United States Supreme Court has expressly 

rejected the position that a "taking" occurs at the time of the 

enactment of legislation enabling the government to obtain private 

property by eminent domain, holding: "The mere enactment of 

legislation which authorizes condemnation of property cannot be a 

taking." Danforth v. United States, 308 U.S. 271, 286, 60 S.Ct. 

231, 237, 84 L. Ed. 240 (1939). It is only when government acts 

under the authority of a statute to obtain the property in question 

that a taking occurs, not at the time of enactment of the statute. 

Thus, there was no taking in the case at bar until after the 

judgment had been rendered in GORDON'S favor, and after GORDON'S 

property right therein had vested, so the State's then-existing 

statutory power to take his property could not impair the vesting 

thereof. The later uncompensated taking was unconstitutional, and 

the full amount of the punitive award should be restored. 
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CONCLUSION 

The ACADEMY sympathizes with this Court in what surely must be 

an unpleasant task of denying to the State of Florida revenues 

during these most difficult economic times, but the ACADEMY sees no 

lawful alternative. The clandestine confiscation of sixty percent 

of the award of punitive damages is contrary to one of the most 

important purposes underlying punitive awards, lawful satisfaction 

of retributive emotions, and amounts to the unconstitutional denial 

of Plaintiff's dovetailing rights to trial by jury and access to 

the courts. Moreover, upon the rendition of the original judgment 

on the jury's verdict establishing Plaintiff's entitlement to and 

the amount of punitive damages, that award became a vested property 

right which could not  be taken without compensation. 

WHEREFORE, the decision of the Third District Court of Appeal 

should be disapproved, the second judgment be reversed, and the 

original judgment be re-entered consistent with the jury verdict. 

Respectfully submitted, 

b. WASSON 
Attorne? f o r  Amicus Curiae 
Florida Bar No. 332070 

Suite 402 Courthouse Tower 
44 West Flagler Street 
Miami, Florida 33130  

(305) 374-8919 
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This case involves a challenge to the conatitutionality of 

section 13-21-102(4), 6A C . R . S .  ( 1 9 8 7 ) ,  which was enacted in 1986 

as part of tort-reform legislation and requires a party receiving 

an exemplary damages award to pay one-third of all such "damages 

collected . . . into the state general fund."' DeWayne C. Kirk 

filed a tort claim against Denver Publishing Company, doing 

business as The Rocky Mountain N e w s ,  and was awarded a judgment 

for exemplary damages in the amount of $118,980. In a post-trial 

motion Kirk unsuccessfully challenged the constitutionality of 

the one-third payment requirement and thereafter filed this 

appea l .  We conclude that section 13-21-102(4) effectuates a 

forced taking of the judgment creditor'r property intereat in the 

judgment and does so in a manner and to a degree unrelated to any 

constitutionally permissible governmental interest serted by the 

taking and, therefore, v io la te s  the federal and s t a t e  

constitutional proscriptions against the taking af private 

property without just compensation. - 
Cole. Const .  art. 11, S 15. We accordingly reverse that part of 

U . S .  Const.  amends. V 5 XIV; 

the judgment upholding the constitutionality of section 

1 3 - 2 1 - 1 0 2 ( 4 ) ,  and we remand t h e  case t o  the district court with 

directions to conform its judgment to the viewa herein expressed. 

I. 

Although this caae ha8 a lengthy procedural history, the 

basic  facts can be briefly rtated. Kirk, who owned and opegated 

Appellate jurisdiction over this appeal lies in t h i s  
Court because the constitutionality of a statute is challenged. 
S 13-4-102(1)(b), 6A C . R . S .  (1987). 
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an independent newspaper dis tr ibutorsh ip ,  purchased newspapers 

from The Rocky Mountain N e w s  and resold them t o  newspaper 

carriers, S t O r e 3 ,  and to the public through newspaper racks.  I n  

November 1979, Kirk terminated his relationship with Denver 

Publishing Company, but withheld payment for part of his 

September and a l l  of his October billings in order t o  achieve 

leverage in his final accounting with Denver Publishing Company. 

Because K i r k  and the company were unable to settle a final 

accounting, Denver Publishing Company sued Kirk for the  balance 

allegedly owed by him. Kirk counterclaimed for outrageous 

conduct and willful and wanton breach of contract.  In the f irst  

t r i a l ,  t h e  court granted Kirk's motion for a d irec ted  verd ic t  on 

Denver Publishing Company's claim for monies due on open account, 

directed a verdict agains t  Kirk on h i s  counterclaim for 

outrageous conduct, and entered a judgment of $910.26 for Kirk on 

the jury's vetdict returned in his favor on his claim for w i l l f u l  

and wanton breach of c o n t r a c t .  The court of appeals affirmed t h e  

tzial court's directed verdicts on Denver Publishing Company's 

open account claim and Kirk'r counterclaim for outrageous 

Conduct, and also affirmed the judgment of lisbility on Kirk's 

Counterclaim againnt Denver Publishing Company for willful and 

wanton brsach of contract, but remanded the caae fog a new trial 

''on the iasues of actual damages, damages for emotional distress, 

and exemplary damages'* on Kirk's contractual claim. 

Publishinu Co. v .  Kirk,  729  P.2d 1004, 1009 (Colo. App. 1 9 8 6 ) .  

De?nvef 
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Upon remand of the case for a new trial, Kirk uas realigned 

as t h e  plaintiff and was permitted to add a claim for m l i c i o u a  

prosecution. 

Kirk compensatory damages in the aggregate amount of $288,000 and 

exemplary damages in the  amount of $160,500 on Aitk's claim for 

malicious proaecution. The exemplary damages award, at the 

The case was retried in 1988,  and the jury awarded 

request of Kirk, was subeequently reduced to $118,980 so as not 

to exceed the amount of actual damages on Kirk's claim f o r  

malicious prosecution.z After the jury verdict, Kirk filed a 

poat-trial motion in which he requested the  district court to  

invalidate, as violative of several provisions of both the  United 

States and Colorado Constitutions, the  rtatutory requirement o f  

section 13-21-102(4)  that he pay one-third o f  any collected 

exemplary damages award to t h e  Btate general fund. 

cour t  denied the motion. 

The dirtrict 

Kirk  thereafter f i l e d  this appeal and invokes several 

federal and s t a t e  constitutional provisions in challenging the 

one-third payment requirement of section 13-21-102(4). Denver: 

Publishing Company takes no position on the  constitutionality of 

the rtatute. The Attorney General, however, has i n t e n s n e d  as 

amicurr and ha8 filed a brief in support of  the dirtrict couft'l 

The r ta tutory  acheme for exemplary damages provides that 
an exemplary damagem award must not exceed the amount of actual 
damages unless exceptional circumstances not present here jurt l fy  
an increaae. S5 13-21-102(1)(a) L 13-21-102(3), 6A C . R . S .  
(1987). Kirk and Denver Publishing Company et ipulated  that tha  
malicious prosecution claim, on which the exemplary damages awaxd 
tJa8 based, arose subsequent to the effective date of the 1986 
a t a t u t o r y  scheme. 
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declaration of constitutionality. 

address all of Kirk's claims, as w e  conclude that the mandatory 

one-third payment requirement of section 13 -21 -102 (4 )  violates 

the Taking Clause of the United States  and Colorado 

 constitution^.^ 

We find it unnecessary to 

Our conclusion derives from the nature of an 

exemplary damages award as a private property right, the 

confiscatory character of the "taking" mandated by t h e  statute, 

and t h e  manifest absence of a reasonable nexus between the 

statutory taking of one-third of the exemplary damages award and 

the cost of any governmental services t h a t  arguably might support 

a significantly smaller forced contribution. 

11. 

We begin our analysis by examining the nature of an award 

f o r  exemplary damages. 

A,  

T o r t  law generally provides foe  two type8 of monetary 

remedies for a civil wrong, Compensatory damages are intended to 

"make [the plaintiff] whole," Bullerdick v.  Prite hard, 90 Colo. 

Kirk raises t h e  following constitutional claims which we 
find It unnecessary t o  address: that rection 13 -21 -102 (4 )  
v io la te8  procedural and rubstantive due procees of law and equal 
protection of the l a w  guaranteed by the United State3 and 
Colorado Canstltutions, 0,s. Const. amend. XIV;  Colo. Const. 
art. 11, S 25; that t h e  statute was enacted in contravention of 
the General A889mbly'i!~ revanue-raislng authority conferred by 
article X of the Colorado Constitution; that the rtatute  impalrr 
the obligation of Kirk's contfngency-fee contract with his 
attorney in violation of the constitutional proscription against 
the impairment of contracts under the United Stater and Colorado 
Constitutions, 0,s. Conrt. art. I, 5 10; Colo. const.  art. 11, 
S 11; and that the statutory taking authorized by sectlon 
13-21-102(4) contravenes the separation-of-powers doctrine get 
forth in article I11 of the Colorado Constitution. 

5 
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272 ,  275,  8 P.2d 705,  706 (1932), while exemplary damages are 

intended to pUni8h the wrongdoer and deter similar conduct i n  t h e  

future ,  Seward Construction Co. .  I nc. v. Bradley , NO. 9OSC309, 

slip op. a t  5 (Colo. S e p t .  23, 1991), Leidholt v .  District e ourt ,  

6 1 9  P.2d 7 6 8 ,  7 7 0  (Colo. 1 9 8 0 ) ;  pfin ce v .  Butterq, 200 Colo. 501, 

503 ,  616 P.2d 127, 129 ( 1 9 0 0 ) .  This 1s not to say t h a t  these  two 

remedies are totally unrelated to and independent of each o ther .  

We implicitly recognized t h e  interrelationship between 

compensatory and exemplary damages i n  Palm er v. A . H .  Robins Co. ,  

I n C . ,  6 8 4  P.2d 187, 213-14 (Colo. 1 9 8 4 ) ,  where we observed that a 

claim for exemplary damage8 is n o t  "a separate and d i s t i n c t  cautse 

of action," but rather "is auxiliary to an undexlying claim for . 

actual damages" and thus can be entered only in conjunction with 

an underlying and succeasful claim for actual damages assessed 

against a wrongdoer for a legal wrong to the injured party. 

also,  a claim for exemplary damages contemplates "tortiour 

conduct , *' flortaaae Finanre, Inc . v.  P o d l e s k i  , 7 4 2  P.2d 900, 902 

(Cola. 1987), and in that- respect ,  requires, as does a claim for 

compensatory damagers, some measure of legal f a u l t .  S_ee 

So 

Elass c o . ,  In c .  v.  Jones, 6 4 0  P.2d 1123, 1126-77 (Colo. 1 9 8 2 ) .  

Thus, while Q compensatory damages award sen81 the reparative 

function of making the injured party whole, it a l so  p e r f o m  the  

"secondary function of discouraging "a repet i t ion  of [the 

defendant's] wrongful conduct" by eerving a8 a "warning t o  others 

who are i n c l i n e d  to commit similar wrongs." C. Morris, puni t ive  

6 



aes i n  To tt Cas es, 4 4  H a m ,  L. Rev. 1173, 1174 ( 1 9 3 1 ) . '  In 

a somewhat similar fashion, a claim for exemplary damages, while 

clearly designed to punish and deter, contemplates t h a t  t h e  trier 
of fact will fix t h e  award only after giving due consideration to 

the severity of the injury perpetrated an t h e  injured party by 

the wrongdoer. 

B. 

In 1986, as part of tort-reform legislation, t h e  General 

Assembly modified the preexisting statutory scheme f o r  exemplary 

damages. Chap. 106,  sec. 1, S 13- 21- 102,  1986  Colo. Sers. Laws 

6 7 5 - 7 6 .  Section 1 3 - 2 1 - 1 0 2 ( 1 ) ( a ) ,  which substantially follows the 

This interrelationship between the reparative and 
admonitory functions served by compensatory damages has been 
explained as follows: 

The large portion of our t o r t  law in which 
liability i s  dependent on fault can only be used 
to compensate plaintiffs when there are 
defendants deservixg of punimhment. As long aa 
the liability w i t h  fault rules are retained, t h e  
l a w  of torts will have an admonitory function 
even though t h e  doctrine of punitive damages is 
abandoned. So punishment i n  tort actions fr not 
anomalous (if anomalous only means unusual); and 
punitive damage practice is only one of many 
meann of varying the s i z e  o f  money judgments i n  
view of the admonitory function. The function 
itself is inherent in the liability with  f a u l t  
rules, and l a  not  dependent on the allowance of 
puni t ive  damages. Punitive damages are 
ordinarily merely a meana of increasing the 
severity of t h e  admonition of "compeniatory'* 
damages, and can o n l y  be criticized on t h a t  
basia. 

. 

C. Morria, punitive Damaqes in T o r t  Case$, 4 4  Ham. L. Rev. 1173, 
1177 (1931) (footnotes omitted). 
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initial Colorado exemplary damages s t a t u t e  enacted i n  1889,5 

1889 Colo. Sess. Laws 64-65, states as follows: 

I n  a l l  c i v i l  actions i n  which damages are assessed by a 
jury for a wrong done to the  person or to personal or 
real property, and the lnjury complained o f  i s  attended 
by Circumstances of fraud, malice, or willful and 
wanton conduct, the jury, in addition to  tha actual 
damages sustained by such party, may award hlm 
reasonable exemplary damages. 

The term "willful and wanton conduct" is defined as conduct 

"purposefully committed which the a c t o r  must have realized as  

dangerous, done heedlessly and recklessly, without regard to 

consequences, or of the r ights  and safety of others, particularly 

t h e  plaintiff.'' S 13-21-102(1)(b), 6 A  C . R . S .  ( 1 9 8 7 ) .  The 1986 

statute s t a t e s  that  the  amount of reasonable exemplary damages 

" a h a l l  not exceed an amount which is equal to the amount of the 

actual  darnages awarded to the injured party." 

6A C . R . S .  ( 1 9 8 7 ) .  In keeping with the somewhat interrelated 

functions served by both compensatory and exemplary damages, 

however, the statutory scheme permits a court to increase an 

award of exernplarly damages to a sun not to exceed three times the 

S 13-21-102(1)(a), 

' Although exemplary damages were recognized at the common 
l a w  as early as 1763 ,  gee auckle v.  Monev, 2 Wila. 206 (X.B. 
1 3 6 3 ) ,  and the practice of awarding exemplary damages waa well 
recognized when the United States Constitution was adopted, 

492 U . S .  297 ,  274 (1989), this court rejected the common law rule 
in Murnhv v. Hobbe, 7 Colo. 5 4 1 ,  9 P. 119 ( 1 8 8 4 ) .  In response t o  
jiobba, the General Asaembly in 1889  enacted a rtatute  permitting 
an award of reaaonable exemplary damages "for a wrong done to t h e  
person, or to peraonal or real property," when the jury, in 
addition to awarding actual damage#, f i n d s  that  " t h e  injury 
complained of shall have been attended by circumstances of fraud, 
malice of i n s u l t ,  or a wanton and reckleaa disregard of the  
injured party's rights and feelings." 1889 Colo. Sess. 
Laws 6 4- 6 5 .  

8rorminu-Fetri 8 Indus. of Vermont, Inc. v.  Kelea D f S D O S a l ,  In c TL, 

8 
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amount of actual damages if it is  shown that the defendant during 

the pendency of the action has continued the injurious behavior 

against t h e  plalntiff or ochers in a willful and wanton manner or 

has  willfully and wantonly further  aggravated the damages to the 

plaintiff when the defendant knew or should have known that such 

action would produce aggravation. S 1 3 - 2 1 - 1 0 2 ( 3 ) ( a )  L (b), 

6A C . R . S .  ( 1 9 8 7 ) .  6 

The focal point of this case is section 1 3 - 2 1 - 1 0 2 ( 4 ) ,  

6A C . R . S .  ( 1 9 8 7 ) ,  which states: 

One-third of all reasonable damages c o l l e c t e d  pursuant 
to t h i s  s e c t i o n  s h a l l  be paid i n t o  the state general 
fund. The remaining two-thirds of such damages 
collected shall be paid to t h e  injured party. Nothing 
in this subsec t ion  (4) s h a l l  be construed to give the 
general fund any interest in the claim for exemplary 
damages or in the litigation itself at any time p r i o r  
to payment becoming due. 

By its p l a i n  term%, aection 13-21-102(4)  contemplates t h e  entry,  

and the actual collection, of a final judgment on behalf of the 

injured party, for it is only after the injured party has 

invested the time, effort, and expense of obtaining and actually 

collecting the judgment that the rrtarutory grant of one-third 

interert to the state comes in to  play. 

Section 13-21 -102 (2 ) ,  6 A  C . R . S .  ( 1 9 8 7 ) ,  authorizes a 
Court to reduce of: disallow exemplary damages to the extent  that: 

( a )  

(b) 

( c )  

The deterrent effect of the damages has 

The conduct which reaulted in the award 

The purpose of such damages has otherwise 

been accomplished; or 

haa ceased; or 

been aerved. 
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C. 

Property interests emanate from s t a t e  law, and there 1s no 

ques t ion  tha t  under Colorado law a judgment for exemplary damages 

qualifies as a property i n t e r e s t .  

The term "property" includes a m u l t i p l i c i t y  of 
interests and is commonly used to denote everything 
that is the  subject of ownership, whether tangible or 
intangible, as  w e l l  a3 those r i g h t s  and interests which 
have value to the owner. See Black'j Law Dictionary 
1095 (5th ed. 1979). The concept of property, 
therefore, encompasses those enforceable contractual 
r ight s  t h a t  traditionally have been recognized as 
choses  in a c t i o n .  

Baker v .  Younq, 7 9 8  P.2d 8 8 9 ,  893 ( C b l o .  1 9 9 0 ) .  

Because the term "property" includes a "legal r igh t  to 

damage fox an injury," posane v .  Sen-, 112 Colo. 363, 370, 1 4 9 -  

P.2d 372, 3715 ( 1 9 4 4 ) ,  it necessarily follows that the term 

"property" a l s o  includes the judgment itself, which creates an 

independent legal r i g h t  to full satisfaction from the "goods and 

c h a t t e l s ,  lands, tenements, and real es ta te  of every person 

against whom any judgment i s  obtained." 

6 A  C.R.S. (1987). 

judgment with the county clerk and recorder create8 Q " l i e n  upon 

all the real property of auch judgment debtor, not exempt from 

execution in auch county, owned by him or which he may aftem!krd8 

acquire until aaid  l i e n  expires." -1 Id see aenerallv E van8 v.  

5 13-52-102(1), 

The filing of a certified transcript of the 

sitv of Chi caua, 689 F.2d 1286, 1296 (7th Clr, 1982) ( f i n a l  

judgment no longer subject to modification is vested propegty 

right); T r u  ax-Traer Coal Co. v .  ComDerwation Co mm'x, 17 S.E.2d 

3 3 0 ,  334 (W. Va.  1 9 4 1 )  (judgment is "property1' and as such is 

10 



Proper subject of Constitutional protection). Indeed, the 

statutory disavowal in section 13-21-102(4) of any state interest 

in a claim for  exemplary damages "at any time prior to payment 

becoming due" is an implicit legislative acknowledgement of the 

property interest created in the judgment creditor by v i r t u e  of 

t h e  judgment itself. 

111: 

We next consider t h e  concept of "taking" as it relatea to 

t h e  federal  and state constitutional proscriptions against the  

governmental taking of private property without j u s t  

compensation. The Fifth Amendment to t h e  United States  

Constitution s tates  in general tenns that private property shall 

not ''be taken for public use, without just compensation." T h i s  

provision is made applicable to t h e  states under t h e  Fourteenth 

Amendment to t h e  United Sta tes  Constitution. E I n l ,  penn Ce ntral, 

Tramp.  Co. v .  New Yor k C i t y ,  438  U.S. 104 ,  122 ( 1 9 7 8 ) .  

Article 11, section 15 of the Colorado Constitution more 

specifically states that ;[p]rivate property shall not be taken 

or damaged, for public or private  w e ,  without just cornpennation" 

and that "the querrtion whether the contemplated use be really 

public ahall be a judicial question, and determined as such 

without regard to any legislative assertion that the uae is 

public." 

A. 

The Taking Claure of both the federal and s t a t e  

constitutions is "designed to bar Government from forcing aome 

11 



people alone to bear public burdens which, i n  a l l  fairness and 

justice, should be borne by the public a3 a whole." nn m t r a k  pe 

Transu. C O . ,  4 3 8  U . S .  at 123; see a l so  Board o t  C ountv Corrun'rs of  

gamuac he ro UntY v .  flickinaer, 687 P.2d 9 7 5 ,  9 8 3  (Colo. 1 9 8 4 ) .  

Reso lv ing  t h e  q u e s t i o n  of "what constitutes a taking" is a 

problem of considerable difficulty, and courts have beqn unable  

"to develop any 'set formula' for determining when 'justice and 

fairness' require that economic injurles caused by pub l i c  actlon 

be compensated by the government, rather than remain 

disproportionately concentrated on a few persong.** Flic kf naeq, 

6 8 7  P,2d at 983 (quoting Penn Central Transp. Co., 438 U.S. 

at 124); see Pennsvlvanis C oaLCo.  v .  Mahorl, 260 U.S. 393, 415 

' ( 1 9 2 2 )  (when governmental regulation "goes too  far it will be 

recognized as a taking"). 

The determination of whether a "taking" has occurred by 

zeaaon of a governmental regulation interfering with or impairing 

the interest of a private property owner involves eraentially an 

**ad hoc, factual" analysis. Faiser Aetna V .  United States, 4 4 4  

U.S. 164, 175 ( 1 9 7 9 ) .  In regolving a "taking" fslue, the United 

States Supreme Court ha8 considered the t o t a l i t y  of circumstances 

underlying the taking, i n c l u d i n g  ruch factor8 aa the, character of 

the governmental action, i t s  economfc impact, and f t r  

interference w i t h  reasonable economic expectations of the 

property owner. See Ruckelshaus v. Mon santo Co., 4 6 7  U.S. 986, 

1005 ( 1 9 8 4 ) ;  PIX nevard Sh ouoina Center v. Robim, 447 U.S. 74,  83 

( 1 9 8 0 ) ;  Kaiser Aetna, 4 4 4  U . S .  a t  1 7 5 .  An additional factor, and 

- 
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one e n t l t l e d  to considerable weight, is whether the property 

right has ripened into a judgment. Where a pr iva te  property 

interest emanates directly from a final judgment, the long- 

standing rule, nnnounced by the Supreme Court in McCullouah v. 

Vitai n i a ,  172  U,S. 102, 123-24 (lass), and consistently followed 
by other courts ,  is that such a property interest cannot be 

diminished by legislative fiat: 

It is not within the power of a legislature t o  take 
away r i g h t s  which have been once vested by a judgment. 
Legislation may act on subsequent proceedings, may 
abate act ions  pending, but when those ac t ions  have 
passed into judgment the power of the legis ature to 
disturb the r i g h t s  created thereby ceases. [ ] 3 

' The facts i n  McCullouuh prompted the United States  
Supreme Court to preface its opinion with t h e  statement t h a t  
"[plerhaps no litigation has been more severely contested or ha3 
presented more i n t r i c a t e  and troublesome questions than that 
which has arisen under the coupon legiglation of Virginia." 172 
U.S. at 106. The basic facts i n  McCullouab were as fOllOW8, In 
1871 t h e  Virginia Assembly passed an act for t h e  refunding o f  the 
public debt. The a c t  authorized the issuance of  new coupon bonda 
for two-thirds of t h e  o l d  bonds, thereby leaving the other one- 
third as the baais of an equitable claim upon the state. 
statute provided t h a t  "[tlhe coupons s h a l l  be payable semi- 
annually, and be receivable at and after  maturity for all taxes, 
debts ,  dues and demands due the State, which shall be ao 
expressed on t h e i r  face," & at 103. Under the 1871 act ,  
therefore, a large amount of the atate's outstanding debt was 
refunded. The refunding acheme, however, proved t o  be unpopular, 
and after 1871 there wag repeated legislation tending to mitigate 
the effect8 of the  1871 statute. In 1872 the Virginia Asaembly 
paased a e ta tu te  rtating that It shall not be "lawful for the 
officers charged with the collection of taxea or other demands of 
the State, due now or t h a t  s h a l l  hereafter become due, to receive 
ln payment thereof anything else than gold or silver coin ,  United 
S t a t e s  Treasury notes, or notes of the national banks o f  the  
United States," f92 In a series of cases, the United States 
Supreme Court upheld a t a t e  statutes authorizing the payment of 
taxes in coupon bonds. 
(1880); Antoni v. Greenhow, 107 U.S. 7 6 9  (1882); Viruinia CouDon 
Cases, 114 U . S .  2 6 9  ( 1 8 8 5 ) ;  povall v .  Viruinia, 121 U.S. 102 
(1887); McGahey v .  Virsinia, 135 U.S. 662 (18gO). 

The 

E . Q . ,  Hartman v .  Greenhaw, 102 U.S .  672  
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I 

See senerally Hodses v .  Snvder, 2 6 1  U.S. 600,  603  ( 1 9 2 3 ) ;  gaylo 

v .  Administrator o f  Veterans' A f f  a i a ,  5 0 1  F.2d 811,  816  

I n  1882,  the Virginia Assembly again passed a statute which, 
in effect, provided that a taxpayer seeking t o  use C O U P Q ~ S  in 
payment of h i s  taxes should pay the taxes in money at the time of 
tendering the coupons and thereafter bring a suit t o  e s t a b l i s h  
the genuineness of the coupons and t h a t ,  if the suit be decided 
in the taxpayer's favor ,  the taxpayer would obtain from the 
treasurer a return of the money paid .  The Virginia Assembly also 
passed in that year an act declaring t h a t  t a x  collectors should 
receive in payment of taxes and o t h e r  dues "go ld ,  allverl United 
S t a t e s  Treasury notes, nacional bank currency and nothing e l se . "  
- Id. at 104. This statute also contained a provision permitting a 
lawsuit by one claiming that such exaction was illegal and a l s o  
provided that there shall be no other remedy and no writ of 
mandamus or prohibition or any other writ o f  process shall issue 
to hinder or delay the collection of revenue. 

the City of Norfolk to establish the genuineness of certain 
coupons that he had tendered in payment of taxes.  The action was 
commenced pursuant to the terms of the 1882 Statute, which 
authorized the filing of such an action aa the exclusive remedy 
for one challenging the requirement that taxes be paid in gold, 
silver, or United S t a t e s  currency. McCullough nought to 
establish the genuineness of certain coupon bonds f o r  the payment 
of his taxes. The Circuit Cour t  of the City of Norfolk rendered 
judgment in McCullough's favor, but in 1894, after the judgment 
was rendered, the Virginia Assembly repealed the 1882 statute 
authorizing the litigation commenced by McCullough. The Supreme 
Court of Appe8lS of Virginia reversed the judgment in 
McCullough's favor, dismissed his petition, and swarded costs to 
the state. It wus under this sequence of events that the United 
S t a t e s  Supreme Court held that the judgment rendered in the 
Clrcult Court of the City of Norfolk pursuant to the 1882 act was 
rightfully entered and that the  rights acquired by that judgment 
under the 1882 act could not  be disturbed by the subeequent 
r e p e a l  of the atatute in 1894. 

The rule adopted i n  HcCullwah applies to private property 
rights acquired under a judgment and does not apply to an action 
to enforce a public right. An a c t i o n  to enforce a public r i g h t ,  
"even after it has been established by the judgment of the court, 
may be annulled by rubsequent legislation and should not  be 
thereafter enforced; although, in so far as a private right has 
been incidentally established by such judgment, as for special 
damages to the plaintiff or for h i s  costs, it may not be thus 
taken away." Hodues Y .  Snvdef, 261 U.S. 600, 603-04 ( 1 9 2 3 ) ;  see 

1109, 1113 (N.J. Super. 1985); Ci tv  of Norfolk v I  Stephenson, 38 
SIE.2d 570,  575  ( V a .  1 9 4 6 ) .  

In 1892 McCullough filed an action in the Circuit Court of 

Atlantic City Casino Assoc. v .  C l W  of Atlantic City 525  A * 2 d  

1 4  
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( D-C- C i r .  1 9 7 4 ) ;  Bond Bras. v .  Loul3ville 6 Jeffets on County 

Metronolita n Sewer Dist., 211 S.W.2d 867 ,  8 7 3  (Ky. 1 9 4 8 ) ;  Stone 

tf. McKav Plwn.binff Co., 30 SO. 26 9 1 ,  9 2- 9 3  (Miss. 1 9 4 7 ) ;  Farrer 

v .  Karrer, 211 N.W.2d 116, 119 (Neb. 1973); Inman v .  Railroad 

cfomm'n, 478  S .W.2d  1 2 4 ,  128 (Tax. C i V -  App. 1 9 7 2 ) ;  City O f  

Norfolk v .  Steohen son, 38 S.E.2d 570, 575 (Va. 1 9 4 6 ) .  

B. 

Because a judgment for  exemplary damages ent i t les  the 

judgment creditor to a satisfaction out of the real and personal 

property of the judgment debtor, the taking o f  a money judgment 

from the judgment creditor is substantially equivalent to the 

taking of money itself, In Webb'a Fabulous Pharmacies, In c. v ,  

Beckwith, 4 4 9  U.S. 155 (1980), the Supreme C o u r t  considered the 

constitutionality of a state s t a t u t e  authorizing a county t o  take  

the interest accruing on an interpleader fund deposited into the 

registry of the county court under cireumrtances where another 

statute lmpoeed a fee for  the clerk's services in receiving the 

fund i n t o  the registry. The Court rejected t h e  notion t h a t  the 

statute  created a valid fee for aervicer and held that the 

county'a retention of the intereat fund violated the Taking 

Clause of the Fifth Amendment. Acknowledging that a state may 

deny a property owner the beneficial use of property or may 

restrict the owner's full exploitation of property 80 long as 

such action is justified as promoting the general welfare, the 

Court reasoned that  the s t a t e  had not merely adjusted the 

benefits and burdens of economic life to promote the  common good, 
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but had exac ted  "a forced contribution to general governmental 

revenues . . . not reasonably related to the  costs  of using the 

courts ," 4 4 9  U . S .  at 163, and then concluded: 

To put it  another way: a State,  by u s e  dixit, may not 
transform private property i n t o  publ ic  property without 
Compensation, even for the  limited duzat ion  of the 
d e p o s f t  in court. This  is t h e  very  kind of t h i n g  t h a t  
t h e  Taking Clause of t h e  Fifth Amendment was meant to 
prevent .  
arbitrary use of governmental power. 

That C lause  stands a3 a shield against the  

Hebb'g Fab ulous Pharmacies, 4 4 9  U.S. at 1 6 4 .  

In c o n t r a s t  to Webb's Fabulous Phamacies, t h e  C o u r t  in 

yni ted  States v .  Sp e r n  C o ~ D . ,  4 9 3  U.S. 52,  110 S. Ct. 3 8 7  

( 1 9 8 9 ) ,  found no unconstitutional taking of money under a federal 

s t a t u t e  t h a t  required the Federal Reserve Bank of N e w  York t o  

deduct 1-1/21 from t h e  first $5 million dollars of an arbitration 

award entered by the Iran-United State8 Claims Tribunal. The 

purpose of the s t a t u t o r y  deduction was t o  reimburse the United 

States  government for the expenses incurred i n  the administration 

of the arbitration program. Acknowledging tha t  t h e  amount of a 

user fee need not  "be precisely calibrated to  t h e  use that  a 

Party makes of government I~YXICBB," the C o u r t  concluded that  t h e  

s ta tu tory  deductions were not "so clearly excessive as to belie 

t h e i r  purported character as uaer fees," s tat ing:  

Thla i s  not a rituation where t h e  Government has 
appropriated all, or most, of the award to itself and 
labeled the booty as a u s e r  fee. . . . We need not 
s t a t e  what pezcentage of the sward would be too great a 
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take to qualify a8 a user fee, for  we are convinced 
that on t h e  facts of thls case, 1 - 1 / 2 3  does not qual i fy  
as a '*taking" by any standard of excessiveness. 

110 S. Ct. at 394-95  (citations and footnote omit,ted). 

The rule to be gleaned from Webb's Fabuloug Fhamacie J and 

is that, in order to withstand a constitutional challenge 

to a governmental appropriation of a significant part of a money 

judgment under the Taking Clause of the  United States 

Constitution, the  governmental appropriation must bear a 

reasonable relationship to the governmental services provided to 

c i v i l  litigants in making use of the judicial process for the 

purpose of resolving the civil claim resulting in  the judgment. . 

We adopt that  rule as the controlling norm f o r  resolving the 

taking issue i n  thls cam.  

IV. 

We turn to Kirk's claim that the requirement of section 

13-11-102(4) that he pay to the  state general fund one-third o f  

all exemplary damages collected - on his judgment constitutes d 

taking of private property without just compensation i n  violation 

of the  Taking Clause of the U n i t e d  States and Colorado 

Constitutions. 

regulatory mealurea are available to a legislative body, w e  

believe it will be helpful to briefly explain why the Forced 

contribution of section 13-21-102(4) f a i l s  to satisfy t h e  legal 

criteria for any of these measures. 

Although reveral types of revenue-raiaing and 

Section 13-21-102(4) does not qualify a1 a valid penalty Or 

f o r f e i t u r e .  The Colorado exemplary damages statute,  w 9  have 
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held, is not a penal s t a t u t e  i n  t h e  s e n s e  of creating a new and 

dfatfnct cause of action for a civil penalty, but fnstead "merely 

a u t h o r i z e s  increased damages ancillary to an independent claim 

-for actual damages." Palmer, 684 P.2d at 214. 

observed, while a judgment for exemplary damages is designed to 

puniah the wrongdoer and deter similar conduct by others, it is 

only available when a c i v i l  wrong has been committed under 

extremely aggravating circumstances and when the i n j u r e d  party 

has a successful claim for actual damages against t h e  wrongdoer. 

Hardins Glass C o . ,  I nc., 6 4 0  P.2d a t  112 .  In that  sense, an 

exemplary damages award is not  totally devoid of any and a l l  

reparative alementg. More importantly, the forced contribution 

of one-third of t h e  exemplary damages judgment is imPQaed not on 

t h e  defendant wrongdoer who caused the injurier but upon t h e  

plaintiff who suffered the wrong. I t  goes without saying that 

placing the burden of payment on the judgment creditor who 

suffered t h e  wrong bears no reasonable relationship to any 

arguable goal of punishing the  wrongdoer or deterring others from 

As w e  previously 

engaging in similar conduct. C f .  Bankers Llf e h Casu altv C 0. v, 

shaw, 486 U,S, 71 (1988) ( s t a t u t o r y  Impomition of 158 penalty 

an Bar t v  who unsuccessfullv a m e a l s  money ludwent upheld on 

baaia that means chosen were sufficiently related t o  state's 

intererrt in discouraging frivolous appeals  to sa t i s fy  Eva1  

Protection Clause) .  

Section 13-21-102(4) does not sa t i s fy  the criteria for an & 

valorem property tax.  Where, as here, a statute's obvious 
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purpose i s  to produce revenue f o r  the s t a t e  general fund, 

Sta tu te  must conform to the state constitutional requirement t h a t  

all taxes upon each of the various  classes of t e a l  and personal  

property be '*uniformi* and be levied under general laws 

pregctibing such regulations as shall secure just and equal 

valuations of all property, whether real or personal. 

Const .  art. X ,  5 3. In Walker v. Bedford, 93 Colo. 400,  26  P.2d 

1 0 5 1  (1933), this court invalidated u s t a t u t e  which imposed an 

additional registration fee upon motor vehicles based on their 

value. 

the 

Cola. 

In so holding, w e  emphasized that the purpose of the 

s t a t u t e  was to raise general revenues but waa applicable only t o  

motor vehicles and to no other kinds  of personal property. 

Walker, 93 Colo. at 405- 06,  2 6  P.2d at 1053 .  I n  similar fashion,  

sect ion 13-21-104(2 )  is designed to raise revenues f o r  the s t a t e  

general fund, but is limited only to personal property in t h e  

fcrm of a judgment f o r  exemplary damages and has no applicability 

at all to any other form of private property, real or personal. 

Section 13-21-102(4 )  does n o t  qualify aa I valid excise tax .  

In contrast to a direct tax on property, an exciae tax is not 

based on the aeiessed value of the property subject t o  the tax, 

but rather ftr imposed on a particular a c t ,  event, or occurrence. 

Bloom v. Citv of F ort c ollins, 784  P,2d 304 ,  307 ( C O ~ O .  1989);  

Walker, 93 Colo. at 403-07, 26  P,2d a t  1052 -53 .  "The object of 

an excise tax,  like that of an ad valorerq property tax ,  is t o  

provide revenue for the general expensea of government, but, 

unlike the ad valorem property tax,  the payment of t h e  exclae tax 
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made a condition precedent to the a c t ,  event, ar occurrence on 

which the t a x  is based." Bloom, 7 8 4  P.2d a t  307-08; 

Hills Farms, In c. v .  Cltv o f  Ch erm Hills Villaug, 6 7 0  P.2d 7 7 9 ,  

782 (COlO. 1983). Even if we assume that an excise tax  on a 

money judgment could sumive a constitutional challenge under 

article 11, section 6 ,  of the Colorado Constitution, which 

mandates t h a t  justice "be administered without sale," section 

1 3 - 2 2 - 1 0 2 ( 4 )  imposes the  burden of payment not on a l l  persona 

using t h e  c i v i l  justice system, nor f o r  that matter on a l l  

successful plaintiffs, but only on those p l a i n t i f f s  who obtain  a 

judgment f o r  exemplary damages and then  only when the award is  

collected. An excise  t a x  imposed only on such a limited class of 

persons exercising their right to use t h e  Courts, while ofher 

persons exercising t h e  same r i g h t  are no t  subject to t h e  tax,  

C.' lerq 

would be so underinclusive as not to withstand even the rational-. 

basis standard of review under equal protec t ion  analysis. 

uenerallv Ta. sslan v .  PeoDle, 731 P,2d 6 7 2  (Colo, 1987)  (chief 

judge's direct ive  prohibiting pro ae litigant8 from paying filing 

fees by personal check violative of equal protection of laws 

under Colorado Constitution). 

The,only conceivable justification for sect ion  1 3 - 2 1 - 1 0 2 ( 4 )  

is that it conat i tu ter  a user fee imposed on p l a i n t i f f s  who 

euccessfully utilize the civil j u s t i c e  system in obtaining a 

exernplacy damages award. 

special fee designed to defray the cost of a govexmental  service 

and i s  imposed on the usern of that aervice. See uenerallv 

A uaer fee i e  in the nature of a 
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G-, 6 7 6  P.2d 1170, 1174-75 (Colo. 1 9 8 4 ) .  A valid 

user fee need not be designed with mathematical precision t o  

defray t h e  cost  of the service for which the fee is imposed, but 

must beat some reasonable relationship to the overall c o a t  of 

that service. Bloom, 784 P.2d a t  308; Low-Miller Constr. P o . ,  

6 7 6  P.2d at 1 1 7 5- 7 6 .  

Section 1 3 - 2 1 - 1 0 4 ( 2 )  fails to qualify as a valid user fee.  

The payment required of the judgment creditor under section 

1 3 - 2 1 - 1 0 4 ( 2 )  is not allocated to the  c o s t  of funding the civil 

justice system, n o r  are t h e  funds earmarked for a Bpecific 

purpose remotely connected with the judicial process. In a 

manner similar to the s t a t u t o r y  taking of intere~t on an 

interpleader fund invalidated in Webb's Fabulous Pharmacies, 449 

U.S* 155, section 1 3 - 2 1 - 1 0 2 ( 4 )  exacts a forced contribution in 

order to provide general governmental revenues and does so In a 

manner and to a degree not reaaonably related to the cost of 

using the courts. 

creditors subject to the forced contribution created by section 

13-21-102(4) i a  the  w e  of the courts in rerrolving their c i v i l  

disputes. The General Assembly, however, has imposed filing fees 

and other fees on persona us ing the  civil justice system in order 

to defray a rignificant part of t h e  conts in funding that aspect 

of the judicial proceaa. Ses SS 13- 32-101 t o  -104, 6A C . R . S .  

- 
The c o n s i d e r a t i o n  received by judgment 

( 1 9 8 7  & 1990 Suppa); 13-71-144,  6A C o R a S o  ( 1 9 9 0  SUPP*)- 

Section 13-21-102(4) thus has the effect of forcing a select 
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group of citizens--persons who obtain a judgment for exemplaty 

damages and are successful in collecting on the judgment--to bear 

a disproportionate burden of funding the operations of state 

government, which,  "in all fairness and just ice ,  should be borne 

by the  public as a whole." Webb's Fabulous Pharmaci es. Inc., 4 4 9  

U.S. a t  163. 

The fact that a legislative body might choose to eliminate 

exemplary damages in civil cases without offending due process of 

law is  n o t  to say t h a t  any restriction whatever on an exemplary 

damages award will pass constitutional muster. See pacific 

U.S.  --I -I- , 111 S.Ct. Mutual L i f e  Insurance Co. v. Hgslfu, --- 
1032, 1 0 5 4  (1991) (Scalfa, J., concurring). In our vfew, forcing 

* a judgment creditor to pay to the a t a t e  general fund one-third of 

a judgment for  exemplary damages in order to fund services which 

have already been funded by other revenue-ralring meaaure8, and 

without conferring on the judgment creditor any benefit or 

service not furnished to other - civil litigants not required to 

make the same contribution, amounts to an unconstitutional taking 

of the judgment creditor's property in violation of the Taking 

Clause of the United States and the Colorado Constitution#. 

Ochs v.  Town of H ot SUlD hur Sprinas, 158 Colo. 4 5 6 ,  461-62 ,  407 

P.2d 677, 680 (1965) (enforcement of municipal "frontage tax'' on 

real property without any corresponding benefit to property 
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regults in "taking private property without Compensation, and 

without due process of law). g * 8  

V. 

In urging us to uphold the constitutionality of section 

1 3 - 2 1 - 1 0 2 ( 4 ) ,  the Attorney General argues that  no taking occurs 

at all because a judgment creditor does n o t  have a property 

interest in o n e- t h i r d  of the  judgment for exemplary damages. 

find this argument devoid of merit. 

We 

The legislature may well abate or diminish a pending civil 

action, but when that claim ripens into judgment " t h e  power of 

the legislature to disturb the r i g h t s  created thereby ceases." 

McCullouqh, 172 U.S. a t  123- 24 .  S e c t i o n  1 3 - 2 1 - 1 0 2 ( 4 )  passes the 

line of constitutional propriety by taking one-third of a 

collected c i v i l  judgment for exemplary damages notwithstanding 

the f a c t  that the state has affirmatively disavowed, pursuant to 

the statute itself, "any interest in the claim for exemplaq 

damages or in the l i t i g a t i o n  itself a t  any time prior to the  

payment becoming due," 

collected judgment is direct and absolute,  and its economic 

impact cannot be described as anything less than substantial. 

Such s t a t u t o r y  taking of one-third of the 

* The only caae we have found dealing with a s t a t u t o q  
proviaion erimilar t o  rection 13-21-102(4) is HcBrIde v .  General 

the c o u r t  held t h a t  rection 5 1 - 1 2 - 5 . l ( e ) ( 2 )  of the  Georgia Tort 
Reform A c t  o f  1987, which authorized the s t a t e ' s  taking of 
seventy-five percent of all punitive damages in products 
liability casea, was not rationally related to a legitimate s t a t e  
interest because the e t a t e  provided no gufd D ~ O  QUO for t h e  
taking. 7 3 7  F .  Supp. at 1575-77,  

Motors Corn.,  737 F. SUPP. 1563  (H.D. Ga. 1 9 9 0 ) .  In that case, 
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To be  s u r e ,  section 1 3 - 2 1 - 1 0 2 ( 4 )  purports to create a state 

i n t e r e s t  i n  one-third of the monies c o l l e c t e d  on the  judgment and 

in that respect arguably might be read to defeat any reasonable 

economic expectation on t h e  part  of t h e  judgment creditor to t h e  

total judgment. The s t a t u t o r y  repudiation of any state interest  

i n  the t o r t  litigation or in the judgment i t s e l f ,  however, 

a f f l r m a t L v e l y  b e l i e s  any notion that the judgment creditor's 

proper ty  interest in t h e  judgment is leas than total. Given t h e  

legislative disaffirmance of any stake in t h e  exemplary damages 

award prior to collection, it would barder on t h e  f a n c i f u l  were 

we to  characterize t h e  judgment creditor's expectation to a full 

satisfaction of t h e  judgment as unreasonable ,  e s p e c i a l l y  since 

t. 

upon en try  of t h e  judgment t h e r e  i s  no preexisting claim on t h e  

part of t h e  s t a t e  to any part of the judgment. The state's 

aaserted interest is not in t h e  judgment itself but i n  t h e  monies 

collected on t h e  judgment, and that  i n t e r e s t  arises only a t  a 

point in time after the judgment creditor's property interest i n  

t h e  judgment has vested by operation of law.  Moreover, t h e  

judgment ltaelf rerultr exclusively f r o m  the judgment creditor's 

t i m e ,  effort ,  and expense i n  the  litigation process without any 

assistance whatever from the s t a t e .  

We need not tutn thla cam, however, on a judgment 

creditor's zeasonable economic expectation of a property interest 

i n  the  to ta l  judgment. We are satisfied t h a t ,  even i f  t h e  

expectation issue i s  viewed as a close one ,  t h e  cumulative effect 

of all factors bearing on the  "taking" issue weighs heavi ly  on 
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