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often made. In Hutchinson v. State, 309 So.2d 184 (Fla. 1st DCA 

1975) the court reversed the conviction for second degree murder. 

Although three defendant were tried f o r  the murder of the victim, 

it was clear that as to two of them, the state was proceeding 

upon an aider and abettor theory. 

necessity of participation in the felonious design was requested 

and denied. The trial court gave other instructions. In 

reversing the conviction, the court stated that although the 

standard jury instructions need not be followed word for word, 

the gist of the instructions should contain a complete statement 

of the applicable law. 

An instruction on the 

In the instant case, by refusing to give the requested 

jury instructions, the trial court deprived the jury of the 

complete statement of the law applicable to homicides. The 

Appellant was entitled to have the j u r y  instructed on the law 

applicable to his theory of defense if there is any evidence 

introduced to support the instruction, however the trial judge 

may feel about the merits of such a defense from a factual 

standpoint. Williams v. State, 395 So.2d 1236 (Fla. 4th DCA 

1981). In the instant case the theory of the defense was that 

Appellant's actions were merely reactions to the fact that the 

victim had pulled a knife on him. 

that supported the requested instruction. 

instruction on the use of the photographs, this was particularly 

applicable in the instant case. 

admitted into evidence, many over defense objections. 

It was this legal provocation 

With regard to the 

Numerous colored slides were 

These 
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photographs were quite graphic and gruesome. 

jury instruction did caution the jury not to let sympathy play 

any part in its verdict, the instructions were silent with regard 

to the actual consideration of the photographs. 

peculiar facts of this case, the instruction was quite 

applicable. 

the j u r y  was not given a complete statement of the law applicable 

and thus the reliability of the jury verdict is brought into 

question. Appellant is entitled to a new trial. 

While the standard ' 
Under the 

Because the trial court denied these instructions, 
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POINT VII 

IN VIOLATION OF THE FIFTH, SIXTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION AND ARTICZE I, 
SECTIONS 9 AND 16 OF THE FLORIDA 
CONSTITUTION, APPELLANT WAS DENIED 
DUE PROCESS AND A FAIR TRIAL DUE TO THE 
REPEATED IMPROPER COMMENTS BY 
ASSISTANT STATE ATTORNEY JEFFERY L. ASHTON 
DURING THE PENALTY PHASE OF HIS TRIAL. 

Prior to commencement of the penalty phase of the 

trial, defense counsel made a motion in limine to prohibit any 

disclosure from the state that with regard to the prior attempted 

first degree murder conviction of Appellant that the victim 

subsequently died. (R 564-572) After hearing arguments, the 

trial court granted the motion in limine to the extent that 

before the state could present such evidence they would first 

have to proffer it to the court. 

Jeffery L. Ashton told the court that he intended to seek 

(R 572) The state attorney, a 
admission of this evidence through the testimony of the medical 

examiner, Dr. Ruiz, who performed the autopsy on the previous 

victim. 

Investigator John Chisari, the prosecutor questioned him about 

During the testimony of the first state witness, 

his contact with the victim of the previous felony. Chisari then 

stated that he knew that the victim, Milhauser, passed away later 

on down the line. Defense counsel made an objection and a motion 

for mistrial on the grounds that it violated the court's order on 

the motion in limine. Jeffery Ashton replied that this statement 

was not prejudicial in that it only stated that the victim passed 
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away and did not relate to the crime. 

on the matter. (R 597) Subsequently, Jeffery Ashton told the 

The court deferred ruling 

court that the state would not be calling Dr. Ruiz since the 

doctor was not under subpoena. (R 615-617) Defense counsel 

renewed its motion f o r  mistrial and argued that at the time the 

court made its ruling and Ashton told the court of his intention 

to proffer the testimony through Dr. Ruiz, he knew he had no 

intention of calling Dr. Ruiz. Therefore, the evidence that came 

in through Investigator Chisari was quite prejudicial. 

At the close of all the evidence, the trial court denied the 

(R 617) 

motion for  mistrial although it made a finding that Jeffery 

Ashton did violate the court's previous order. (R 845-846) 

During closing arguments, the following comments were made by 

Jeffery Ashton: b. 
BY MR. ASHTON: The other thing you need to 
look at is the similarity of the two. These 
aren't just two unrelated acts. These are 
two crimes which, in all respects, are 
identical. You have heard about where they 
happened. Within fifty yards of each other. 
You heard about how the victims were killed. 
Both had their heads bashed in with large 
rocks. (R 851) 

* * * 
BY MR. ASHTON: ... This is May, 1987. The 
area you hears described is a place where 
Robert Milhausen was killed. (R 853) 

* * * 
BY MR. ASHTON: ... That if Larry Kramer is 
lying, if the reason for the [previous] 
murder was something entirely different, 
which we do not know -- (R 864) 

On each of these occasions, defense counsel immediately objected 
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and renewed the motion for mistrial. The trial court in each 

case reserved ruling and in each case Jeffery Ashton's only reply 

was "I'm sorry.1t (R 851, 853, 864) Additionally, during the 

closing argument Jeffery Ashton held up a piece of paper and told 

the jury that it was document which showed that Appellant was on 

probation f o r  the attempted murder of Robert Milhauser at the 

time he committed the murder of Walter Traskos. Defense counsel 

objected on the grounds that this constituted a non-statutory 

aggrivator. The trial court overruled the objection. (R 855) 

At the conclusion of the proceedings, defense counsel renewed its 

motion for mistrial which the court denied. (R 886) Appellant 

contends that these deliberate and highly prejudicial comments by 

Jeffery Ashton served to completely taint the penalty proceedings 

and denied Appellant his right to a fair trial. 
). 

Assistant State Attorney Jeffery L. Ashton's closing 

remarks were highly inflammatory and thwarted the pursuit of 

justice.' 

1984), the Fourth District Court of Appeal addressed the problem 

of prosecutors making inflammatory remarks at closing argument. 

The Fourth District Court of Appeal stated: 

In Boatwrisht v. State, 452 So.2d 666 (Fla. 4th DCA 

It diverts the jury's attention from the 
task at hand and worse, prompts the jury to 
consider matters extraneous to the evidence. 
This type of argument is calculated to 
inflame the passions or prejudices of the 
jury and, thus, is prohibited by ABA 
Standards f o r  Criminal Justice, 3-5.8(c) 

' This appears to be not the first time that Mr. Ashton 
committed prosecutorial misconduct. See Bovette v. State, 585 
So.2d 1115 (Fla. 5th DCA 1991) 
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Under our law, the prosecutor has a duty 
to be fair, honorable and just. As put by 
Justice Sutherland, the prosecuting attorney 
Itmay prosecute with earnestness and vigor - 
indeed, he should do so. But, while he may 
strike hard blows, he is not at liberty to 
strike foul ones.Il Bercrer v. United States, 
295 U.S. 78, 55 Sect. 629, 79 L.E .  1314 
(1935). We discussed the prosecutorls role 
in Martin v. State, 411 So.2d 987, 990 (Fla. 
4th DCA 1982), and said that it is the duty 
of a prosecutor to seek justice, not merely 
to convict. We recognize that the tensions 
of the adversary process and the heat of 
trial can test an attorney to the limit. 
Nonetheless, it is imperative that 
prosecuting attorneys be ever mindful of 
their awesome power and concomitant 
responsibility. The tactics and trial 
strategy of the prosecutor must reflect a 
scrupulous adherence to the highest standards 
of professional conduct. 

-- See also Harris v. State, 414 So.2d 557 (Fla. 
3d DCA 1982) 

The prosecutor's argument in the case at 
bar constitutes a departure from acceptable 
practice. 

In the instant case, Mr. Ashtonls closing remarks went far beyond 

Ilacceptable practice. It 

Appellant relies upon the legal analysis set forth in 

Point V, supra with regard to this issue. However, Appellant 

further urges this Court to take the opportunity to severely 

chastise Jeffrey Ashton f o r  his actions in the instant case. The 

defense counsel in the instant case properly sought by way of a 

pretrial motion in limine to prevent certain highly inflammatory 

evidence from being presented to the jury. The trial court made 

a specific finding that such evidence could not be admitted 

unless and until Mr. Ashton presented the proffered testimony of 
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Dr. Ruiz. Despite 

testimony from his 

during his closing 

this clear ruling, Mr. Ashton elicited this 

witness and then commented three separate time 

argument. The three separate comments were 

highly inappropriate since no evidence concerning the death of 

the prior victim had ever been presented. 

following the defense objection, Mr. Ashton's only reply was to 

say llI1m sorry." His sentiments ring hollow. Mr. Ashton is not 

a young inexperienced prosecutor. Rather, he is a veteran of 

numerous death penalty cases.2 There simply is no excuse f o r  

his blatant violation of the court order. This Court should not 

let this go unpunished, especially which to do so would result in 

a serious miscarriage of justice. Appellant is entitled to a new 

penalty phase. 

On each occasion 

Ashton was the prosecutor in Cox v. State 555 So.2d 352 
(Fla. 1989) and DeAnselo v. State, Case No. 78,499 (currently 
pending). 
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POINT VIII 

THE STATUTORY AGGRAVATING FACTOR OF AN 
ESPECIALLY HEINOUS, ATROCIOUS OR CRUEL 
MURDER IS UNCONSTITUTIONALLY VAGUE UNDER 
THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTI- 
TUTION AND ARTICLE I, SECTIONS 9,16 AND 
17 OF THE FLORIDA CONSTITUTION. 

In Smallev v. State, 546 So.2d 720 (Fla.1989), this 

Court rejected a claim that Florida's especially heinous, 

atrocious or cruel statutory aggravating factor ("HAc" factor) is 

unconstitutionally vague under the Eighth and Fourteenth 

Amendments because application of that factor by the juries and 

trial courts is subsequently reviewed and limited on appeal: 

It was because of [the $tate v. Dixon] 
narrowing construction that the Supreme 
Court of the United states upheld the 
aggravating circumstance of heinous, 
atrocious or cruel against a specific 
Eighth Amendment vagueness challenge in 
Proffitt v. Florida, 428 U.S. 242 
(1976). Indeed, this Court has continued 
to limit the finding of heinous, 
atrocious or cruel to those conscience- 
less or pitiless crimes which are un- 
necessarily torturous to the victim. 
(citations omitted). That Proffitt 
continues to be good law today is 
evident from Mavnard v. Cartwriqht, 
wherein the majority distinquished 
Florida I s sentencing scheme-from those 
of Georgia and Oklahoma. Mavnard v. 
Cartwriaht. 108 S.Ct. at 1859. 

Smallev v. State, 546 So.2d 720, 722 (Fla.1989).3 

Even more recently, however, the United States Supreme 

while this Court rejected this challenge in numerous 
cases, the United States Supreme Court has granted certiorari in 
Sochor v. Florida, 380 So.2d 595 (Fla. 1991) cert crranted 50 Cr.L 
3088 (November 18, 1991) and will be addressing the issue. 
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Court decided Shell v. Mississiaai, 498 U.S. -, 111 S.Ct. -, 
112 L.Ed. 2d 1 (1990) and re-affirmed the holding in Maynard v. 

Cartwrisht, 486 U.S. 356, 108 S.Ct 1853, 100 L.Ed.2d 372 (1988). 

The concurring opinion explained why the limiting constructions 

being utilized by the various states are not up to constitutional 

standards: 

The basis  for this conclusion [that 
the limiting construction was deficient] 
is not difficult to discern. Obviously, 
a limiting instruction can be used to 
give content to a statutory factor that 
I t i s  itself too vague to provide any 
guidance to the sentencer" only if the 
limiting instruction itself llprovide[s] 
some guidance to the sentencer." Walton 
v, Arizona, 497 U.S. 
511, 110 S.Ct. 3047 (1990). The trial 
court s definitions of tlheinousww and 
ttatrociousll in this case (and in 
Maynard) clearly fail this test; like 
llheinoustt and atrociousll themselves, the 
phrases Ilextrernely wicked or shockingly 
evilww and Iloutrageously wicked and vile" 
could be used by III[a] person of 
ordinary sensibility [to] fairly 
characterize almost every murder.*I1 
Mavnard v. Cartwrisht, supra, at 363, 
100 L.Ed.2d 372, 1108 S.Ct. 1853 
(quoting Godfrey v. Georsia, 446 U.S. 
420, 428-429, 64 L.Ed.2d 398, 100 S.Ct. 
1759 (1980)(plurality opinion))(emphasis 
added). 

111 L.Ed.2d - I  

Shell v. Mississimi, 112 L.Ed.2d at 5. Significantly, the terms 

of the ltlimiting constructionw1 condemned by the United states 

Supreme Court in Shell as being too vague are the precise ones 

used by this Court to review the HAC statutory aggravating 

factor. 

It is respectfully submitted that the limiting 

construction used by this Court as to this statutory aggravating 
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factor is too indefinite to comport with constitutional 

requirements. The definitions of the terms of the HAC 

aggravating factor do not provide any guidance to the jury when 

the factor is first weighed in issuing a sentencing 

recommendation, by the sentencer when the factor is next weighed 

in conjunction with the recommendation when the sentence is 

imposed, and finally by this Court when the factor is reviewed 

and the limiting construction is applied. The inconsistent 

approval of that factor by this Court under the same or 

substantially similar factual scenarios shows that the factor 

remains prone to arbitrary and capricious application. 

For instance, recently in Hitchcock v. State, 578 So.2d 

685 (Fla. 1990), this Court stated that application of the HAC 

statutory aggravating factor "pertains more to the victimls 

perception of the circumstances than to the perpetrator's." 

Hitchcock, at 692. Compare this statement to the analysis 

contained in Mills v. State, 476 So.2d 172, 178 (Fla. 1985): 

In making an analysis of whether the 
homicide was especially heinous, 
atrocious and cruel, we must of 
necessity look to the act itself that 
brought about the death. It is part of 
the analysis mandated by section 
921.141(1), Florida Statutes which 
provides f o r  a separate proceeding on 
the issue of the penalty to be enforced 
and Ilevidence may be presented as to 
any matter that the court deems relevant 
to the nature of the crime and the 
character of the defendant." In this 
case the death instrumentality was a 
,410 shotgun fired at close range. 
Whether death is immediate or whether 
the victim lingers and suffers is pure 
fortuity. The intent and method employed 
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bv the wronsdoers is what needs to be 
examined. The same factual situation 
was presented in Teffeteller v. State, 
439 So.2d 840 where this Court set aside 
the trial courtls finding that the 
murder was heinous, atrocious and cruel. 

Mills, 476 So.2d at 178 (emphasis added). 

IIIt is of vital importance to the defendant and the 

community that any decision to impose the death sentence be, and 

appear to be, based on reason rather than caprice or emotion.** 

Gardner v. Florida, 430 U.S. 349, 358, 97 S.Ct. 1197, 51 L.Ed.2d 

393, 402 (1977). What is important . . . is an individuali&eU 
determination on the basis of the character of the individual and 

the circumstances of the crime.Il Zant v. SteDhens, 462 U.S. 8 6 2 ,  

879, 103  S.Ct. 2733, 77 L.Ed.2d 235, 251 (1983). It is an 

arbitrary distinction to say that one murder is especially 

heinous because, for a matter of minutes while being driven 

approximately two to three miles, a victim perceived that death 

may be imminent, yet say that another murder was not heinous 

because, for hours after the fatal wound was inflicted, a victim 

suffered and waited impending death. 

Because the HAC statutory aggravating factor is itself 

vague, and because the limiting construction used by this Court 

both facially and as applied is too vague and indefinite to 

comport with the Eighth and Fourteenth Amendments as set forth in 

Maynard v. Cartwrisht, supra, Godfrev v. Georqia, 446 U.S. 420, 

100 S.Ct 1759, 64 L.Ed.2d 398 (1980), and Shell v. Mississippi, 

sux)ra, the instant death sentence imposed in reliance on the HAC 
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statutory factor must be vacated and the matter remanded for a 

new penalty phase before a new jury. 
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IN VIOLATION OF THE FIFTH, SIXTH, 
EIGHTH AND FOURTEENTH AMENDMENTS TO 
THE UNITED STATES CONSTITUTION AND 
ARTICLE I, SECTIONS 9, 17 AND 22 OF 
THE FLORIDA CONSTITUTION, THE TRIAL 
COURT ERRED IN DENYING APPELLANT'S 
SPECIAL REQUESTED JURY INSTRUCTION IN 
THE PENALTY PHASE. 

Appellant filed written requests for numerous special 

j u r y  instructions at the penalty phase. (R 1210-1242) After 

reviewing all the requested instructions, the trial court denied 

all of them except one. (R 753-755) Appellant contends on 

appeal that the trial court committed reversible error in denying 

proposed instructions 1-12 (R 1210-1225), number 14 (R 1228), 

number 16-18 (R 1230-1232), and numbers 21-22 (R 1235-1236). 

Due process of law applies "with no less force at the 

penalty phase of the trial in a capital casevv than at the guilt 

determining phase of any criminal trial. Presnell v. Georgia, 

439 U.S. 14, 16-17 (1978). The need for adequate jury 

instructions to guide the recommendation in capital cases was 

expressly noticed in Gress v. Georclia, 428 U.S. 153, 192-3 

(1976) : 

The idea that a jury should be given guidance 
in its decision making is also hardly a novel 
proposition. Juries are invariably given 
careful instructions on the law and how to 
apply it before they are authorized to decide 
the merits of a lawsuit. It would be 
virtually unthinkable to follow any other 
course in a legal system that has 
traditionally operated by following prior 
precedents and fixed rules of law .... When 
erroneous instructions are given, retrial is 
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often required. It is quite simply a 
hallmark of our legal system that juries by 
carefully and adequately guided in their 
deliberations. 

The instructions given in this case were far from 

adequate to avoid the constitutional infirmities that inhered in 

death sentences imposed under the pre-Furman statutes. Furman v. 

Georsia, 408 U.S. 238 (1972). Appellant's death sentence rests 

in part on the inadequately instructed jury's recommendation. 

All of the rejected instructions recited in the 

preamble to this point were correct statements of the law and 

were applicable to Appellant's case. The standard instructions 

did not clearly tell the j u r y  that the state bore the burden to 

show that the aggravating factors outweighed the mitigating 

factors. [Proposed instruction #2J The death penalty is 

reserved for only the most aggravated and unmitigated of cases. 

[Instruction # 4A] The j u r y  never learned that the legislature 

has established eleven statutory aggravating factors, only two of 

which were even arguably applicable to Appellant. 

#6] The jury never found out that they could not lldoublell a 

single aspect of the offense to support more than one aggravating 

circumstance. [Instructions #9  and 9A] The rest of the 

requested instructions clarified vague and confusing standard 

jury instructions. 

analysis and weighing process. 

@ 

[Instruction 

They also would have helped the jury in their 

Contrary to the trial court's assertion, the standard 

jury instructions did not cover most of the specially requested 

instructions. Florida Rules of Criminal Procedure 3.390 provides 
C A  



that the presiding judge shall charge the jury upon the law of 

the case. Unfortunately, Appellant's jury was not adequately 

instructed. Hence, his death sentence is constitutionally 

infirm. 
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POINT X 

IN VIOLATION OF THE FIFTH, EIGHTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION AND ARTICLE I, SECTION 17 OF 
THE FLORIDA CONSTITUTION, THE TRIAL COURT 
ERRED IN IMPOSING THE DEATH SENTENCE IN PART 
UPON A FINDING THAT THE MURDER WAS ESPECIALLY 
HEINOUS, ATROCIOUS AND CRUEL. 

In State v. Dixon, 283 So.2d 1, 9 (Fla. 1973) this 

Court held: 

... that heinous means extremely wicked or 
shockingly evil; that atrocious means 
outrageously wicked and vile; and, that cruel 
means designed to inflict a high degree of 
pain with utter indifference to, or even 
enjoyment of, the suffering of others. What 
is intended to be included are those capital 
crimes where the actual commission of the 
capital felony was accompanied by such 
additional acts as to set the crime apart 
from the norm of capital felonies -- the 
conscienceless or pitiless crime which is 
unnecessarily tortuous to the  victim. 

Recognizing that all murders are heinous, in Tedder v. State, 322 

So.2d 908, 910 (Fla. 1975), this Court further refined its 

interpretation of the legislatures intent that this aggravating 

circumstance only applies to crimes especially heinous atrocious 

and cruel. In Lewis v. State, 398 So.2d 432 (Fla. 1981) this 

Court stated the principle that "a murder by shooting, when it is 

ordinary in the sense that it is not set apart from the norm of 

premeditated murders, is a matter of law not heinous, atrocious 

and cruel." 

In Krampff v. State, 371 So.2d 1007 (Fla. 1979) this 

Court reversed a finding of heinous, atrocious and cruel where 

the defendant had brooded for three years over h i s  divorce from 
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his wife. 

the last of which was a point blank shot to her head. 

He then procured a gun and shot his wife three times, 

In several 

other cases this Court has revered a finding of heinous, 

atrocious and cruel in situations involving worse scenarios than 

the instant case. See e.a. Menend ez v. State, 368 So.2d 1278 

(Fla. 1978)[defendant shot victim twice as he stood with his arms 

raised in a submissive position]; Lewis v. State, 377 So.2d 640 

(Fla. 1979)[defendant shot the victim in the chest and then shot 

him several more times as he tried to escape]; Simmons v. State, 

419 So.2d 316 (Fla. 1982)[defendant attacked the victim in her 

home and killed her by two hatchet blows to her head]: 

Teffeteller v. State, 439 So.2d 840 (Fla. 1983)[victim suffered 

shotgun blast to the abdomen, lived f o r  several hours in 

undoubted pain and knew he was facing death]; Rembert v. State, 

445 So.2d 337 (Fla. 1984)[victim beaten with a club one to seven 

times and lived for several hours; Herzos v. State, 439 So.2d 

1372 (Fla. 1983)rfemale victim induced by defendant to take 

e 

drugs, after which she was gagged, placed on a bed and smothered 

with a pillow and ultimately dragged into the living room where 

she was successfully strangled to death with a telephone cord]. 

An example of the valid finding of this aggravating 

circumstance can be found in Gardner v. State, 313 So.2d 675 

(F.a. 1975) where the female victim suffered at least one hundred 

bruises on her body, numerous cuts and lacerations, and severe 

injury to her genitals and internal organs due to a sexual 

battery performed with a broom stick, bat or bottle. See also 
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Lucas v. State, 376 So.2d 1149 (Fla. 1979) where the defendant 

shot the victim, pursued her into the house, struggled with her, 

hit her, dragged her from the house and finally shot her to death 

as she begged fo r  her life. This aggravating circumstance should 

be reserved for murders such as the ones in Gar dner and Lucas 

which were Ilaccompanied by such additional acts as to set the 

crime apart from the norm.tt Herzoq, sugrq at 380. It ill serves 

the continued viability of the death penalty in Florida if the 

aggravating circumstance can be upheld under the facts of the 

instant case; the facts simply do not comport with a finding of 

an especially heinous, atrocious and cruel murder. In the 

instant case, the victim was killed as a result of several blows 

to his head with a heavy rock. There is nothing in the record to 

indicate that this beating occurred over a lengthy period of 

time. Rather, the evidence supports the theory that this was a 

frenzied attack which culminated in a major blow which caused 

death nearly immediately. Additionally, this Court has ruled 

that there is a causal relationship between the mitigating and 

aggravating. circumstances. See Huckaby v. State, 343 So.2d 29 

(Fla. 1977); Miller v. State, 373 So.2d 882 (Fla. 1979). 

Therefore where heinous nature of an offense results from a 

defendant's mental disturbance the application of HAC is 

lessened. This is the situation in the instant case. The 

uncontroverted evidence is that Appellant suffered from episodic 

dyscontrol syndrome, a mental illness. The trial court found the 

presence of both mental mitigating factors. The uncontroverted 

0 
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evidence clearly shows that Appellant had no control over his 

actions. 

the HAC factor. 

factor by both the trial court and the jury, Appellant's sentence 

must be vacated and the cause remanded for a new sentencing 

proceeding. 

These factors certainly combine to lessen the impact of 

Because of the obvious emphasis placed on this 
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POINT XI 

IN VIOLATION OF THE EIGHTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITU- 
TION AND ARTICLE 1, SECTION 17 OF THE 
FLORIDA CONSTITUTION, THE TRIAL COURT ERRED 
IN REJECTING UNREFUTED MITIGATING CIRCUM- 
STANCES. 

Mitigating evidence must at least be weighed in the 

balance if the record discloses it to be both believable and 

uncontroverted, particularly where it is derived from unrefuted 

factual evidence. Hardwick v. State, 521 So.2d 1071, 1076 (Fla. 

(1988). In Rocsers v. State, 511 So.2d 526, 534 (Fla. 1987), this 

Court enunciated a three-part test: 

[Tlhe trial courtls first task ... is to 
consider whether the facts alleged in 
mitigation are supported by the evidence. 
After the factual finding has been made, the 
court then must determine whether the 
established facts are of a kind capable of 
mitigating the defendant's punishment, i . e . ,  
factors that, in fairness or in the totality 
of the defendant's life or character may be 
considered as extenuating or reducing the 
degree of moral culpability for the crime 
committed. If such factors exist in the 
record at the time of sentencing, the 
sentencer must determine whether they are of 
sufficient weight to counterbalance the 
aggravating factors. 

- Id. (emphasis added). Accord CamDbell v. State, 571 So.2d 415, 

419-20 (Fla. 1990); Cheshire v. State, 568 So.2d 908, 912 (Fla. 

1990); Hardwick, 521 So.2d at 1076. 

In CamDbell v. State, 571 So.2d 415 (Fla. 1990), this 

Court quoted prior federal and Florida decisions to remind trial 

courts that the sentencer may not refuse to consider, as a matter 
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of law, any relevant mitigating evidence. See, also, Eddincrs v. 

Oklahoma, 455 U.S. 104, 114-15 (1982) and Rosers v. State, 511 

So.2d 526 (Fla. 1987). Where evidence exists to reasonably 

support a mitigating factor (either statutory or nonstatutory), 

the trial judge must find that mitigating factor. Although the 

relative weight given each factor is for the sentencer to decide, 

once a factor is reasonably established, it cannot be dismissed 

as having no weight. Campbell, 571 So.2d at 419-20. 

In Nibert v. State, 574 So.2d 1063 (Fla. 1990), this 

Court held that, when a reasonable quantum of competent, 

uncontroverted evidence of mitigating circumstance is presented, 

the trial court must find that the mitigating circumstance has 

been approved. Nibert, 574 So.2d 1066. A trial court may reject 

a mitigating circumstance as not proved, only where the record 

contains '!competent substantial evidence to support the trial 

court's rejection of these mitigating circumstances.I! Kisht v. 

State, 512 So.2d 922, 933 (Fla. 1987); Cook v. State, 5 4 2  So.2d 

964, 971 (Fla. 1989)[trial court's discretion will not be 

disturbed if the record contains Itpositive evidence'' to refute 

evidence of the mitigating circumstance]; see also Pardo v. 

State, 563 So.2d 77, 80 (Fla. 1990) [this Court is not bound to 

accept a trial court's findings concerning mitigation if the 

findings are based on a misconstruction of undisputed facts or a 

misapprehension of law]. 

In dealing with the uncontroverted, unrefuted evidence 

of Larry Kramerls mental problems, the trial court wrote: 
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13. Episodic Dvscontrol Syndrome 

The court has thoroughly reviewed the 
testimony of D r .  Jonathan Lipman. Dr. Lipman 
is of the opinion Larry Dean Kramer is 
suffering from episodic dyscontrol syndrome. 
Dr. Lipman is of the opinion that alcohol in 
combination with the Defendant's personality 
leads to a violent compulsive behavior to 
wit: the battery and ultimate death of Robert 
Andrew Milhausen and the battery and ultimate 
death of Walter Edward Traskos. There was no 
testimony in the record whatsoever of any 
violent behavior other than these two events 
in the live of Larry Dean Kramer. According 
to the defense's own testimony, Larry Dean 
Kramer began consuming alcohol at the age of 
12 or 13 years and consumed alcohol up to and 
including the time of the murder of Walter 
Edward Traskos. The data relied upon by Dr. 
Lipman is scant, to say the least. By data, 
this Court is alluding to the test results 
performed on Larry Dean Kramer and the 
history that came from Larry Dean Kramer. 
Although the Court acknowledges that the 
disorder entitled episodic dyscontrol 
syndrome exists, the serious issue is 
presented as to whether or not Larry Dean 
Kramer was suffering from the same at the 
time he murdered Walter Edward Traskos. It 
appears the very predicate of Dr. Lipman's 
diagnosis rests upon the history presented to 
him by Larry Dean Kramer. The results of the 
clinical analysis questionnaire were most 
equivocal. Certainly the family of Larry 
Dean Kramer did not provide Dr. Lipman with 
any history of episodes of violence. 

Based upon the totality of the evidence 
presented to this mitigating factor, the 
Court rejects the  opinion of Dr. Lipman that 
Larry Dean Kramer suffered from episodic 
dyscontrol syndrome at the time of the murder 
of Walter Edward Traskos. (R 1281-1282) 

Appellant initially notes that the trial court's finding is in 

error in at least one material aspect. In addition to the two 

violent crimes, Appellant's sister testified that Appellant got 

violent when he drank. (R 733) This evidence was made known to 
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Dr. Lipman. The two instances of Appellant harming himself once 

by stabbing and once by shooting can also be considered violent 

outbursts. Most importantly, the trial court pointed to nothing 

in the record to refute Dr. Lipman's testimony. As this Court 

has clearly noted a trial court may reject a mitigating 

circumstance as unproven, provided the record contains Ilcompetent 

substantial evidence to support the trial courtls rejection of 

these mitigating circumstances." Kisht v. State, 512 So.2d 922, 

933 (Fla. 1977). Not only should the trial cour t  have accepted 

and recognized the mitigating circumstance that Appellant 

suffered from a mental illness, but it also should have 

considered this mental illness in its consideration of the 

aggravating circumstance of heinous, atrocious and cruel. 

Failing to do this, the trial court's findings are most 

unreliable. The error cannot be rendered harmless given the fact 

that the trial court found only two aggravating circumstances and 

much evidence was presented in mitigation and the trial court in 

fact found much evidence in mitigation including the two mental 

mitigating factors. This Court should remand the cause with 

instructions to impose a l i f e  sentence. 

0 
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POINT XI1 

IN VIOLATION OF THE EIGHTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION AND ARTICLE I, 
SECTION 17 OF THE FLORIDA CONSTITUTION. 
THE IMPOSITION OF THE DEATH PENALTY 
IS PROPORTIONALLY UNWARRANTED IN THIS 
CASE. 

Under the totality of the circumstances in this case, 

imposition of the death penalty is proportionally unwarranted. 

There exists one valid aggravating circumstance, the fact that 

Appellant has a prior conviction f o r  a violent felony. Even if 

this Court approves the application of the heinous, atrocious and 

cruel aggravating circumstance, there only exists two valid 

aggravating circumstances. 

circumstances, the proof of which is uncontroverted. This Court 

has noted that the death penalty, unique in its finality and 

total rejection of the possibility of rehabilitation, was 

There also exists valid mitigating 

@ 

intended by the legislature to be applied I1to only the most 

aggravated and unmitigated of most serious crimes.1f State v. 

Dixon, 283 So.2d 1,7 (Fla. 1973); polsworth v. State, 522 So.2d 

348 (Fla. 1988). A comparison of the instant case to other cases 

decided by this Court leads to the conclusion that the death 

penalty is not proportionally warranted in this case. 

State, 561 So.2d 560 (Fla. 1990) (death sentence was 

disproportionate despite finding two aggravating circumstances: 

Blakely v. 

heinous, atrocious and cruel and cold, calculated and 

premeditated); Livinsston v. State, 565 So.2d 1288 (Fla. 1988) 
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(death penalty disproportionate despite finding two aggravating 

circumstances: previous conviction of a violent felony and 

commission of the murder during an armed robbery); Farinas v. 

State, 569 So.2d 425 (Fla. 1990) (death sentence not 

proportionate where defendant convicted of first degree murder of 

girlfriend even though trial court properly found two aggravating 

circumstances: capital felony was committed while defendant was 

engaged in the commission of a kidnapping and capital felony was 

especially heinous, atrocious and cruel); FitzDatrick v. State, 

527 So.2d 809 (Fla. 1988) (death penalty not proportionate 

despite finding of five aggravating circumstances and three 

mitigating circumstances; Wilson v. State, 493 So.2d 1019 (Fla. 

1986) (death sentence not proportionately warranted despite trial 

court's proper finding of two aggravating circumstances and no 

mitigating circumstances); and Rembert v. State, 445 So.2d 337 

(Fla. 1984) (death penalty was disproportional punishment for 

murder committed in course of a robbery where court found no 

mitigating circumstances). 

The death sentence must be vacated in the instant case 

and the cause remanded with instructions to impose a life 

sentence. 

65 



CONCLUSION 

Based on the foregoing cases, argument and authorities, 

Appellant respectfully requests this Honorable Court to grant the 

following relief: As to Point I11 reverse and remand with 

instructions to adjudicate Appellant guilty of second degree 

murder and to sentence thereon; as to Points I, 11, IV, V, and VI 

reverse and remand for a new trial; as to Points VII and IX 

reverse and remand f o r  a new penalty phase; and as to Points 

VIII, X, XI and XI1 reverse and remand f o r  imposition of a life 

sentence. 

Respectfully submitted, 
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