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STATEMENT OF THE CASE 

On February 1 3 ,  1991, a Hillsborough County grand jury 

returned an indictment charging Appellant, Patrick C. Hannon, with 

two counts of premeditated murder. (Rl672-1674) A superseding 

indictmeiit was filed on March 27, 1991, charging Appellant and 

Ronald I. Richardson with the premeditated murder of Brandon Snider 

(Count One) and Robert Carter (Count T w o ) ,  both offenses allegedly 

having occurred on January 10, 1391. (R1683-1685) 

By executive order, the governor assigned the State Attorney 

for the S i x t h  Judicial Circait to prosecute this cause in place of 

t h e  State Attorney for the Thirteenth Judicial Circuit, apparently 

because one of the witnesses f a r  the prosecution, Rhonda Abel, was 

employed by the Office of the State Attorney for the Thirteenth 

@ Judicial Circuit. (R104€,1678--1680,1686-1687,18~1-183~) 

Appellant w a s  tried before a jury on July 15, 1391-July 2 4 ,  

1'391, with the Honorable M. William Graybill presiding. (Rl-1634, 

1657-1558) On July 2 3 ,  1931, Appellant's jury found him guilty of 

the two counts of first-degree murder. (R1577,1781-1782) 

A t  the penalty phase held on July 2 4 ,  1991, the jury received 

additional evidence from the defense, and recornmended to the court 

that it sentence Appellant to death for both murders. (R1587-1634, 

For unknown reasons, only the jury's written advisory 
verdict as t o  Count Twzl appears In the record (Rl792); the written a advisory verdict as to Courrt Cne is absent. 

1 



Appellant filed a motion f o r  new trial on July 3 1 ,  1991 

(R1803-1804), which t h e  court denied on August 5, 1991. (R1633, 

l503) 

On August 5, 1391, the court sentenced Appellant to die in the 

electric: chair for the murders of Brandon Snider and Rober t  Carter. 

(R1642,1505-1810,1811-~~1€~ With regard to t h e  murder of Brandon 

Snider, the court found three aggravating circumstances: (1) previ- 

ous conviction of another capital felony ( t h e  contemporaneous 

murder of the other victim), (2) the capital felony was committed 

while the defendant was engaged in the commission a €  the crime of 

burglary, and (3) the capital felony was especially wicked, evil, 

a t r o c i o u s  o r  cruel. (R1806) The court found these same three 

aggravators applicable to the murder of Robert Carter, and addi- 

tionally fcund that Carter was murdered f G r  the purpose of avoiding 

or preventing a lawful arrest. (Rl807-1808) The court found two 

mitigating circumstances applicable to each murder: (1) testimony 

of Appellant's mother, father and friend t o  the effect that Appel- 

lant had neve r  been a violent person, had never tried to harm any-- 

0 

one, and had never hurt anybody in h i s  whole life, and ( 2 )  that CG- 

defendant Ronald I. Richardson, having agreed with the State t o  

t e s t i f y  and then plead guilty to accessory after the fact, w a s  "no 

longer facing murder charges as an initial accomplice when he also 

entered the dwelling of both victims with the intent to commit an 

offense against" the victims. (Rl507,1803) The court sFecifica1l-y 

rejected Appellant's "residual OK lingering doubt argument" as a 

mitigating circumstance (R1807,1809) a 
2 



Appellant timely filed h i s  notice of appeal to this Court on 

August 5, 1331 (R1520), and the public defender's office was ap- 

pointed to represent Appellant in his appeal. (R1819,:827) 

3 



STATEMENT OF THE FACTS 

State's Case 

Brandon Snider and Robbie Carter moved i n t o  apartment 3301 in 

the Canbridge Woods Apartments in Tarnpa on gctober 8, 1330. ( R 3 7 3 -  

374,377,338,1838-1839) 

ArGund Christmas of 1990, Snider went to Indiana to visit 

relatives. (R339,566) 

Toni Acker, who had lived with Brandon Snider for four and a 

half years, lived in Anderson, Indiana. (R741,744-745) Acker spent 

the night of January 8 ,  1991 at the house of a friend, and returned 

home the next afternoon. (R742-743) When she entered the house and 

went u p s t a i r s ,  she saw that a l l  her drawers had been Fulled out, 

and some things were missing. (R743-744,746) She s a w  damage to the 

residence that locked like bullet holes. (R744) There was a note 

on her bed, and a message on her answering machine from Brandon 

Snider. ( R 7 4 3  -745) 

a 

Snider returned to Tampa t h e  following day, January 9.  (R566) 

H e  went to the Time Tunnel Pub that evening, and w a s  very de- 

pressed. (R566-5G7) H e  t o l d  a friend, John Adinolfi, abou t  what 

had happened in Indiana, although Adinolfi already knew about it. 

(R567) Snider left the Time Tunnel a coup le  of hours before Carter 

and Adinolfi did. (R567) Adinolfi t o o k  Carter back to his apart- 

ment, wherE they sat around and talked, then went outside and began 

wrestling and fell into a lake. (R568) 

The n e x t  day, Jafiuary 10, 1991, at about 5 :20  p.m., the mai;a-- 

ger of t h e  Canbr idge Woods Apartnents taped a "noise disturbance 

4 



letter" on the front door of the Snider/Carter apartment; other 

tenants had complained about the loud party the night before. 

( R 3 7 7 . - 3 7  9) 

On t h e  night of January 10, 1991, several resicients Gf the 

Cambridge Woods Apartments saw and heard some unusual events. 

Larry Horton was lying an his living room floor at around 2O:OO 

p.m. when he heard a crash, the "tingling" of glass, and some loud 

vaices. (R270-271) He went outside to see if he could h e l p .  (R271) 

The blinds were pulled so that one could not see into the apartment 

from which the sounds  were coming. (R272) HGrton moved to a posi- 

tion where he could see into the apartment, and noticed an indivi- 

dual who was "blood covered." (R272-273) Horton could hear t h i s  

person gurgling on h i s  b l o o d ,  and he sounded as if he were dying, 

(R272-273,285-286)' Horton could hear several male v o i c z s  emanat- 

ing from the apartment; he guessed there were three o r  four men 

inside. (R274--275) One of the men was saying something to the 

effect of let's reconsider this o r  let's talk about this. (R274) 

The men"s v o i c e s  seemed to be moving in an upstairs direction. 

(R276) A large downstairs window at t h e  back of the apartment was 

broken and blood,.covered, and &A upstairs window at t h e  front of 

the building was broken and had blood on it. (R272,277-278) Horton  

called to his w i f e  to call the police, and asked a neighbor who had 

come out to c a l l  the security guard. ( R 2 7 3 )  Later  that night, 

Horton was a physician, but was n o t  yet licensed in 
F l o r i d a .  (R263) 

5 



Horton  observed what appeared to be a blood spot on t h e  Gutside of 

the open front door GZ the apartment. (R277) 

Patrick Green and his wife lived n e x t  to Horton. (R289) They 

were in an upstairs bedrGoin at about 1O:OO p.m. on January 10, 1391 

when they heard a disturbance, windows broken, yelling. (R289) 

Sounds like arguing and fighting were apparently coming from down- 

stairs by the rear  window of another apartment. (R290) There w e r ~  

at least two, and possibly more, male voices inside the apartment. 

(R259-290) Green heard the downstairs rear window break, and then 

heard somebody yell from i n s i d e  the apartment, "'Oh my God, my guts 

are hanging out ." '  (R289-290) The Greens then called 911. (R289) 

A little b i t  later Green heard what sounded like gunshots. (R291) 

He called 911 again, t h e n  went downstairs to where Horton was. 

(R291-232) 

Michael Egan lived in apartment 3701 with two roommates. 

( R 2 9 3 - 2 9 4 )  At approximately 1O:OO ori January 10, 1'393, 01: a few 

minutes a f t e r ,  he and a friend, Shane Cohn, went to the clubhouse 

t o  get  some sodas. (R294 295,344) As they were returning to Egan's 

apartment, they saw three men coming out of a walkway, walking 

East. (R235,302-303,344,348) They were about 25 to 30 yards from 

the apartment in question, and were walking away from it. (R298, 

345) The men did n o t  I G O ~  like the other people who lived there, 

most of whom were university students who wore n i c e  clothes and had 

well,-kept appearances.  (R235-236) The three were "real scummy 

looking," with "ratty" clothes and an unclean appearance. (R295--- 

2 9 6 )  Egan notice a big-boned individual w i t h  a beard more than the 
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others. < R 2 3 € )  This man was t h e  last of the t h r e e  as they were 

walking. (R289-2139) Egan said t h e  man was around six feet, one 

inch tall and weighed around 200 pounds, while Cohn described him 

as being about f i v e  f e e t ,  ten inches to six feet tall and weighing 

200 pounds. (R307,343) H e  w a s  wearing jeans, a T-shirt and tennis 

shoes. ( R 2 3 6 )  He had long greasy hair, probably a little past 

shoulder length. (R296) The man put something inetallic in his 

pants t h a t  Egan thought was a "slim-jim," and t h e n  folded his arms. 

(R236-237) When Egan and Cohn approached behind t h e  men, one in 

front said in a muffled vcice, "Look, look." (R239) The big-boned 

man said, "Go, g o ,  go, g a , "  and the men began walking very f a s t .  

(R233, 302-303) They got into a car t h a t  looked like a Ford Fair--- 

inont, which was parked v e r y  f a r  away Trom the apartment i n  ques-- 

tion, and drove away. ( R 2 9 8 - 2 9 9 , 3 0 4 , 3 4 7 - 3 4 8 ) 3  The police arrived 

30 secmds or so a f t e r  they left. (R304) 

Pamela Deimund lived in apartment 3205 a t  Cambridge Woods. 

(R315) S n i d e r ' s  and Carter's apartment was approximately 100  feet 

away from hers, and their f r o n t  door faced the back of Deimund's 

apartment. (R315---316) Around 1O:OC on the night of January 10, 

1331, she heard unusual sGunds coming f rom their apartment: fight-- 

i n g  noises, things being banged arcund, glass breaking, and six, 

seven o r  eight popping n o i s e s  that sounded like a zap  gun or pop 

gun. (R316--317) Deirnund looked G U ~  h e r  bedroom window and saw two 

people leaving the front door of the apartment. ( R 3 1 7 , 3 3 7 )  The man 

cohn identified Appellant in court as t h e  person with the 
beard he saw t h a t  night; Egan approached Appellant in the courtroom 
and s a i d  that he could bE t h e  man he s a w  that night. (R346,310-311) 
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in front xas big aild burly, with dark hair down to at l eas t  h i s  

shoulders and a full beard. (R320-321) He was wearing a T-shirt 

and blue jEans. (R320) His arms were crossed  o v e r  h i s  abdomen as 

if he were holding his stomach. (R317-318) The second person was 

taller and thinner. (R321) When Deimund opened her front door, she 

sw three men walking swiftly away from her to the back parking lot. 

(R313) They drove away in a big, fou r - -door  automobile. (R322-323) 

After they left, Deimilnd saw blzlod GII t h e  front door of t h e  Snider/ 

Carter apartment. ( R 3 2 3 - 3 2 5 )  

Keefe Roberts lived in apartment 3603 at Cambridge Woods. 

(R351-352) He was in t h e  parking lot on the evening of January 10, 

1991 at a little a f t e r  1C:OO when he noticed three individuals 

coming from apartment 3301 walking " v e r y  fastly" toward him. (R351- 

352) He g o t  the b e s t  look at the largest one, who was leading. 

(R352) He had long dark h a i r  and a long beard. (R352--353) He Gas 

bend ove r  holding h i s  stomach. (E352-9c9 ,,,) The three geople got 

into a Ford Fairmont. (R354,358)4 

Deputies Shoemaker and Swoope of the Hi1 lsborough County Sher-- 

iff's Office initially responded to the Cambridge Woods Apartments, 

arriving there at apprGximately 10:35 p.m.  (R425-426) Shoemaker 

observed bl~od or, the oi l t s ide  of the  door  to the  apartment in 

question, and saw that the living roam window and the u p s t a i r s  bed- 

r o o m  window were broken. (R426,428) Downstairs in the apartment 

they found a deceased white m a l e  lying on the f l G o r  by the stair- 

Roberts could riot "exactly identify" anyone i n  c o u r t ,  but 
he was "pretty sure" that Appellant was the man w i t h  the beard whom 
he saw on January 10. (R355--356) a 

8 



case. (R427) He had been c u t  severely acrass the throat, and had 

wounds to the left arm and left side. (R427) Upstairs in the bed- 

room U A ~ S K  a bed,  S V O G ~ ~  and Shoemaker found another person who had 

six gunshots in his l e f t  side. (R43C-431) He had a faint pulse and 

was gasping as though he needed air. (R423-430) By t h e  time thc  

paramedics from Hillsborough County EMS arrived at about 10:20 

p.m., the whi te  male upstairs had also exy; i red .  (R430-431,435- 4 3 6 )  

3r. Diggs, t h e  Deputy Associate Medical Examiner far Hills- 

borough County, responded to t h e  Cambridge Woods Apartments, and 

later autopsied the bodies at his office. (R432-436) He found a 

total of 1.1 stab w ~ i i n d s  and cutting wounds to B r a n d m  Snider's 

chest, abdomen, and back, with one of the wounds being a deep cut- 

ting of the neck.  (R436 4 9 7 )  All the wounds, which were made by a 

s h a r p  object such as a knife, were potentially lethal. (R495-497, 

501) Snider c o u l d  have survived f o r  a period of time after t h e  

wounds, but Diggs estimated that ~ n ~ e  he was cut on the neck ,  

Snider only survived 17 to 2 4  seconds, because that is abou t  how 

long it usually takes f o r  blood to complete one cycle in the body, 

and death, a r  certainly blzckout, would have ensued. (R501,513) 

Cr. Diggs found that Robert Carter had incurred six gunshot 

wounds that basically extended in a straight line down from h i s  

left armpit. (R501-502,5:1--512) Pour of the wounds were coctact 

~oui-~ds, and two were v e r y  c l o s e  range. (R513-514) They produced 

massive internal hemorrhage which caused Carter to go into shock 

and e x p i r E .  (R501-502) Each shot was lethal. (R502) One could 

have survived as long as five or six minutes a f t e r  t h e s e  shots, b u t  
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the grea t  majority of them would t e n d  t~ rendEr one unconscious and 

then dead in a matter of minutes, (R502-503) 

At approximately L:30 an the morning after the homicides, 

Shane Cohn, M i k e  Egan, Pamela Deinund, and Keefe RGbErts partici- 

p a t e d  with Cetective Roslyn Xro l l  of the XillsSorough County Sher- 

iff's DepartmEnt in naking a composite of the person with the beard 

that they h a d  seen at Cambridge woods, (R380-386) It t o o k  about an 

hour  t~ arrive at a f i n a l  product. ( R 3 8 4 )  T h e y  had dlfficillty g e t -  

ting the hair right, and t h e  beard, which was not long enough in 

the camposite. (R308-309,327-328,343-350,355,359-360,384, 386)5 

On January 14, 1991, Detective Mozell LintGn of the Hills- 

borough County Sheriff's Department flew to Anderson, Indiana. 

(R961--962) She interviewed Toni  Acker there on January 16. (R758, 

363-964) Acker had Seen friends w i t h  Appellant for s i x  or seven 

years, and Cad been friends with Ron Richardson for eight y e a r s .  

(R741-742) O n  cross-examination at Appellant's t r i a l ,  Acker said 

that State's Exhibit n'umber 37 d i d  not l ~ ~ k  like Appellant; he 

never had a beard that long. ( R 7 4 8 - 7 4 3 )  On redirect, Acker denied 

telling Detective Linton that the  composite resembled o r  looked 

like Appellant. (R759) The prosecutor also asked Acker whether she 

told Linton during the i n t e r v i e w  that she (Acker) had contacted her 

brother, J i m  A c k e r ,  with reference t o  Appellant being involved in 

the murders, t o  which Acker  responded,  "No, I did f i~ t . "  (R7G3) 

Defense counsel objected and moved for a mistrial, stating that the 

State's Exhibit Number 0 
the c m p a s i t e  was a2mitted into evidence as 
3 7 .  (R385) 
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prosecutor had blurted out something that was highly prejudicial. 

(R763-766) The c o i l r t  denied the m o t i m  for mistrial, but s t a t e d  

that he might  revisit t h e  i n a t t e r  if t h e  State failed to call Detec- 

tive Linton to impeach Azker. (R766) The prosecutor then asked 

Acker the followins questions and received t h e  f o l l a w i i i g  responses 

(R766) : 

Q. A f t ~ r  you learned about t h e  murder of 
Mr. Snider and Mr. Carter, did you have acca 
sion t a  a s k  your b r o t h e r ,  J i m  Acker, about  t h e  
possibility G f  Earinan's involvement? 

A. No, I did n o t .  

Q. A t  that inter vie^ that we've already 
talked about in Anderson, Indiana or, v'anuary 
16th, beginning a t  3 : 4 0 ,  did you tell Detec-- 
tive Mozell Linton that you had asked your  
brother J ~ K  about  IJannon possibly being  i n - -  
volved? 

A. No, I did n o t .  

MR. LEWIS: I don't have any other 
questions, 

Euring the direct examination of Detective L i n t o n ,  the prose- 

cutor asked her, o v e r  defense abjections, the following questions 

Fjith reference to her interview with Toni  Acker, and received the 

following answers (R961-970:: 

Q. Cetective Linton, when you showed Toni 
Acker t h e  composite photograph, what d i d  she 
say about  it? 

A .  She s a i d  after looking a t  it, she 
thought it looked like a per son  known t~ her 
as Patrick IIannon that lived in Tampa. 

g. And what did she say, if anything, 
a b o u t  a beard and a mustache? 
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A. She s a i d  he fit the physical descrip 
tion of being a big man, that he had long d a r k  
hair and a f u l l  Sesrd and mustache. 

Q. Did she make any statement about having 
asked her brother, Jim, aScut Hannon possihly 
being involved? 

A. Yes. 

Q. And what d i d  she say? 

A. She told me that she had had a conver-- 
s a t i a n  K i t h  h e r  brother G V E ~  the phone, that 
she had called dGwn to Tanpa after thinking 
about this case and asked her brzl ther ,  Jim 
Acker, if he t hough t  Fatrick Hannon had been 
involved in killing Brandon and Robbie. 

Detective Linton interviewed Appellant on February 1, 199:. 

(R972) Appellant stated that he knew the victim, and had been to 

their apartment once between Christmas and New Year*s Day, but that 

he d i d  not k ~ o w  anything abou t  t h e  murders, or who might have  con.- 

@ mitted t h e m .  ( R 3 7 3 )  

Also on February 1, Detective L i n t o n  showed a photopack con-- 

sisting of s i x  pictures, arre of which was a photograph ~f Appellant 

that she  t o o k  xhen S ~ E  met with him earlier that day, to Shanc Cohn 

and Mike Egan, but t h e y  were unabls to make any identification f r o m  

the photopack. ( ~ 9 7 2 , 3 7 G - 9 7 3 , 1 0 2 2 - - : C 2 3 )  

On February 6, 1391, Royce Wilson, l a t e n t  fingerprint expert 

p r i n t  ori the stairwell wall of the victims' apartment as matching 

Appellant's ?eft palm, and identified a print on t h e  inside of t h e  

front door of the apar tmsn t  a3 matching Appellant's left ring 

finger. (R627,65C-.654,€59) Both prints were in what appeared to be 

b l o o d .  {RG46-645,650-652,653-654) Wilson did a presumptive test 
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f o r  blood on the door, b u t  not on t h e  stairwell. ( R G 5 2 , € 6 7 - - € € 9 ,  

6 7 3 , 6 7 6 - 6 7 8 1  

Appellant was ar res t .&  at h i s  residence oi i  t h e  night of Febru I 

ary 6 ,  1391. (R983 -981 , 9 5 3 )  Upon bEing questioned by Detective 

Linton, Al;pellant stated t h a t  he was n o t  guilty and d i d  not know 

why L i n t o n  ~ j a s  arresting h i m .  ( R 9 3 3 )  When Lii i ton told Appellant 

that his palm print had been found in blood on t h e  stairway, and 

showed him a photograph of where it was found, Appellant appeared 

concerned. " (R994) 11 

A ~ p ~ l l a ~ t ' s  residence, which was a sma!? travel trailer, was 

searched the night G E  his a r r s s t .  (R996) The search produced f io 

blue jeans, guns  or knives; there was very little in the trailer 

apart from a few p i e c e s  of clothing. (R93€,1310-1011) 

The State presented several witnesses at Appellant's t r i a l  t o  

testify to statements Appellant allegedly made while in jail after 

h i s  arrest on the instant charges.  Jerry RoSinson testified t h a t  

he resided i n  t h e  same c e l l  with Appellant at the Hillsborough 

County J a i l  frGm February 2 5  to March 7, 1991. (RSTG) According to 

Robinson, Appellant t o l d  him that he (Appellant) and a friend or 

friends went tc a party at a house o r  apartment, where "somebody 

g o t  killed, sone r a n ' s  neck g o t  cut, and orre got shot" six times 

sitting on or under a bed .  (REG?-871) Appellant also mentioned a 

'€9 Gr '72 green Chevrolet that was not his, b u t  did not say how 

t h e  vehicle was u s e d .  (R868-863) Appellant also t o l d  Robinson that 

he had had a beard, b u t  shaved  it off before he came t o  jail, and 
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Robinson could tell by h i s  s k i n  tone that Appellant had indeed had 

a beard. (R568-869) 

Rodney Green testified that he was in the same cellblock with 

Appe!lant for approximately four days in the early p a r t  of Febru- 

ary, 1991. (X876) When they discussed Greerr's case, and he men 

tioned that he was in jail for grand theft and illegal hunting, and 

that someone had testified against him, Appellant remarked that 

Green should never have left any witnesses. (R37G-877) Appellant 

s a i d  this abou t  three tines during the f o u r  days that they were 

incarcerated together. ( R 8 7 7 )  Appellant also said that " t h e y  were 

partying together," b u t  Green d i d  not know who Appellant rneant by 

"they." (R877) Green admitted on cross--examination that when t h e  

State f i r s t  came and talked to him, he made up a bunch of " C Z ~ Y ; ' ~  

about Appellant because he wanted to get his sentence reduced. 

(RS77-873) Green had n c t  been proi?iis&d anything f o r  h i s  testimony. 

(R878) 

Larry Crocker w a s  iil the same cell o r  cellblock with Appellant 

for two days around February 7, 1992. (R880) Appellant told 

Crocker that he didn't do i t ,  that some of h i s  friefids were in- 

volved in it. (R883) Appellant similarly told h i s  other cellmates 

that he did not do it, but that he knew the people that did it, and 

that he knew the people that were killed. (RS80-881) On one occa-. 

sion Appellant was pulled o u t  of his cell. (R881-832) When he cane 

back, he told C r o c k e r  that a detective had approached him with a 

photograph of a print in blood that they said was h i s .  (R882) 

Appellant was agitated; he said the print was not h i s ,  that it was 



n o t  him. (R882) Gn another Gccasion Crocke r  overhear6 a telephone 

conversation Appellant was h a v i n g .  (R882) C r o c k e r  "gathered" t h a t  

Appellant had ca-defendants, because Appellant t G l d  someone on t h ~  

telephone t~ " s t i c k  with the same s t o r y . "  (RSS2) Cracker testified 

C L - L  he d i d  not  want t o  leave the institution where he was i n c a r c e - -  

r a t e d  to ccjne t o  Hillsborough County t o  t e s t i f y  in Appellant's 

case, because h e  feared he would l o s e  somE g a i n  time. (RS53-885, 

8 8 7 )  However, t h e  State essentially gave him an u l t i m a t u m ,  and 

t o l d   hi^ t h a t  if he testified voluntarily, they would g e t  h i m  back 

to the institution in sufficient t ime t h a t  he would not l o s e  g a i n  

time, bu t  t h a t  i f  they had to sitbpoena him, he migh t  r * ~ t  get back 

in t i m e  t o  a v o i d  losing some g a i n  t i m e .  (R583-885,887) 

Michael  Keever was i n  the same cell or c e l l b l o c k  with Appel -  

lant f o r  a few days during t h z  first part of February, 1331. (R889) 

Appellant told Keever  that t h e  only thing t h e y  ha2 against him was 

a Palm print t h a t  the police mistakenly said was l e f t  i n  blood. 

(R890-8'31) Appellant sai2 that he had beein in the a p a r t m e n t  a 

c a u p l e  of days b e f o r e  t h e  i n c i d e n t  Gccurred and left a c l e a n  print, 

and whoever coi-ilmitted the murder smeared b l o o d  ovEr the toy; of it. 

(RS90-532) A p p e l l a n t  s a i d  t h a t  he did not do it; he d i d  not s a y  

t h a t  he knev ~ i h o  did it. (R830) 

Jonathan Ring testified that h e  ;as i n  t h e  samz cellblock with 

Appellant d u r i n g  February and :;"larch of 133:. (R892.-893) A p p e l l a n t  

discussed his case with Ring and said t h a t  he was p r e t t y  silre that 

he x o u l d  "get off , I 1  b e c a u e  t h e  Gnly ev idence  they had against him, 

r e a l l y ,  was a bloody h a n d p r i n t ,  and because they had not checked t z l  
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see if it tjas human blood, Appellant was s i i r e  that he ccjlild g e t  it 

thrown ~ u t  of zcurt. (R5'33-894) In discussing the victims, Appel- 

:ant told Ring t h a t  "the one guy was a real jerk, t h a t  he didn't 

think t h e r e  was 5cing to be anybody that would really miss him." 

(R894) Apgellant stated that t h e  other victim was "a p r e t t y  n i c e  

guy" who was "just in the wrong place at the wrong time." (R894) 

Appellant a l s o  t o l d  Ring that one of t h e  victims had g o t t e n  h i s  

throat cut, and that the  other had been shot, and that they would 

never find t h e  weapons. (R894) He s a i d  that the cops  "were making 

a big deal out of it b e c a u e  he had cut his hair and shaved his 

beard just a f e w  days before they talked to h i m , "  and indicated 

t h a t  his hair and beard had been pretty long befo re  he got them 

c u t .  f D O C l  i rLu;r6)  Appe!lant alsc stated t h a t  the caps were trying to p i n  

a nurder o i i  him because "he had xorked in a slaughterhouse and he 

w a s  cutting throats f o r  a living, because t h a t  made h i 3  a v i ~ l ~ n t  

person, and that he was sugposed to have cut one person's throat 

and 3hGt the a t h a r  s i x  t i m ~ s .  (R896---837) When Appellant talked 

about ane victim having h i s  throat cut, he made gestures with his 
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l e f t  hand in a f i s t  and a slashing motion with h i s  right hand. 

(R596-897) When he  t a l k e d  about the other victim hav ing  Seen shot, 

he p o i n t e d  t o  h i s  side and braught h i s  fingers :p in a straight 

line from the waist. <R838--899)  Ring and Appellant a l s o  discussed 

the possibility of t h e  State bsing able to come tlp with any witnes- 

ses agai f i s t  Appellant, and Appel la i i t  s a i d  that "there was ofie per- 

s o n  t h a t  if t h e  State g o t  in touch with, o r  g o t  a h o l d  ~ f ,  that he 

would f r y . "  (RS99: Appellant d i d  not nention her nams, but s a i d  
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that the n i g h t  G f  t h e  m u r d e r  at the party, a g i r l  "had overheard 

them t a l k i n g  and said something about--something t~ the effect of, 

'Wellt ~ j h ~  are you planning on killing?"' (RS93--900) Appellant was 

real worried about that person corning forward." ( R 3 C C )  Gn anGther 11 

occasion Appellznt  was " v e r y  strongly u p s e t "  when he returned f r o m  

i; visit with h i s  lawyer. ( R 3 3 3 )  Appellant wanted to get in touch 

with h i s  sister to have her g i v e  a message to somebody t o  Q G  by the 

Same s t G r t T y  that had b e m  discussed; Appellant was concerned t h a t  

that perscr; wGuld testify against him. (R933-.904) 

When the State initially pulled prisoners out Gf t h e i r  cell in 

March and askEd if they had heard Appellant say anythir ;g  ahout t h e  

O f f e x i g e s ,  Ring t o l d  the: that he could not think of anything o f f  

hand that would help their case.  (X935.306) Appellafit k e p t  a very 

t h i c k  f i l e  of p o l i c e  reports in h i s  cell; Ring had r e a d  part of it, 

and Appellant l e t  Ether prisoners read it a3 well. (R3C5,907--9C8) 

Appellant iiever t o l d  Ring t h a t  he d i d  the crirnes, and did n o t  sap 

that he knew W ~ G  did it. (R305) 

a 

Keith Fernandez testified that he was i n c a r c e r a t e d  in the 

Hillsborough County  Jail an o r  about February 25,  1391, and Appel~ 

!ant was one of the p e ~ p l e  in the ce!! Fii th  h i m .  (R769) During the 

cGurse of a c a r d  garne one day a f t e r  there had been an a r t i c l e  in 

t h e  newspaper aboixt this case, there was some d i s c l l s s i o n  a5 to 

where t h e  murder weapons were located. (R771) Appellant s a i d ,  

"They'll never find them." (R771) On ano the r  occasion, Appellant 

asked ,  " 'Well, X ~ i t h ,  say you knew someone that was real close, 

like a f a n i i l y  member, you know, and you knew something about some-- 
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t h i n g ,  what would you  d o ? ' "  Fernandez  answered ,  "Well, i f  i t  was 

me--if i t  was me an t h e  l i n e ,  I ~ o u l d  t h i n k  a b o u t  iTtyse1f.l' ( R 7 7 1 - -  

772) Fernandez a l s o  t e s t i f i e d  regarding ii t e l e p h o n e  conversatim 

Appellant had w i t h  his sister. (R774-775) A f r ie r*d  of A p p e l l a n t ' s  

apparently w i i s  "getting real nervaus" because the "cops were h a r a s -  

sing hin;." (R775) A p p e l l a n t  " looked  like h e  was a l m o s t  r eady  t o  

C K ~  becal jse  he s a i d  someth ing  abou t  the suy wag going to r o l l  on 

llAlll, tr: m ~r samething, and l i e  about him and send him to t h e  e l e c t r i c  

c h a i r . "  ( R 7 7 5 )  A f t e r  a meEting with his lawyer, A p p e l l a n t  cane 

back and told Pernandez t h a t  h i s  lawyer t o l d  him t h a t  t h e y  had a 

palm p r i n t  an  t h e  w a l l ,  bxt  t h e y  cou?C: not u s e  i t  "bizcame i t  w-- a.2 

just in, l i k e ,  t h e  corner  of t h e  palm."  ( R 7 7 7 - - 7 7 8 )  Anothsr time, 

A p p e l l a n t  s a i d  t h a t  " i t  looked  l i k e  he j u s t  t o o k  h i s  finger and 

d i p p e d  it i n  b lood  and was trying t o  shut t h e  clczlr. He s a i 6  i t  was 

h i s  f i n g e r p r i n t ,  but the guy ran i t  a v e r  and t h e y  fargGt to test it 

t o  s e e  i f  i t  was hxman blcod or: n o t ,  so t h e y  c o u l d n ' t  use t h a t . "  

< R 7 7 8 )  O n  y e t  another occasion, A p p e l l a n t  ment ioned  that i f  they 

found ~i g i r l  named Rcbin ,  " i t  wou!d Slow his a l i b i  o u t  ~f t h e  

w " c  a L e r ,  send him ta t h e  e l e c t r i c  c h a i r . "  ( 3 7 7 2 :  Fernandez figured 

o u t  who "Robin" was, and a s s i s t e d  t h e  a u t h o r i t i e s  i n  l o c a t i n g  h e r  

residence. ( R 7 7 3 - 7 7 4 )  

C e t e c t i v e  L i n t o n  thzreafter s p o k e  w i t h  Robin Eckert oxi several 

occasions. (RP97-999) E e k e r t  testified a t  A p p e l l a n t ' s  t r i a l  t h a t  

she and Ramla Allersma W G T ~ E ~  at T i m e  :."lafiazine. (R79C-791) O n  Jan-- 

u a r y  13, 1991, t h e y  went t~ work a t  3 : 3 0  a.m. as usual, and g o t  off 

a t  apprGxima te ly  1:15 p . m .  (R731) They spen t  p a r t  of the ~ f t . ~ . r n o ~ n  



a t  M . B . ' s  Lounge, and later went to the home of a friend of 

Eckert's, Ron Richardson. ( R 7 3 2 - 7 9 5 )  No one was home, and so they 

waited on the front porch. (R395) Shortly after 5:00,  Ron Richard- 

SGII ,  h i s  brother, M i k e ,  and Maureen Hannon (Appellant's sister) 

arrived in Mike's c a r .  (R79G) They all entered the house, and 

Eckert intrzlduced A!!ersma t~ them. ( R 7 3 7 - 7 3 5 )  Richardson t o o k  

some meat i n t o  t h e  kitchen, Fjhere he p u t  some of it away, and 

started co~king some. (R737-798) There was no beer, b u t  Appellant 

said that he had a few at h i s  house ,  and he left f o r  a short pericd 

of time, returning with a partial 12-pack. ( R 7 9 8 )  TWG mexi E c k e r t  

did n o t  know came tG t h e  house at approximately € : 3 0  GT 6 : 4 5 .  

(RSOO) Eckert got i; good look a t  one of them, who was introduced 

to her as J i m . "  (R800) While Eckert, Mike Richardson, and Riznla 

Allersma were in the living room, and the others were in the 

kitchen talking, Eckert observed Appellant making hand signals, as 

though the men in the kitchen d i d  not want the others t o  hear what 

II 

0 

t h e y  X E ~ E  talking about. (R804-$05) 

At apprcximately 7 : 3 0 ,  Appellant, Ron Richardson, rrJim,rr and 

the other man whom E c k e r t  did not know, l e f t  the hcuse .  (R505,807) 

Eckert did not see them with any weapons. (R859) They uere gone a 

long time; Eckert wztched "Cheers," "Night Court," and a mGvie on 

television (R808-839) Eventually, Richardscn, Appellant, and " J i m "  

returned; Echert never saw t h e  fourth man again. (RGC9) The men 

did n o t  tell Eckert where they had been, or talk to her at all. 

(R810) E c k e r t  did n o t  nzltice blood or, anyone's clothing. (R1353) 
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Eckert went t~ the restroom, and when she came out, J i m  w a s  

standing in the f r o n t  d o ~ r w a y ,  Appellant was next t o  the door, and 

Ron Richardson was standing next t o  h i m .  (R810-811) E c k e r t  walked 

up behind them and heard one of the men, she was almost Sure it was 

Ran Richa rdson ,  say to Appellant, '"We murdered ' e m . ' "  ( R S l 1 - - 8 1 2 )  

Eckert t hough t  it was a jok& and asked, "Murdered who?" (RS12) Ap- 

pellant looked at her; he looked shocked. (R81J) Richardsori turned 

around, grabbed E c k e r t  by the shoulders, told her to keep her big 

mouth shut or they would murder her son, told her it was 8 : 3 0 ,  it 

was time to g o  to the bar .  (R813) Eckert l e f t  with Allzrsma.(R8:3) 

She d i d  n a t  discuss with Allersma what Richardson had said to her ,  

n o r  d i d  Allersna give any indication that she had overheard. (R813- 

514) They went t o  M.B.'s Lzlunge, arriving there at approximately 

11:50 or 12:OO. (R814) Eckert did n o t  have any moneq.', b u t  Thursday 

n i g h t  vas  "ladies' n i g h t , "  and she was able to drink for f r e e .  

(R814) 

Eckert acknowledged that she d i d  A G ~  tell the t r u t h  Eihen she  

xas initially questioned by t h e  sheriff's deputies; she t o l d  a num- 

ber of lies when she  xas questioned on March 8 ,  1931 and March 13, 

and March 1 3 ,  1931. (R818--822,847-527) However, she  was eventually 

subpoenaed t o  testify in front of t h e  s t a t e  attorney, and gave a 

sworn statement as t z l  what had happened. (RS22-524) Eckert also 

admitted orr cross-examination that she completed an application f o r  

food stamps in December, 1 9 2 0  on which she was required t o  list all 

sources of income, which she failed t~ do. (R860) She zzluld have  

been charged xith a crime for not filling o u t  t h e  application 
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properly, bGt she had not been so charged. (,PE:GnV) No one had 

promised n ~ t  t z l  charge her with a crime in exchange f G T  h e r  

testimony. (R8€0-861)6 

Ron Richardson, Appellant’s co-defendant, xas a r r e s t e d  on 

March 19, 1991. (R999,1014) He was expected to be a defense w i t -  

ness at Appellant’s trial, but initially invoked his Fifth Amend-- 

Kent privilege n o t  t o  incriminate himself. (R355-983) However, 

Xichardson ultimately testified as the final witness for t h e  prase- 

cution, after his attorney had negotiated an arrangement with the 

State which called for Richardson to en te r  a Flea to one count of 

“acces~ory after the f a c t , ”  and be sentenced to five years in 

prison, i f i  return f o r  Richardson’s testimony i n  Appellant’s case 

( R113 9.- 1 2  18 ) 

Richardson  testified that on January 2 0 ,  1991, he was working- 

a t  La Class Sierra Meat Facklng House. (R1169) He d r o v e  home from 

x ~ r k  w i t h  h i s  brother and Maureen Hannon. (R1lG9) Robin Eckert and 

K a m l a  Allersma tjere waiting f a r  him ofi the porch. (R1169) They a l l  

went inside t h e  house. (RL17C) Maureen HannGL l s f t  shortly, and 

her brother, Appellant, arrived at about the time she xas leaving. 

(R117C) Xichardson had b r ~ u g h t  sGme beer  with him, and Appellant 

had some Seer in his car, which he brought in. (R1170) J i m  Acker 

a r r i v e d  s;t the house around 7 : 3 0  or 8:OC. ( R 1 1 7 1 - - - 1 1 7 2 )  A c k ~ r ,  

‘ 3n cross-examination, defense counsel asked if everything 
Eckert put on her application for the job ~ i t h  Time wasn’t a lie, 
and she said t h a t  it was, but the t r i a l  court ruled tlliiat couns~l 
was attempting improperly to impeach the witness ~ f i  a collateral 
matter, and instructed the jury to disregard the question and 
answer. (I1827-850) 
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Richardson, and Appellant had been friends f o r  five or six yea r s .  

(R1171) Appellant had worked with Richardson at the  La Casa S i e r r a  

Packing House and Gkeechobee Packing House. (X1171) 

0 

Richardson barbecued somz p o r k ,  and a f t e r  they ate the p o r k ,  

they sat at t h e  table, drinking beer and talking. (R2174-1175) 

E c k e r t  and Allerrnsa l e f t  around 8:30 G ~ T  9:03. (R1175) Richardson, 

Appellant, an6 J i m  acker  left the residence i n  Mikc Richardson's 

LTD. (R1175,1212) About two or two and a half hours had elapsed 

s i n c e  Azker arrived. (R2210) Acker was driving, Richardson  was in 

t h e  front s e a t ,  and Appellant was in the Sack seat. (R1176) 

Richardson did n o t  see any knives displayed by anyone before they 

left the house ,  b G t  Appellant went t o  Richardson's bedroom and t ook  

a .380 semi.automatic p i s t o l  from Xichardsan's t o g  drawer and r e .  

marked that he wanted tc; take it w i t h  h i m .  (E1175-1177) Richardson 

norrna l ly  kept t h ~  gun unloaded, but when he saw Appellant w i t h  t h e  

gun, t h e  c l i p  was in it. (R1l-77) Appellant put t h e  gun inside the 

front of h i s  pants. (Rll77-1178) T h e y  drove to Snider and Carter's 

apartment complex and parked. (X117S) Richardson had been to t h e  

C G ~ ~ ~ E X  twice bsfore, 2x12 had been to Snider's and Carter's a p a r t -  

ment once ,  in December. (R1178) They got orrt of the c a r  and walked 

t h e  block or blGck aild a h a l f  to the a p a r t m e n t .  (R1173) Acker 

s t o o d  off t o  t h e  side and Appellant knocked on t h e  d o o r .  (R1173) 

Brandon Snider opened the door. (R1179) Appellant entered f i r s t ,  

follcwed by Richardscn,  then Acker. (Rl179-:183) Acker came bs- 

tween Richardson and Appellafit and started stabbing snider, ~ i k i ~  was' 

JuaL :.-- 4- about t o  sit back down QII the couch. (R11SO) Acker stabbed 
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him several times, and Snider s l a m e d  into a window. (R1181) 

Snider  walked to the bottom a €  t h e  stairs and said to Robbie 

C a r t e r ,  "Call 91:. X y  guts are hanging ou t . ' '  (Rll81) Acker went 

intc the kitchen; Richardson assumed he was washing his hands. 

(Rl181,3208--12C9) Appellant went behind S n i d e r  and put h i s  arm 

arzlund his neck. (Rl&ll) Richardson lzloked up and saw Robbie 

Carter, who said, "Jim, l e t  me g e t  o u t  of here." (R1181) when 

Richa rdson  looked  back dowii, he saw Snider on t h e  floor, n o t  rnov- 

in5. (Rll8l-llE2) Richardsm h e a r d  a funny, "hasping" r ioise ,  and 

saw that Snider's throat was cut. (R1182-1183) I t  had not been c u t  

b e f o r e  Appellant went over  t~ h i n .  (RllS3) Richardsm did n ~ t  know 

where t h e  knife was at this time. (R1182) [In his statement to the 

p r c s e c u t o r s  t h e  day  before h i s  t r i a l  testinany, Richardscln had told 

them that he ~ i a s  n ~ t  s i l r z  about the throat being cut; he said that 

he did not see any wounds t~ Snider's t h r o a t .  (R1284,1210)3 C a r t e r  
8 

went back up the s t a i r s ,  and Acker followed him. (R1182) Appellant 

had released Sfi ider ,  and Appellant went up t h e  s t a i r s  with t h e  

firearm in h i s  hands. (R1l85) Richardson heard same s h o t s  and some 

"hollering," b u t  he C G - C ~ ~ C :  n c t  tell where the hollering was caning 

from. (R1185-Zl86) H e  l e f t  t h e  a p a r t m e n t ,  and was j o i n e d  by Acker 

and Appellant. (Xll86) T h e y  g o t  into t h e  c a r  and Acker drove them 

Sack t o  Xichardson's house .  ( X l Z t I G - 1 1 8 7 )  There was no conversation 

after t h e y  l E f t  t h e  apartment. (R1187) At Richardson's residence, 

Azker and Appellant washed themselves and changed their clothes, 

which had blGod on then. (R12.97) Appellant was m o r e  bloody than  

Acker. (R1187) The clothing was p x t  into a brown paper bag. 
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(R1133) The t h r e e  prGceeded t o  Maureen Hannon's house ix; Acker's 

pickup truck, stopging a long  the way so  that Appellaiit could throw 

the gun and t h e  k n i f e  into t h e  river. (R1188--1189). The knife was 

a fold-up knife, like a Buck knife. (R1183) A t  Maureen Hannan's 

house ,  Appellant t~01.i t h e  brown hag and went intG t h e  back yard,  

while Acker and Richardson v e n t  t o  buy some gas. (R1189) When t h e y  

rEturned from t h e  gas statim, t h e  clothes were already burnirrg. 

(R1183-1190) Appellant was in the back yard  with his sister. 

(R1190) They never t o l d  Haureen what happened.  (R1190) 

0 

The t h r z e  n;en then retErned t o  Richardson's h c u s e .  (R1133) 

Mike Richardson  w a s  asleep on the couch. (R1202) Acker l e f t ,  b u t  

Appellant stayed. (Rll33) Both Richardson and Appellant went to 

work the next day .  (Rl191) Richardson saw Appellant at h i s  sis--- 

te i l ' s  house  that afterrrGm, which was Friday. ( R 1 1 3 1 )  Appel lant  

t o l d  him that he had shot Rabbie Carter and had cut Erandon 

Snider's throat, vhich he s a i d  was j u s t  like taking a pig's head 

o f f .  (R1191--1192) 

3n c ross - -  exzminaticn, Richardson acknowledged that he had lied 

to Appellant's attGrney when he gave him a statement oi l  Fehr-dary 

21, 1991. (R1193-1194) Richa rdson  had t o l d  defense cGunsel t h a t  he  

and Appellant had nothing t o  do with t h e  murders. (R1194) He 

stated t h a t  Eckert and Allersrna were at h i s  house  m Wednstsday, 

rather than Thursday (Fihich ~ i a ~  the day of the homicides). (R1134) 

H e  further t o l d  Appellant's lawyer that h2 and Appellant played 

quarters on t h ~  night in question until 10:00, when Appellant went 

t o  sleep. (R1194--1135) Richardson also acknowledged lying to a 
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detective that he had nfi thing to do with the cjffenses and knew 

"-c\;T"" A A u c . r  I iy  about them. (Rll3E - 1 2 9 7 )  

Richardson testified that he was six feet or six f e e t  one--inch 

tall, and weighed 200 pzlunds. (Rl234j He always k e p t  h i s  beard 

t r i a i e d .  (Rl204) 

Richardson denied e v e r  threatening Robifi E c k e r t ,  an6 4en ied  

making t h e  statement, "We murdered 'em-" ( R l ~ i ) ~  

n u e f e n ~ ~  Case 

Xamla Allersma testified t h a t  Robin Eckert's reputation for 

truthfulness =as that she "as a liar. (Rl235) A ! l e i - s m a  said that 

she did not hear any t h r e a t s  made agairist  Eckert on  the night in 

q u e s t i o r ; ;  her p a r t i n g  with Ron Richardson seemed t o  be friendly. 

( ~ ? 1 2 3 8 , l 2 4 3 )  Allersma also s t a t e d  t h a t  ~ c k e r t  d i d  i i ~ t  g~ tG the 

bathroom when t h e  t h r e e  men r e tu rned  t h a t  night. ( R 1 2 4 3 )  3n the 

way to M.S. 's  t h a t  n i g h t ,  E z k e r t  did Got appear t~ he  shaken; t h e y  

laughed and joked. (R1238) E c k e r t  had mentioned e a r l i e r  that she 

x z ~ t e d  to go back t G  Richardson's house ,  but Allersza s a i d  t h a t  she 

W G U ! ~  r a t h e r  i i o t ,  because she  did not feel comfortable there. 

( R l 2 3 8 )  E c k e r t  later asked Allersma to lie Z S G L ~ ~  where she had met 

Richardson that night. (Rl24C,1244) 

n, uil c"ross examination, A l l e r s ~ a  said t h a t  t h z  c o m p o s i t ~ was 

"about what he [Appellant] looked like" when she saw h i m  at Ron 

7 
n r i i u r r y  n m A n r r  t h ~  ev idence  the S t a t e  presented at f i p p e l l a n t ' s  t r i a l  

in addition t o  that which has been discussed in the Statement of 
the Pacts WGS the t e s t i n m y  G €  JGdith B m k e r ,  ii f o r m s i c  consultant 
in Slood  s t a i n  pattern analysis and crime scene reeonatruction, 
which was adrai t ted o ~ e r  defense G b j e c t i z l n s  that it w a s  irrelevant 
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Richardson's house; he lzloked "straggly" and unkempt, bs;t his h a i r  

was nzlt r e a l  long, not shoulder length. (R1247,1249) Appellant's 

beard was longer t h a n  what was shown in the composite. (R1252) 

Michelle Acker, J i m  Acker's wife, testified that she had known 

Appellant for three to t h r e e - - a n d - a . h a l f  years ,  and State's Exhibit 

Number 37  ( t h e  composite) did nilt look like him. (R1261-1262) She 

had never seen h i m  with hair and beard that long. (R1252) 

On t h e  n i g h t  of January 10, 1 3 3 1 ,  Acker's husband was home all 

night from about 8:15 Gn. ( R 1 2 6 3 )  

J u s t  before Christmas, 1990, Acker went to Robbie Carter's 

~ p ~ r t m e f i t  and drGpped o f f  a 3ur5er King lunch .  (R1264-126T) She 

a s s ~ m e d  t h a t  Carter, her husband, and Appellant w ~ r e  t h e r e ,  because 

they all l e f t  f r ~ ~  her house in one car, which she saw at Cambridge 

Woods. (R1265) 

T m i  A z l i e r  testified that t h e  r e p o r t  Detective L i n t o n  wrote an 

their i n t e r v i e w  caf i ta ined 24 errors and inconsistencies, " ~ ; ! U B  a 

l o t  of s t i i f f  she  l e f t  ~ i l t . "  ( E l 2 6 9  l27C) Whefi Li i i ton s h ~ w e d  her  

the composite, Acker t o l d  her t h a t  t h e  hair was too lcng, that 

ApFellant never had a bearc! like L L - L  L i h a L ,  and t h g t  t h e  nose  wzs t o t a l  

ly wrong. (R1270-2271) Acker never indicated to Linton that she 

thought Aspellant GJZS a suspect in t h e  d e a t h  of Erandorr Snidsr, 

Acker knew that Appellant would not d o  that, but she did give 

L i n t o n  the names of severa l  p o s s i b l e  suspects who Cad ~ ~ i ~ ~ t h i ~ i g  t o  

do with drugs. (R1271--1272,1276- 1 2 7 7 )  Snider was somewhat involved 

w I L l l  U L ~ Y 3 ,  and had = ~ e n  known to steal drugs, and 1Lck.z.r t z l l d  L i n  ..:&I. ,.I.-* -- 
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t o n  that his killing had to be drug--related because of the way h e  

..- w a s  killed. (R1272) 

Snider abused Acker d u r i n g  their relationship; when t h e y  were 

in Tampa, she suffered a b r ~ k e n  jaw, broken arm, s t i t c h e s  t o  her 

knee.  (R1271-1272) She never knew ApBellant to do anything t o  

Snider as a result. (R1272) 

Several times Appellant had SrGught pork l ~ i ~  to various 

lGcations and shared  t h e m  with h i s  f r i e n d s .  (R1275) He gat  t hese  

F ~ E C E S  of meat from the  slaughterhause where Ron Richa rdson  worked, 

and they were bloodier t h a n  t h e  meat one would buy in a supermar- 

ket. (Rl275-1276) 

When Brandon S n i d e r  returned to Tampa from Indiana on January 

9, he called Acker from t h e  a i r p o r t  and apGlogized f a r  Khat he had 

done. (R1278) He said he was 5o ing  to sefid money f o r  the damage he 

had done t~ Acker's mather's h o u s e ,  and r e t u r n  the thinss he had 

taken. (R1278) S n i d e r  talked a b m t  d e a t h  a l o t ,  b u t  he did n o t  

8 

really seem t o  be i n  f e a r  when he called from the airport. ( R 1 2 7 9 )  

3 r .  Diggs testified f o r  t h e  d e f e n s e  t h a t  he did a drag screen- 

ing on the bcdy of B r a n d m  SiiidEr, which revealed the presef iee  of 

n i c o t i n e ,  benzodiazepines (Valium), and barbiturates, Szt f i ~  

cGeaine ~r mari juar*a. ( R l 2 9 : - , L 2 9 4 )  

Detec t ive  Roslyn R r o l l  testified for t h e  defense that GII Juiie 

2 1 ,  199: at the Hillsborough Couiity Gail, she questioned s i x  fellow 

inmates ot Appellant. (R39G) She showed t h e m  a Z;hotogray;h of 

AFSellant and asked i f  t h ? y  had heard him say a n y t h i n g  abcut his 

case ,  but ~ ~ n e  of them gave her  any information. (R330)  
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M a r c ~ s  Jordan testified t h a t  he  was in Appellant's cellhlock 

at the jail. ( R l 3 0 5 )  Appellant had police r e p ~ r t ~  k n  his cell 0 
which JGrdan and other inmates, including Keith Fernandez, read 

through. (R1305-1307) Duriiig the jail sweep when t h e  State ques-- 

t i o i i ed  all the prisoners, Keith Fernandez said, "Whatever it takes 

for m e  t o  ge t  out, 3 ' 3  5 ~ 1 n g  to do t h a t . "  (R1306-1307) 

Louie  Cata was also in the same c e l l b l o c k  with Appellant. 

Cata nsver talked tc; h i m  about his case,  and never QSW hirn (R1311) 

talking to anybody else about his c a s e .  (R1311-1312) 

Steven Johnson was in t h e  same cell as Appellant in June, 

U'ahiison never tallied to h i m  about h i s  case, and 1 3 9 1 .  (X1313--1314) 

never  s a w  him t a l k  t o  anyone e l s e  about his case. (R1313) 

After Jesse Porter's a r r e s t  on v"cine 14, he was in t h e  same 

c e l l b l o c k  as Appellant. (R1315) He did not talk t z l  Appellant about 

h i s  case, and did n o t  overhear h i m  talking to anyone abGut h i s  

case. (R1315) 

Marco LoFez was i n  t h e  same cellblock as Agpellant a f t e r  Lopez 

xas arrested GJJ June 1 0 ,  1991. ( R 3 3 3 3 - - 1 3 3 4 )  He never tallied abou t  

h i s  case with L o p e z ,  nor did L O P E Z  hear Appellant talking to a n y m e  

e l s e  aboilt his case.  (Rl333) 

James Smith was a r r e s t e d  on June 14, 1 9 3 1 ,  and was i n  t h e  same 

cellblock with Appellant at the county jsil. (R1334---1335) Smith 

never talked with hirn about h i s  c a s e ,  and fie-ver overheard  him t a l k - - -  

ifig to anyone else about his case. (Rl335) 

Arthur HGrne testified that he had known Appellant f o r  abou t  

a year and two n ~ i - ~ t h ~ .  (R1322-1323) State's Exhibit Number 37 (the 



c ~ r , g o s i t e )  d i d  n o t  ! G G ~  like Appellant. (R1323) His hair had never 

beefi to that l e n g t h ,  and Appellant's full beard ,  which he k e p t  c u t  

pretty c l o s e  to his face, was never as thin and "straggly" as t h e  

beard shown in &I-- L l l c  composite. (R1323) C n  January 1 0 ,  2991, Al;pel, 

:ant weighed hetxeen  2 9 5  and 335 .  ( R 1 3 2 5 )  I l~rfie saw A ~ p ~ I l a f i t  at 

h i s  house on t h e  n o r f i i n g  of Jarruarqr 11, 1992; they i e n t  t o  work 

together. (R1323-1324) Appellant was weariiig the s z m  s h o e s  he had 

worn a l l  w z e k .  (R1332) H o m e  did no t  see any blcod on them. 

(R1332) When a broadcast abou t  a homicide came o v e r  t h e  airxaves, 

Appellant d i d  n c t  react in any unusual way. (R1321) 

Horne had had occasiGn t G  see Appellant take f r ~ n  his r e f r i g ,  

erator pork loins t h a t  Appellant had obtained from a "butcher 

place" in Pasco County where Appellant xorked with Ron Richardson. 

(81324--1325) Korne had discussed Appellant's reprrtation f o r  n o w  

violence with Horrie's r o o m a t e ,  Parr l  Kilgore. (R1327,1330) I-Iorne 

3. a y a  +. .I rn referred t z l  Appellant as "kind  of a 5i5 teddy Sear - - ty r ;e  

p e r s o n . "  (R1327) 

H o m e  had seen Appellant with Toni Acker, but could n o t  say 

that he dated her. (RX328) Korne acknowledged t h a t  he may have 

t o l d  the State that h~ believed that Appellant was " s w e t  on" 

Acker. <Rl329) 

James Acker testified t h t  he xas home ~ i t h  h i s  wife and s o n  

on t h e  r ; i g h t  of t he  homicides. (R1337) The n i g h t  before that, he, 

Appellant., Mike Richardson, and two girls, on2 Gf whcm was named 

Robin,  were at Rofi R i z h a r d s m ' s  house. ,  drinking h ~ ~ r .  ( R l 3 3 7 )  

Acker denied participating in t h e  harnicides of B r a n d m  S n i d e r  an2 



RobSie C a r t e r ,  and he had riot 

CR1337-2338) He did n o t  GWE a 

The cornpcsite d i d  n o t  l o c k  

had never seer, Appellant with 

(R1338) 

been arrested f o r  these o f f e n s e s .  

folding Euck k n i f e .  ( 2 2 3 3 7 )  

l i k e  Appellant. ( R 1 3 3 7 - 1 3 3 G )  Aeker 

a long beard o r  hair like t h a t .  

Sometine around Christmastirne, Acker was wi th  A g l ; e l i a n t  a t  t h e  

Sriider/Carter residence. (R133S 2 3 3 9 )  Appellant brought a pork 

loin from t h e  butcher shop where Ron Richardsori worked, becalise 

they x e r e  g ~ i f i g  t o  have a barbecue. ( R 3 3 3 3 )  They nev2r  g o t  around 

t~ having the barbecue, hGwEver, and Appel l a n t  c u t  up t h e  p o r k  1 o i n  

s o  t h a t  he cou ld  ieave half of it with Carter. (R1333) 

Acker rememberEd that Snider  brGke Toni  Acker's jaw two or 

t h r e e  ysar3 ago. (Rl339-1343) Ackerr did n o t  do anything t o  Snider 

when he did that. (R1340) Acker did n ~ t  h a t e  S n i d s r ,  who  as once 

a friend Gf his; he more OK less stayed away from h i m .  (Rl340) 

Acker was u p s e t  abcut  w h i t  Snider did to the hozlse in Indiana c;here 

h i s  sister and rnother lived, but he w a s  n o t  mad enough to stab 

Snider 13 times and cut his t h r o a t .  (R1342--1343) Robbie Carter was 

a good f r i e n d  Gf Acker's, and he could n o t  shoot him six t i nes .  

Q 

(RX34C) 

Appellant's s i s t e r ,  Maureen Hsnnon, testified t h a t  she was 

home in hed at the time the homicides supposedly occurred, and she 

did ~ o t  see Appellant that night a f t e r  1C:C3. ( 2 2 3 5 4 )  It was Janu-- 

a r y  9, 1391 that she and t h e  Richardson SrGthe r s  arrived at Ron 

Richardson's house t~ find Robin Eckert an6 Kainla Allersna wai t ing  

for t h e m  m the s t e p s .  ( R l 3 5 2 - - : 3 € 3 )  The composi te  d i d  n o t  l o o k  a 

. . 



l i k e  h e r  b r o t h e r ;  h i s  h a i r  and beard had neve r  been q u i t e  t h a t  

l o n g ,  and h i s  cheekbones were n o t  a s  f u l l  a 3  those shawn i n  t h e  

cornsos i te .  (R1364) Maureen had never known her S r o t h ~ r  o r  Jim 

Acker t o  c a r r y  a f o l d i n g  Euck k n i f e .  (R1364-1365) 

Appellant t e s t i f i e d  t h a t  he was 2 6  y e a r s  o l d ,  s i x  feet, three 

i;chss tall, and weighed 3C5 pounds,  which was abou t  what he 

xe ighed  on Janua ry  1 2 ,  1 3 3 1 .  (Rl356-1367) H e  w e n t  as  f a r  a s  t h e  

e l e v e n t h  grade i n  szhzlzll. (Rl3E7) 

Before  A p p e l l a n t ' s  a r r e s t ,  he  was living kn a t r a v e l  t r a i l e r  

iidjazefit t~ the h ~ u s e  i n  Khich A r t h u r  ''Ru~ty" Korne and F ~ i i i l  

R i lgo re  lived. ( R 1 3 6 7 )  

Appellant knew b ~ t h  Erandan Snider and Robbie Car ter  WE::. 

(R1367) H e  g o t  a l o n g  g r e a t  with S n i d e r  rnost of t h e  * ' - -  L l l l l C ,  e x c e p t  

t h a t  S n i d e r  would become a " l i t t l e  obnoxious" when he g o t  drunk, 

but he  was a c t u a l l y  a " p r e t t y  inellow p e r s o n , "  Gjho never  argued and 

fought w i t h  anybody. (R1363-1368) C a r t e r  was the same way, b u t  he 

drank rnost of t h e  t i m e .  (R1368) Carter  Eias oii house a r r e s t ,  and 

Appellant narE o r  ! E S S  stayed away from h i n ,  because he did n o t  

want t o  g e t  him i n t o  t r o u b l e .  (E1368) 

On Janua ry  10, 1991 at 1 0 : 3 0 ,  Appellant w a s  at Ron R i c h a r d -  

s o n ' s  house p l a y i n g  a drinking game c a l l e d  " Q u a r t e r s . "  (R136S) 

T h e y  q u i t  at a little after 1 3 : 0 0 ,  an2 Appellant s p e n t  the night oii 

R i c h a r d s o n ' s  couch ,  because he was " p r e t t y  drunk" and d i d  n o t  want 

t~ d r i v e ,  and t h e  l i g h t s  were  n o t -  wGrking very well on h i s  c a r .  

(R136S 2 3 6 3 )  A p p e l l a n t  s a i d  t h a t  he  was nzlt i n v o l v e d  i n  t h i s  
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dGilSle homicide "in any wsy at all ," and did n o t  have any idea who 

did it. (Rl363) 

It was Wednesday, January 3, 1391 that Appellant was at Ron 

Richardson's house when Robin E c k e r t  , ICarnl a A! l ersma, J i m  Acker , 

sad M i k ~  RichardsGn xere there. (R1333) Apgellant d i d  n o t  stay 

late, b s c a u s e  he had to work t h e  n e x t  day. (R1383) 

Appellant d i d  n o t  have any rcrnantic i n t e r e s t  in Toni  Acker; 

they were just frkends.(R1370) 

Appellant worked at v a r i ~ i l s  jabs, including at t h e  slaughter- 

house v i t h  R o i l  Richardson. ( R 1 3 7 1 )  His j o b  xas to s h o c k  the ani-- 

mals and make a srna!! incision t o  bleed them. (R1371-1372) 

Appellant was at the S n i d e r / C a r t e r  zpar tment  e i t h e r  t h e  w e e k -  

end before or t h e  weekend after Christrrtas,  with J i m  A e k e r  afid 

Rabbie Carter. (R1372) Appellant took a pork l c i n ,  which they w e r e  

goin5 t o  barbecue, b u t  which t h e y  did n o t  have a chance to do, be- 

cause Acker had t a  leave to zave r  a pool t a b l e .  (R1373) Appellant 

therefore boned o u t  half of the meat for Robbie C a r t e r  and c u t  h i m  

some p o r k  chops. (R1372--:373) Appellant went. u p s t a i r s  in t h e  

@ 

apartment to use t h ~  bathroom. (X1374) r L  I L  was "most definitely" 

possible that Appellant used h i s  hands t o  guide  himself wheii he 

came back downstairs, bzcause the stairway was v e r y  s t e e p ,  and he 

had been d r i i i k i n g  a l o t .  (Rl374-1375) 

Appellant testified that he never grew h i s  beard as l ~ n g  as 

=hat was d e s c r i b e d ;  an inch was about as l o n g  as he ever grew it. 

(R1376) 
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Appellan'i recalled hearing a t e l f v i s i m  SrGadcast a b o u t  a hom- 

icide on the morning of u'anuary 11. that nentioned the Cambridge 0 
Woods Apartzenks. (X1331) Appellant rernarkec? to R r ; s t y  H G r n e  t h a t  

he knew somebody t h a t  l i v e d  there, b u t  A p p e l l m t  did not really pay 

much attention t o  the b r o a d c a s t .  (RL381) That night, Appellant 

w e i i t  to his sister's hause  and had a keg party with his two s i s te rs  

and t h ~  Richardson b r o t h e r s .  ( R l 3 8 2 )  T h ~ y  barbecued, and made a 

huge bonfire in t h e  back y a r d .  ( R 1 3 8 2 )  Everybody s p e n t  t h e  night 

at 14i;ureen Ilannon's house  because they Were drunk. (R1382) 

The next m ~ ~ - f i i i i ( j " ,  Appel la i i t  learned a b o u t  Snider and Carter 

hav ing  been k i l l e d .  (R1382-1383) He called T m i  Aclier  at her 

mother's house in Indiana and they talked abou t  the f u n e r a l .  

9 0 9  \ (El J U J  J 

C n  January 2 4  whejn Appellant g o t  home from work, there was a 

card from a Detec t ive  Cr iSb  on his dcor .  (1387,-:3&0) Appe l l an t  

t r i e d  s e v ~ r a l  time to c a l l  him, bu t  was unable t o  reach hi=. 

(X1388,-1339) Appellant eventually made contact with C r i S b  on  Feb- 

ruary 1. (R1393) App~llant shaved that day bscause he ha2 a dste 

that night. (R1330) 

!ith r e g a r d  t o  K e i t h  Fernandez, Appellant testified that he 

t G l d  Fernandez that he d i d  n o t  f e e l  a s  thol;gh t h e  investigators 

were trying to find t h e  p e r s o n  who really did t h i s .  (R1334) Whzn 

Fernandez asked him if the weapons hs;d been f c u n d ,  Appe l l an t  

replied, "Eat to my knowledge, but at this r a t e ,  t h y  probably 

never will b e . "  (R1394-1395) With regard t o  any s t a t e m e n t  about 

SloGdy prints, Appellant tzlld Pernandez that according to Hazel: 
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Linton's exact statement, they claimed that they had a fingerprint 

so clear t h a t  it was like t h e y  dipy;ed it i n  b lood  and t ouched  the 

d o o r ,  b u t  Appellant said that this was nclt t r u e ;  there w a s  n o  P G S  

sible way that he co.;!d have had a h l o a d y  hand, btecawe he was not 

tberf t h a t  night. (M395-1395) With regard to any statement about  

blowing h i s  alibi, Appellant had talked to h i s  s i s t e r  on t h e  t e l e -  

phone about the f a c t  that FeGple a t  the s l a u g h t e r h ~ u s ~  had Seen 

questioned abou t  t ~ j ~  womeii. { R l 3 € 3 )  When h i s  s i s t z r  asked h i m ,  

Appellant t o l d  her  that t h ~  o n l y  ~ W G  xomen t h a t  he knew of wer2 

Robin and Kamla, but that they were t h e r e  t h e  night before. (R1336) 

Aspellant then said t o  his s i s t e r ,  "Apparently what they're t r y i n g  

t z l  do is put Jim and all ~f us together, trying to I O G ~  bad, t r y i n s  

to blcw my alibi." (R139G) 

rn rerrarrze Gwen, a zhe rn i s t ry  professor at the University of 

South Florida, d i d  a series of experiments that led him to conclude 

t h a t  the S - G S S ~ Z A C ~  found on the i n s i d e  of the d o o r  to the victims' 

apartKent, as well a3 the s-abstance on t h e  stairwell wall [that is, 

t h e  ~ W G  areas of t h e  a p a r t m e n t  Eihere Appellant's fingerprints 

allegedly ;ere faund] was more c o r r s i s t e n t  with blood from o l d  neat 

than  i t  was with f r e s h  S l ~ o d .  (R14C6-1423,1431-1432: 

Paul Kilgore  {who xas the f i n a l  defense witness) had knowii 

Aspellant since O c t o b e r ,  1 9 3 C .  (R1437) The c o i ~ p ~ s i t e  drawing d i d  

a L , , ,  n o t  lGGk :.ike A - * * ' ' * - * *  p p c * * a * r c . ,  he had n e v e r  had h a i r  o r  UcaLd that 

l m g .  CR2438) Kilgore had known Appellarrt t o  t a k e  park XGins o u t  

of t h e  r e f r i g e r a t o r  and t a k e  them t o  a friend's house .  (R113S-1433) 



Penalty Phase 

mr. r r r ~  State rested w i t h o u t  presenting any additic;na! evidence a t  

penalty phase. (E1594) 

A p p e l l a n t  Zjresented t h e  t es t i i i i ony  of three wi tnesses .  (R1597- 

ICOO] Toni Acker testified that she did n o t  believe that A p p e l l a n t  

xould d~ anythizg like that [that is, c o ; i i ~ i t  t h e  murders], which 

she f e l t  were drug- - re la ted  because of the way t h e  v i z t i r n s  were 

killed. (RL535) Agpel la i i t  had even p a r t i e d  w i t h  Snider  and C a r t e r ,  

and Acker q u e s t i o n e d  why he would kill h i s  own friends. (Rl593) 

Appellant F J ~ S  a " g G G d - - t i m e  guy, carefree, liked t~ have  fun." 

(RlS38) He had even babysat f G r  Acker's child. (R1598) 

Barbara Hafinon, A p p e l l a n t ' s  mo the r ,  t es t i f iec!  t h a t  he was the 

youngest of their f o u r  children, aiid t h e i r  m l y  s o n .  (R1598-1599) 

Appellant did not want his parents t o  t e s t i f y  because he knew how 

b a d l y  they were  l i - x t i n g .  (Rl533) Appellant had never  hurt anybGdji 

in h i s  whole life, and could n o t  even hurt an animal. (R1599) Ide  

had always taken care of everybody e l s e ,  and. ZOU!~? n o t  hurt any- 

body. ( 1 5 9 3 )  Mrs. Ilannon asked t h e  j u r y  n o t  t z l  take away Appe: 

lank's life, so that they would have a chancE t o  p r o v e  t h a t  he 

never d i d  a n y t h i n g  l i k ~  this; he co~ldn't. (R1593) 

A p p e l l a n t ' z  f a t h e r  testified that he had a l w a y s  been a " teddy 

bea r ,  never a violent p e r s o n .  (R1600) Appellant had a l w a y s  been 

awartz o f  h i s  s i z e ,  and t h a t  ;-;lade him s t e p  back and t h i n k  and  n e v e r  

try t~ h a m  ~ a y h ~ d y .  ( R l E C C )  Appellant s a i d  he was iznocent, r;;nc! 

Mi-. ilaiinon believed t h a t  h~ xas, and thought he ought  t~ be given 

I I  
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The trial court should n o t  have excused prospective j u r o r s  

Ling and Troxler for cause. Their answers during voir dire did n o t  

show that t h e y  were  irrevocably committed t o  v o t ~  against t h e  d e a t h  

penalty ir, all circumstances. N G r  did the questioning establish 

that they could not fol!ow t h e  law, o r  that their v i e w s  on capital 

punishment would prevent 01: substantially impair t h e  performance of 

their duties as jurors. The State failed to carry its burden t~ 

show that Troliler and Ling were excludable for cause. 

The court SelGw e r r e d  in pernittins the State t~ question its 

vk tness ,  Toni  Acker, rega rd ing  whether she had spoken  with her 

brGtker abou t  t h e  possibility that Appellant rnight have been in--. 

valved in the iiistant homicides, and exacerbated the problem hy 

allowing t h e  State to izpeach A c k e r ’ ~  negative respcnse t h r ~ u g h  t h e  

testimony of Eetective Mozel l Lifit~n. The State invaded the 

province of the j u r y  by adduc ing  t f s t i n x n y  t h a t  Acker  had he ld  an 

o p i n i o n  orr t h e  Gltimate issue ir; the case, Appellant’s guilt o r  

irrnc3ceficeJ that was adverse t o  Appellant. 

The lower court s h o u l d  nct have permitted the State to engage 

in prosecutorial zlverkil!  by presenting cumulative evidence of an 

inflarnatcry nature. The bloody shorts aiid s h i r t  ~f stabbing v i c -  

C ’  ~ i m  Brandon Snider arjd the teStiKlGfiy G f  b!aGd splatter e x p e r t  

J u d i t h  Eunker had nzl relevanee and s h o u l d  not have  Seen admitted. 

T C  I L  t h i s  e v i d e n z ~  had any m a r g i n a l  proSati.ve value, i t  was far 

outweighed S y  the danger of ~ n f a i r  2rejudicc and t h e  needless 

presentation of cumu:ative Evkdffic-e.  
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rnL  ALE Especial ly heinc;as, atrociom GL' curel a g g r a v a t i n g  circurn - 

s t ance  is unconstitutionally i ia5ue and, as applied, does nclt g ~ n ~ ' - '  

k n e l y  limit the class of p e r s o n s  eligible f o r  t h e  death p e n a l t y .  

This  aggravator has not been i n t e r p r ~ t e d  i n  a rational and consis- 

tent manner by t h e  Czlur t ,  and S O  sefitencing judges a r e  p r o v i d e d  

with inadequate guidance to e n a b l e  thern t o  separa te  t h e  murders 

which q u a l i f y  as ~specizlly heinous, a t r o c i o u s  o r  c r u e l  from t h o s e  

which do n o t .  

The trial court's instruction to Appellant's j u r y  at peaalty 

phase t h a t  t h e y  c o u l d  consider in aggravation that t h e  crime for 

xhich Appellant wzs t o  be sentenced was esgezially wicked, evil, 

atrocizlus o r  cruel did azlt provide the j u r y  ~ i t h  sufficient 

guidanzE t o  pass constitutional mus te r .  As a r e s u l t ,  t h e  jury's 

penalty recornmendations are tainted, and Appel lant  m u s t  be g i v e n  a 

new penalty phase before a new j u r y  imganeled for that purpose .  

The court below s h o u l d  not have folind that t h e  homicides of 

Brandon Snider and Rzlbbie Carter were especially wicked ,  evil, 

a t r z l c ious  o r  cruel, nor shGllld t h e  court had i n s t i - u c t z d  t h e  jury on 

t - L . * m  crrGae aggravating circunstances. T h e  evidence failed t~ s u p p o r t  a 

4=; LLrrLdirrg ,.: of :IAC as t o  the simple s h ~ o t i n g  death of C a r t e r .  This 

aggravatcr  was n o t  supported by t h ~  f a c t  t h a t  Carter was s h o t  s i x  

times, ~ ~ 9 0 ~  L++ t h e  f - h L  L a L L  C L - C  L i l a L  he  may have "seen it  mifi fig" f o r  a 
-1 

brief g e r i o d  before he xzs shot. Any suffzrlng Car ter  may have 

endured did n o t  last long.; he e x p i r e d  shortly after t h e  shooting. 

Furthermorf, t h e  court gave Appellant's j u r y  instructions on b u t  

G n e  s e t  of aggravating circumstances t~ C G V ~ ~ :  b o t h  homicides, and 



s o  t h e  jury may have i m p r ~ p e r l y  attributed HAC to bath killings, 

despite t h e  l a c k  of evidentiary s u p p o r t  therefcr. 

ml. - lower c G w t  should riot have instructed Appellant's jury GE 

ths aggravat ing  circumstance that t h 2  capital felony was  om-^***^ l l l l  L c cu 

f a r  the p u r y ; ~ ~ ~  of avoiding G C  pr~venting a lawful a r r e s t ,  nzlr 

s h ~ u l d  t h e  court have found this aggrava tor  t o  e x i s t  as t o  the 

RobbiE Carter killing, as it was n ~ t  suppc r t ed  b y  the evidence .  

The Court has r epea ted ly  stated that the f a c t  that the victim and 

the defefidant knev each o t h e r  is ac t  enough t~ jGstify a finding of 

this factor. That  Appel lant  may have told a cellmate a f t e r  Appel- 

!ant was arrested that t h e  cellmate should n o t  have l e f t  any w i t ,  

Tresses was basically irrelevant, and plrovided scant additional 

s u p p o r t  for this aggravator .  

The t r i a l  c o z r t  should not have instructed Appellant's j u r y  on 

C h  Lrle a y y L a ~ s t i ~ g  -_-__. circumstance of previor;s c o f i v i c i t o n  of another cap - -  

a 
ita! felony, n o r  found and weighed t h i s  a g g r a v s t o r  i n  the sentenc- .  

i i ; ~  e q ~ a t i o r r ,  when it KZS based s o l e l y  upon ~ppellaat's zontempora- 

I I ~ G G S  C G E ~ ~ C ~ ~ G I - ~ S  for capital felonies. r- Enacting section 

n-1 JLI.ITl\J/(b) I A I f C \  of the Florida S t a t u t e s ,  the legislature never in- 

tended for a contempormeGus  c m v i c t i m  ti3 be sufficient to find 

this aggravating circumstance applicable. 

The barebmes  s e n t e n c i n g  order entered by t h e  t r i a l  c o u r t  is 

n o t  sufficiently clear and s p e c i f i c  to enable  this Cour t  t o  conduc t  

a meaningful review of Apsellant's sen tences  ~f death. The o r d e r  

is particularly lacking i n  i t s  development of the facts, and czln- 

tains little ~i :  ac t  analysis. Because t h e  c o u r t  d i d  i iot  nake t h e  
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statutorily regi i i red f i m l i n g s ,  ApgeXlant's dEath sentences m a s t  be 

v a c a t e d  i n  favor of life s e n t e n c e s .  * *  ..% 

Appellant's death  szf i tences  c a i i n o t  s tand where he was t h e  o n l y  

m e  of t h z  t h r e e  nen whc; sllegedly p a r t i c i p a t e d  i n  the e v e ~ t s  a t  

Cambridge Woods t o  be sen tenced  to t h e  ultimate s z n s t i m .  E m  

Richardson testified ayai i i s t  A p p e l l a n t  a t  his t r i z l ,  I n  return, 

Richardson was permitted 3 ; ~  plead  t o  m e  C G - X I ~  ~f Z C C ~ ~ S G ~ ~  a f t e r  

t h e  f a c t  aad r ece ive  z f i v e  y e a r  prkszln SsnteI ice,  and he is LOW "on 

J i m  A c k e r ,  who initiated the i n s t a n t  killizgs, and the s t r e e t .  

who had n o t  eve: been a r r e s t e d  at t h e  time af Appel!ant's trial, 

was e v e n t u a l l y  charged w i t h  t h e  m i i r d ~ r s  and found guilty, b u t  

received two l i f e  sentences. The f i n a l  d i s p o s i t i o n  of Richardson's 

case and Acker's case ~ c c u r r e d  after Appellant was scnterrced, and 

si3 neither A p p e l l a n t ' s  j u r y  :or t h e  court had t h e  henefit of this 

information i n  making t h e  sentencing decislans. ::owever, in the 

I' 

exei-cise of i ts  .r-.-_. Lcvlcw ,-.-* function, this Court can and must take into 

c ~ n s i d e r a t i ~ n  what happened t G  Ackzr and Richa rdson ,  and m u s t  coa  

clude thiat the ~iili. '  way f G r  equal j u s t i c e  to p r e v a i l  i s  f o r  P a t r i c k  

EIannon t o  bse taken off of d e a t h  TGW. 
I 
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ARGUMENT 

mr1q m n r  
I I L L  I I L I A L  CC'JRT ERREE BY S T R I K I N G  
PROSPECTIVE J U R O R S  LING AND TROXLER 
POT: CAUSE IN V I O L A T I 3 N  OF THE SZXTX 
A E 3  FCURTEENTR AMENDME&TS, UNITE= 
STATES ,-+A ~ ~ r n m r n m r  rn ,"hd I I I J I ICN . 

During v o i r  d i r e  examination at Appellant's t r i a l ,  the przlse-. 

death ~ ~ n a l t y .  7 3 ;  l l s a  ,-# pre!irninary questioning of Mi-. Ling and Ms. 

T r G X I e r  iii t h i s  regard went s s  fallows (R47-50) 

L i k e  o t h e r  crimes in t h ?  State zlf F l o r i d a ,  
i f  M r .  I-lamon is convicted of f i r s t  degree 
mirder ,  the j u r y  then deliberates and makes a 
rezorrdrsndation by  . i i la jcr i ty  v ~ t e  as t~ 'L- L l l C  

sentence. You all understand that? 

(Frospective j z l ro rs  iadicating affirmative 
l y )  

MR. L E X I S  [ p r o s e c u t f i r ]  : That's important 
that Y G U  distinguish between what we call the 
guilt phase ve'll refsr to i t  as guilt phase  
tL.i"cug~lo.dt & L *  L L I C  t r i a l  ; that's the phase in 
which t h e  j u r y  determines if, in fact, the 
defendant is guilty, and if L - ' -  A I C  a y u s  - - - ; ' I . - -  I ~y - - L - L  W I I ~ L  

ci-imE Fi"' 1 L. ,  ,F m L - c  ' n  
U L .  A l i a L  t h e  guilt phase. 

And t h e  penalty phase which m l y  coines about 
if the defendant's convicted ~f f i r s t  degree 
m u r d e r s  

L e t  me address these peogle hei-e. D i 2 .  any 
of you f o l k s  r i g h t  here in f r o n t  zlf me have 
any personal feelings, religious feelings that 
w ~ u l d  preclude you from recommending the 

..A wUu!d keep you f r ~ m  doing it? 
imposition of the d e a t h  penalty? J u s t  F 1 - C  L L ~ L  

MR. L T N G :  T d o n ' t  know. I don't know. 
1'; not oppased  t z l  it, b u t  I've inever Seen p u t  
iii a p o s l t i o r i  t a  i ? ~  that. I d ~ i i ' t  know how I 
wuuld feel at the tine. ..- 



f a i r  t z l  say that I yucas it's 
your autlook changes when yoU'ife sitting in 
one of t hese  chairs as opposed t ~ -  

).jp\* LEWIS: f -..-- 

MR. L I E G :  Reading t h e  newspaper.  

pg . LELJ I s : ... 4. - 1 
at w o r k ,  o r  s i t t l i i g  on a bar  s t o o l  talking 
abcut  criminals, right? 

L a L l i i n g  around the break a r e a  

:;"IR. L I N G :  Y e s .  

MR. LEV: s : G t h e r  thaii t h i s  gentleman 
here.. .. i c I I. s Mr. Ling? 

MR. LING: Y e s .  

MR. LEWIS: Gther t han  t h i s  gentleman here, 
you have ~ r o  r e l i g i G t l s  or personal feelings 
that would p r e c l u d e  you ~ ~ G K I  rscoKmending the 
imposition of the death penalty? 

The sarne questim f o r  you folks o u t  here: 
Any of yo: have any gersonal, religious, o t h e r  
types of feelings that would just automatical-. 
ly preclude you  from r e z o i m e n d i n g  the i m p ~ s i -  
tion ~ f .  t h e  death p m a l t y ?  Nobody? Gkaq'. 

Mrs.  Troxler. 

MS. TRGXLER: (Indicating affirmatively) 

MX. LEWIS: Pzlur hi;sband, I t h i n k .  recently 
defected f r o m  t h e  Tangs n~wspaper and now 
works in St. FEterabErg. Is t h a t  a c c u r a t e ?  

:4R. LEWIS: Go ysr; have any s t r o i l g  feelings 
f o r  or acjainst CLhf dea th  penalty? 

MS. TROXLEE: I f  1 had to--.: d~ have f e e l - -  
irigs about it. 1 Contemplate whether I t h i r ;k  
that t h e r e  s h o u l d  be a d e a t h  penalty o r  n o t ,  
G T  i f  sozeone sho-iilr? be sentenced  to d e a t h  O K  
n o t ,  biit I think t h a t  I could do so w i t h  an 
~ p e f i  mind. 

MR. LEWIS: A n d ,  i n  an a p p r o p r i a t e  c a s e . -  
t h i s  i s  a different ques t ion- - - - i :  an appropr i - -  
ate case, d~ you think yoii could recGiTu?leTrd, 
Ms. T r o x l e r ,  the death genalty? L e t  me say, 
yoil don't have  an i d e a  of what an appropriate 

4: 



case is abcut. That's something you'll learn 
a h o u t  from the penalty phase. Withzlr;t going 

same aggravating circumstances, szlme mitigat-- 
ing circumstancEs, and if you find there's 
aggravating circumstances s r o v e n  beyond a 
reasonable doiibt and y'ou deal ~ i t h  the miti- 
sating zircurnstanczs,  weigh then; 2nd make a 
decision. So: d o n ' t  k n ~ w  y e t  i f  this is aii 
apprGpriate case, b u t  in an appropriate case, 
do you t h i n k  yoz; C G U ~ ~  reccimead the imposi,. 
tiGn of a d e a t h  penalty? 

I l l L u  ;+..I-- detail, the C o u r t  will g i v e  y ~ i l  p ~ ~ ~ i b l y  

MS. TRCXLER: No. 

MR. LEWIS: You t h i n k  you cz lu ldn ' t  do it? 

MS. TRGXLER: NG. 

NS. TECXLEX: Yeah. 

MR. LEWIS: No m a t t e r  what the facts are? 

MS. TXCXLER: I would say that f io matter 
what the f a c t  are, I think 1 would have to 
understan6 the facts in order tc make that 
decision, h u t  i t  would be difficult. X would 
say not knowing the facts ~f the case that T 
wGuld really have a hard  t i m e  imp~sing the 
d e a t h  penalty. 

MR. LEWIS:  Piow,  do ycu mderstand t h a t  
before YOU would be able to make that r e c ~ n - -  
mendation, y ~ u  would have heard t h e  f a c t s  iii 
the case? 

MS. TRQXLER: Yes. 

MR. LEWIS: Then you would have  had to have  
been ane of t h e  unanimous jurors who found him 
gui l ty of f i r s t  degree rn i l r de r ;  you understand 
iiie? 

MS. TROXLEE : Vh -hub .  

:."I. LEWIS: Then a f t e r  that, w e  would have 
the penalty phase .  Ia the penalty phase,  YOU 
may hear fio rn~re  ev idence  thai; y ~ u ' v e  already 
b e a r d .  Y G X  n i g h t  hear  differ~nt e v i d e ~ c e .  We 
don't know. B i i t  where you  s i t  =ow, you corrld 



a c t  recommend t h e  imposition of the death 
penalty, could YGU? 

MS. T*PC)XLER: f don't have a i - e l i g i o u s  
conviction, hl;t personally 1 d o n ' t  t h i n k  I 
c o u l d .  

The proseczltzlr returned shortly t~ the subject of t h e  dea th  

penalty, and had the fGllowing exchange with Ling (R52): 
* .  MR. LEWIS: Let's gc; I---', uacIA to o r i g i f i a l  

q u e s t i o n  1 a s k e d  these f o l k s  G U ~  here. In an 
a p p r o p r i a t e  case, aiii keep ing  i n  mind t h a t  we 
dsn ' t  know y 2 t  what an a p p r o p r i a t e  case is, 
but in arr a j sp rGpr i a t e  case, cozrld you recom 
mend t h e  i n p ~ ~ i t i ~ i l  of the death p e n a l t y  t o  
t h e  Court? 

MR. LING: Well, about  t h e  zlnly way I c o u l d  
answer your questicn i s  maybe. 

:-!I?. LEWIS: Is it f a i r  t o  say t h a t  y ~ i l ' r e  
unsure? 

1 - 4 ~  . r T n r n  . 
U L l ' ( L 7 .  Y e s .  

Later, t h e  ~ ~ O S E C U ~ G ~  asked the prospective j x r o r s  Fihether ,  if 

they had a l r e a d y  heard t h e  f - - L -  I a L L a  and thought that t h i s  was arr 

a ~ p r o ~ r i a t ~  case, they could recornend t~ t h e  court t h e  imposition 

of the death pena!ty.  (RS4) L i i l g  responded t h a t  he wss "still un- 
*I s u r e .  (R55) Troxler answered t h a t  she did n o t  know what ar; a p p r o  

p r i a t e  case would h e .  (R5G) She agreed with t h e  ~ K G S ~ C U ~ G ~  that i t  

xas  fair to say t h a t  she  c ~ u l d  n o t  t h i n k  ~f O ~ E  that would be 

appropriate. (R56) 

Thereafter, w h ~ i i  t h ~  court and c o z r n s ~ l  = e r e  d l scuss i f ig  cha:-- 

What s a y s  t h e  Skate t s  t h e  first twelve 
j i i r o r s  i n  the j a r y  box becoming the j u r y  i n  
t h e  c a s e ?  



MA. LEWIS: I'm a little concerned abcat 
M r .  Ling. 

THE CC'U'RT: F i n e .  C G ~ S  State and Defense 
st i r ;u!ate  t h e  Court caii excuse M r .  Ling? 

THE COURT: F i n e .  H e  says he can be f a i r .  

MR. LEWIS: Said he coa!d be fair, had some 
+ f f i c u J t y  w i t h  C L -  Jn-4. 

LAlc U c a ~ h  penalty, as you mag 
recall , with the questions abzlut t h a t .  Aiid my 
question t o  him,  even after having to 90 
farther than yo'cl ncrrnally have to g ~ ,  assume 
it ' 3 an appropriate cas?, could yzlu i-eco;-n;i;eiid 
t h e  i m p G j s i t i o n  of t h ~  death penalty, he uaz 
still hesitant, said zaybe, didn't know. r i o t  
as definite a3 M r s .  T r o i i l e r .  Se said nzl, 
but . .  - 

I l V Y  i i iE CGURT: S O ,  you zhallefige X r .  LiEg 
hecause  he d i d  n o t  unequivccably [sic] say 
under appropriate circumstances, he c o u l d  
recommend t h e  d e a t h  penalty? 

MI. LEWIS: I f  he was even close t~ that, 1 
I * _ . .  wuuldn't cha!lenge him for cause. He wasn't 
even  c l c s e  t o  that. 

THE COURT: Y'ou agree  that's ;hat he did 
say: Ile wasn't d e f i f i i t e ?  

MR. ESPICOZO: Not really. I would say he 

t h i i i k  he vas c;i!l ing to listen t o  the evidence 
beforE he reached t h e  decisicn. 

wasn't gGing t G  pr2 j i ldg.e t h z  evidence. f 

THE COURT: M y  recclleetion is that he did 
n o t  say that he c o u l d ,  under tlit appropriate 
circumstances, reeomnend the death penalty and 
he vacillated. A n d  t h e  case law is cleGr t h a t  
t h e  S t a t e  is e i i t i t l e d  t o  challenge any j u r ~ r  
who answers with r e f e r e n c e  t~ the death  p e n a l -  
ty k i i  the mariner that Mr. Ling answered, is 
s i ib jez t  tc a challerige for cause. 



ME. LEVIS:  W e  would move to h a v ~  her 
removed for cause. She indicated that she 
could not i r n ~ o s z  O K  reccmend t h e  irnposition 
of the death penalty. She ---- W a a  p r e t t y  strong 
abou t  that. 

ME. EFISCGPO: I d o n ' t  agree with that. 

THE COURT: You don't a g r e e  that's tjhat she  
s a i d "  

!."IR. EPISCGPG: lo, f t h i n k  s h e  ~ ~ ' i c l d  con-- 
& L *  L l l c  ev idence  before she would render an 

o p i n i o n .  

THE COURT:  Eenied .  I mean, the cha l l enge  

remembers thzt s h e  uneguivocably [sic: s a i d  
t h a t  s h e  fray not. Sa able t~ recornend t h e  
dea th  senalty under any circumstances. 

for cause is granted. The Z G i i T t  dkstinct!y 

tf u n l e s s  a venireman is irrevocably committed befors t h e  trial 

begiiis  t o  V G ~ E  agaifist  t h ~  d e a t h  penalty rega rd less  zlf & L  L L L c  f a c t s  

aild c i r c u n s t a n c s s  of t h e  case, he canriot be excluded f z l r  cause. 

Johnson v .  State, 1 7  F!a. L. Xeek ly  S 6 3 3 ,  6C4 { F l a .  Gct. 1, 1 9 3 2 ) ;  

Davis v .  Gecrqia, 4 2 9  U.5. 1 2 2 ,  97 S .  Ct. 3133, 5G L. Ed. 2d 3 3 3  

The e x c l u s i o i i  frcin a c a p i t a !  j u r y  of any j x r o r  Z ~ G  is quali. 

fied t o  s e r v e  r e q u i r e s  that t h e  s e n t e n c e  zlf d e a t h  Se vacated. Gray 

v .  Mississiprii, 402 3.5. 645, 1C7 S. Ct 2 0 4 5 ,  3 5  U .  Ed. 2d 6 2 2  

<:387); Davis v .  Gecrc;ii;. In Witherspoon i ; .  Illinois, 33: 3 . 5 .  

513, C8 s .  C t .  1 7 7 0 ,  2 3  L. l7AJ CIU. 2 6  3 7 6  ( 1 3 6 8 ) ,  the United S t a t e s  

S~ipreme  C G U ~ ~  h ~ l d  that t h e  Sixth Arnendinent r i g h t  to an impartial 

jljirg and Fourteenth Arnendinent due process  a r e  violated when all 

j u r G r s  oFBcsed to capital pufiishiiient a r e  s t r u c k  ~ G T  cause fron a 

capital jury. As refined k i i  Adams v .  T e x a s ,  44:: IT U . d .  J U ,  3 o  100 s .  

A E  f J  



C t .  2 5 2 1 ,  6 5  L. Ed. 2d 5Gl ( 1 9 8 G ) ,  t h e  applicable p r G p o s i t i a n  of 

0 l a w  i s :  

a j u r o r  m y  i iot  be eha!leiiged f G r  zaiise based 
u p m  h i s  views abou t  capital sunishment unless 
t h e s e  views could p r e v e n t  G T  suSstantizlXy km 
p a i r  t h e  perfcimance of h i s  d u t i e s  a s  6 jurzlr 
i n  accordaace with h i s  i n s t r u c t i o n s  and his 
zlath. 

4 4 8  3.5. a t  45. Accord Wainwrisht v ,  Witt, 469 C . S .  412, 205 S .  

C t .  844, 8 3  L. Ed. 2d 84: (2985); Foster v. State, 17 F l a .  L. 

Weekly S 658 ( F l a .  3 c t .  2 2 ,  1 9 9 2 ) .  

As Sustlce Rehnquist has explained: 

It is  irnpGrtant t z l  rernernber t h a t  n o t  a l l  ~ h o  
o ~ p o s e  t h e  death penalty a r e  subject t o  T ~ I K G - W -  
a1 fcjr cause i n  capital cases; t h o s e  xho firm- 
ly believe that the d e a t h  Benalty i s  u n j u s t  
may nevertheless s e r v e  as j u i ' G r s  in capital 
cases  SG long as they zks.te clearly t h a t  t h e y  
a r e  willing to temporarily s e t  aside their own 

(2336). 

The burden of prof i f  t h a t  a prospective j u r o r  is excludable €GL'  

lack of impartiality r e s t s  K i t h  t h e  Farty seeking exclusion. Wain- 

w T i - L *  y l l L  v .  Wit\, 459 V.S. 412 a t  4 2 3  (1955). 

rnL L l l E  - i r ~ i r  d i r e  afisWErs g i v e n  b y  p r ~ s g e c t i i i ~  jurzlrs Ling and 

rn, LLoxler did n o t  demonstrate that they were disqualified to served 

ir; acczlrdanze with t h ~  principles diseusssd above .  T r o x l e r  i n i t i -  

a l l y  i r i d i z a t e d  that s h e  zzluld consider t h e  dea th  penalty "witL L l l  ail 

ope= inifid," (R42 4 3 ) ,  but t h e n  e q u i v o c a t d .  and s t a t &  that she did 

- L L u L  ,c t h i n k  t h a t  she  e ~ u l d  r e c ~ ; n ~ e f i d  death o r ,  a t  l e a s t ,  that i t  



that s h e  c o u l d  n o t  F G ~ ~ G W  t h e  l a w  as it xas g i v e n  to her by the 

court, aiid she was n e v e r  specifically asked if s h e  cou ld  do SG. 

ZT rrer response t h a t  she " ' ~ ~ ' i l d  really have  a hard t i m e  imposing the 

death penalty" srrggests that m * * - -  r L v n l e r  did not anderstand the advk-- 

s a r y  nature of the jary's penalty recornmendation, and this mi3--- 

understanding of h e r  role may have been the cause of her h e s i t a n c y  

The then@ t h a t  r an  t h r o u g h o u t  Ling's vair d i r e  was that he xas 

s i r n g l y  u n c e r t a i n  whether he c o u l d  recanmend a sentence of death. 

anL 
n L  n o  time did he say t h a t  he was i r r e v o c a b l y  comittec? ti; - + - & -  V U L C  

against d e a t h  regardless ~f t h e  facts, rizlr did he i n d i c a t e  that he 

c o u l d  act ab ide  by the judge's instructions on t h e  law. 

It is instructive to conpare the voir d i r e  conduc ted  in the 

W L L l l  the Y a i r  d i r e  i n  Sanchez,Velasco v .  State, 570 instaiit .-: L L  

So.  2d 938 (Fla. 1993). There t h e  t r i a l  judge asked a general  

s z r e e r r i n g  q i i e s t i c n  G f  p r ~ ~ p e c t i v e  j i i r ~ r s  regai-diiig scruy;!es against 

the d e a t h  penalty. This Court agreed that the initial q u e s t i o n  

"was not a d e q u a t e  by itself" t z l  disqualify potential j u r ~ r s .  573 

s o *  *a ,* 0 7  c 

~ G ~ ~ G ' V J - - U P  qixest ions were asked of a l l  j i z r o ~ s  who indicated apposi 

L U  a& J L a .  Rowever, IIG reversible error was z s i x i i t t e d  because  

tion t z l  t h e  d e a t h  genalty. No j u r o r  was excused n l e s s  he G T  she 

indicated unequivocally that he o r  she coald r i c k  fallGx t h e  law. 

Here, LO q u e s t i o n i n g  zlf Ling or Troxler occurred that showed t h a t  

e i t h e r  one of them c o u l d  n o t  fGllGw t h e  law. A n d  ia the examina--- 



tior1 4-L-c  LllaL d i d  t a k e  p l ace ,  neither prospective j l ; r G r  indicated that 

h i s  o r  her- viexs orr capita! punishment would adversely a f f e c t  h i s  

01: her ability to serve on Appellant’s j u r y .  

The t r i a l  c o u r t ’ s  exclusion of Ling and Troxler  as improper. 

AFBf’ L L a i l L  s sentences ~f d e a t h  xds t  therefore be vacated because 

they were imposed in violation Gf h i s  S i x t h  and F ~ ~ r t e m t h  Amend-, 

m e n t  rights t o  an irnpartia! j u r y  and due prGcess of  law. 



ISSUE 1 1  

r n l T  . LAIC STATE WAS IMPRGPERLP PERMITTED 
TO INVADE THE PRG'JIP:CE CF THE JURY 
C)N TEE ULTIMATE XSSUE IN T H I S  CASE 
SY SUGGESTXEG THAT STATE WITNESS 
TONI ACIIEE EELPEVED THAT APPELLANT 

*J*j*nJs il"A4ICIDES. 
MIGI:T I:AW ma INVOLVED IN TIE 
r n  r m n n  rn ~ f n k  

Toni  Acker, t i h ~  initially testified at Appellant's trial for 

ths State, knew b ~ t h  v ic t i i i i  E r a ~ d ~ n  Snider, and thzlse acci.iaec! ~f 

h i s  B i l l i r r g .  (R741-742,744--745) She testified c o n c e r i i i i i ~  an i n c i -  

dent  i n  early 1 3 3 1 ,  when Snider, w i t h  whom Azker had been r a m a i l t i  

cally involved, ap2arentlg burglarized her h ~ x e  and s h o t  it tlp. 

(X742 7 4 6 )  

U p ~ n  CrGss-eXaKinakiGn by defense  c~f i f i se l ,  Acker testified 

t h a t  t h e  composite prepared by Detective R ~ s l g f i  K r ~ l l  did n c t  lzlzlk 

like Appellant, and that he n e v e r  had a beard as long  as t h ~  onc 

shown I n  the composite. (R748 7 4 3 )  Dn r e d i r e c t ,  Ackei- denied t e l  

ling Eetective Mcxell Linton that t h e  composite resembled o r  looked 

like Appellant. (R759) The r ; ~ - o s e z i ; t ~ r  a l s o  asked Acker whether she 

told Linton during t h e  int ~ r v i e w  that she  (Acker) had c o n t s c t e d  heir 

brother, Jim A c k e r ,  with r e f e r e n c e  to A ~ ; p e I l i i n t  b e i n g  invclved i n  

the murders, tG which Acker i-espcnded, " Y G ,  I d i d  n o t . "  (R763) 

Defeilse counsel objected and moved fzlr a mistrial, stating that t h e  

prosecutor had S l u r t ~ d  o ~ t  sonething that was highly prejudicial. 

(R76J 7 6 6 )  The c o u r t  denied t h e  m t i o z  f o r  m ' - L u '  I l l raLLIa l  , b u t  s t a t e d  

that he might r e v i s i t  the matter if t h e  State failed t o  call E e t e c -  

t i v ~  L i n t o n  to impeach A c k e r .  (R766) The prosecator then asked 
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Ilelier t h e  fol lz lwif ig  q i ~ e s t i ~ ~ s  and r e c e i v e d  t h e  following responses  

@ ( E 7 6 6 ) :  

Q. After you learned abGut t h ~  murder G f  
M r .  Snider and Mr. C a r t e r ,  did you have ~ c c a .  
sion t o  ask your  brcther, Jim Acker, about t h &  
pcssibility of Ilanrron's involvement? 

A .  EG, I d i d  n o t .  

A t  L L - L  LllaL interview that we've already Q. 
talked a S ~ t ; t  i n  Anders~n, Indiana on Jarruary 
lGth, beginrrlrrg at 9:40, did y ~ i i  tell Eetec-- 
tive Mzrzell L i n t o n  t h a t  y ~ u  had asked y o z r  
b r o t h e r  Jiiii abou t  Iiannon possibly being iii. 
v o l ved? 

A .  r:o, I d i 2  n o t .  

1 don't hnave afiy ~ t h e i -  m R l 7  l * A l \  . LEW I s : 
questions. 

The court belcw erred in permitting the S t a t e  t~ pursue this 

line Gf questioning with Toni Acker. Acker o b v i o u s l y  had no per- 

sona: knowledge, ria concrete information regarding who committed @ 
t h e  instant crimes, afid the f a c t  that she might have believed, f G r  

sGme undisclosed c e a s m ,  t h a t  A p p - s l l a n t  could have been involved in 

the killings of Snider and / * - -&nu b a L L t ; L  c l z a i - l y  had n o  relevance. FGI: 

t h e  State to have raised t h ~  s u g g e s t i o n  that A c k ~ r  thought Appel- 

lant was involved was highly prejudicial; i t  m i l s t  have l e d  the 

j u r o r s  to sgeculate as to --L wlleLller L L  Acker had sane s i n i s t e r  inf orma- 

tion that was heing withheld f r z l m  * L - -  L-11.=111 auvuc. - L - - m L  Appellant's p a s t  ~r 

h i s  character that led Acker t o  suspect  that Appellant might  have 

comrnitted these z r i m e z .  [ C o ~ g a i - e  t h i s  situation with cases which 

condemn testimony intimatizg t h a t  the ~ c l i c e  have r E e e i v e d  evidence 

of guilt of t h e  accused f r o m  n o n - - t e s t i f y i n g  wi tnesses ,  such as 



State, 406 So.  2 2  57 (Fla. 3d 3 C X  1381), R o l l . =  v. State, 415 S G .  2d 

53  ( F l a ,  4th CCA l982), and Fulrnare v .  State, 483 S G .  2d 7 6 5  (Fla. 

4th I>CA 198G), and cases in which the I ;L-GSEZ~.~~GT imprz lger ly  implied 

t h a t  he had additional evicience of g l i i l t  which wss n o t  being pre--  

sented in court, such as Williamson v .  S t a t e ,  459  Go. 2d 1 1 2 5  ( F l a .  

?rl n p n  
J u  ubA 1 9 8 4 1 ,  Thompson v .  S t a t e ,  3lC So. 2 6  5 4 9  (Pla. 4th ECA 

1 3 7 5 ) ,  Richardson v .  State, 335 SG 2d 835 (Pla. 4th 3CA 197€), an2 

a t e ,  335  S o .  2d 1 2 2 3  ( F l a .  3d DCA 1351).] r is .-t - V f  

Had t h e  Stzte s t ~ p p e d  a t  t h i s  p o i n t ,  t h e  prejudice might have 

been minimized, in l ' - L *  r ~ y r r L  of the fact t h a t  Toni  A c k e r  denied sgeak-- 

ing with her brother about  t h e  pcssibilitg Gf Appellant's involve 

--- Ill=lltf and denied telling Cetective Linton that she had had such a 

ccnversation, b u t  the  State GJBS not cc ln te i i t  t z l  : ~ t  t h e  ZattEr r e s t .  

1x1 accordance with the t r i a l  caurt's insistence, the prosecutor 

thereafter sought  t~ imgeach h i s  awrr ~ i i t n e s s  by inconsistent s t a t e -  

rnents8 when he asked D ~ t e e t i v e  L i n t ~ n  the following q u e s t i z l ~ i s  on 

@ 

d i r e c t  examination and rece ived  the fzl!!zlwing aaswers, over objez-, 

tions by Appel!ant's counsel (R36-1 97C): 

Q. Eetective Lint~n, when you s h G w e d  Toni 
Acker t h e  c ~ m g z l s i t e  photograph, what did she 
say a5Gut i t ?  

n. n She said a f t e r  looking at it, she 
thought it looked like a perso i l  known t~ h e r  
a s  P a t r i c k  IIannon t h a t  lived in Tampa. 

Under t h e  evidence code a s  formerly written, the pr ; r ty  
calling t h e  witness could n o t  impeach that witness. 5 30.€08(:),  
F l a .  Stat. (1383). E G W e V e r ,  t h e  c u r r e n t  i f i C Z r f i S t i G ~ i  Gf the 
eviderice code pei-;nits a t t a c k s  arr the c r e d i b i '  r r L x  & - -  of a witness by 
" [ a j n y  ? a r t y ,  i n c l u d i n g  t h e  p a r t y  calling the wit i iess [ .  1"s 90.603, 
F l a .  Stat. ( l P 9 1 ) .  

8 
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n,; l  ..L,L 2 .  n L i u  w ~ L a c -  did she say, if anything, 
a h c u t  a heard and a milstache? 

A. She said he f i t  t h e  physical descrip- 
t i o n  of b e i n g  a big man, that he had long d a r k  
hair and a f u l l  b m r d  and mustache. 

2. Ckd she iiiake any s ta temef i t  about having 
asked her brother, J i m ,  abou t  Hannon p ~ s s i b l y  
beins involved. 

A. Y e s .  

Q. A n d  what d i d  she say? 

A .  She told me that she had had a conver-- 
s a t i o n  with her brGther  o v e r  t h e  phofie, t h a t  
she ha6 called GGWG t o  Tampa after thinkin5 
abaut  t h i s  case and asked her  brother, u ' i m  
Acker, if he thought Patrick ::aimon had been 
involved in killing Eraadon and RoZbie. 

Now the j u r y  had b ~ f o r e  it n o t  rnfrely the implication, b u t  

specific testimony indicating that Toni Acker had expressed t h e  

innacence zlf t h e  accused. Erockinston v .  S t a t e ,  630 So.2d 2 9  (Flz. 

State, 1 3 2  S o .  2cl 360 ( F l a .  2d CCA 1967). See also, Capehart v. 

detective whether he had cay reason t o  believe t h a t  defendant's 

s t a t e m e n t  t z l  a n c t h e r  officer w a s  the t i - ~ t h ,  as t h i s  invaded the 

p r o v i n c e  of the j u r y  to assess t h e  evidence). And y'et  this is 

exactly what the State's witnesses did at Appellant's trial. The 

error cannot be considered harmless, as Appellant's guilt was 
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vigcrously c o n t e s t e d  at t r i a l ,  and t h e  defense put on a substantial 

case of i t s  own, which inelilded Appellant's t e s t i m o n y  denying any 

p a r t  in ths iastant homicides. (Rl221-1449) Under these  circum--- 

stances, the State's Irnl;roper examination of T o n i  A c k s r ,  fc!!owed 

hy improper t e s k i f i ~ a y  f r o m  E e t e c t i v e  Lintoi i ,  d e s r i v e d  Appellai l t  of 

h i s  r i g h t  to a fair t r i a l  by jury and violated princisles of due 

~ L Y O C ~ S S  of law, i n  c o n t r a v r n t i o a  ~f t h e  S i x t h  and Fourteenth Amend, 

inents t o  the Constitution of the Uiii ted States and Article I, 5s 9 

arid 16 of t h f  C G E S ~ ~ ~ U ~ ~ G C  of t h e  State of Florida. Appellant must 

r ece ive  a fiew t r i a l .  



ISSUE I S 1  

THE CO'V'RT EELOW ERRED IN PERMITTING 
THE STATE TO INTRODUCE INTO EVTEEl'JCE 
AT APPELLANT'S TRIAL PHYSICAL EVI - 
BENCE AND TESTIMONY TIIAT WAS IRRELE- 
VANT , PREYWDICIXL , am C'JM'U'LATIVE. 

A t  n o s t  trials of capital cases, t h e  S t a t e  puts into evidence 

g o r y  photographs of the victim(s), and this Court hss g e n e r a l l y  

upheld the admission of t h i s  t y p e  of evidence. See, f o r  example, 

Bush v .  S t a t e ,  -261 S o .  2d 9 3 4  (Fla. 1984); Straiaht v. State, 397 

So. 2d 903 ( F l a .  1981); W i l l i a m  v .  S t a t e ,  -lo L L U  s o .  2d 3 7 7  (Pla. 

1969). I I G K ~ ~ ~ I - ,  this CGUTLL has a l s a  recognized t h a t  t h i s  t y p e  of 

evidence m u s t  be kept within sGne reasonable baunds, and i t s  admis 

4 b i ! 1 t q r  is not without limits. See, for example, Czubali  v. State, 

570 S o .  2d 925 ( F l a .  1990); Yo unq v. State, 2 3 3  SG. 2d 341 (!?la. 

1 9 7 0 ) .  At t h e  t r i a l  of Appellant's cause, the State p u t  into evi- 

dence t h e  usual gruesome pictures of the v i c t i m ,  t h e  nost egreg-  

ious G f  I.*.-_ WEIc ~ b j e c t e c !  t o  (R43E- 438,503-504,507,1583, 1 3 2 3  - 

1925,1945 19SO), and p u t  J n t G  evidence a l a r g e  number ~f p i c t u r e s  

of t he  cririle scene s h ~ ~ i i l g  various areas of b lood  staining. (R€98-- 

7 C 0 , 7 3 ~ - - 7 ~ 7 , ~ 8 4 7 - 1 8 5 0 , 1 8 5 2  1853,1853 1863,1862 1363,18S5-l322,1929 

1926,1943) However, t h e  State was not content to ~ t ~ p  there. The 

prosecutiGn Z ~ Z G  p ~ t  i n t o  evidence, over objection, E r a n d m  

Snider's bloody shorts (R456-458) ar;d bloody shirt (Rl122-1123), 

the clzlthing he vas wearing when he died. B u t  t h e  State went eve; 

further and presented the testimony of a witness named Judith 

Sunker, a f o r e n s i c  c m s u l t a n t  in the f i e l d  of blGod s t a i n  p a t t e r n  

analysis and crime scene r e c m s t r u c t i o n .  (R107€-1l27) Befz l r e  
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Bunker testified, defense counsel objected that what s h ~  had to say 

W O U ! ~  be irrelevant and inflammatory. (Rl073) The c o u r t  "derried" 

t h e  relevancy objection (RlC73), and reserved ruling zln the objec - 

t i o n  that t h e  testimony wotrld be i n f  laraatcry (R1073.1374), b u t  

ultimately did a o t  rule i3ri this second g r ~ u i i d  f ~ i r  the  objection. 

The basis t e s t  fzlr evkdentiary admissiSi!ity is relevance. 5 

Sloody clothing aiid Judith Ei l f ike r ' s  tEstimony f a i l e d  to pass this 

test; the evidence d i d  n o t  " t e n d  to prove o r  d i s p r o v e  a material 

fact," which is the defiriition of relevant evidence,  S 90.401, Fla. 

Stat. ( l 3 9 l ) .  I f  t h e  State had S G R ~  legitimate i l eed  to a p p r i s e  the 

j u r y  of the amount and/or I c c a t i o n  Gf S l o ~ d  OE Snider's clzr thing 

(although it is difficult t z l  imagine what that need might have 

Seen) , this was clearly afid graphically depicted in phtograghs 

which w ~ r e  admitted. ( R 1 3 2 3  - l n q 0 '  I ; / L u J  mL r r l ~ i ^ e  was fio need to further 

assault the j u r G r s '  sensibilities by inf la i i i ing then with Snider's 

actual Slzlody s h i r t  and s h o r t s ;  t h e  evidence was cumulative. 

Judith Bunker's testimony consisted essentially af  a shzlrt 

CG-GTSE ir; h m  t z l  analyze h l ~ ~ d s t a i n s ,  and testii-iiony regarding 

uhether blood t jas cast off cr xerely d r o p p ~ d  down, the d i r e c t i o n  of 

V E i r i G L i S  blood flGWS, E t C . ,  CoiT~p!ete W i t 5 1  Slide Show. Like t h e  

bloady clothing, t h i s  e v i d m c e  added nothing t o  t h e  State's c a s e .  

The amcunt and l o c a t i o i i  of blood present in the apartment was e v i - -  

dsnt f r o m  the p i c t u r e s  t h a t  were adnitted, an2 E u d i e r ' s  t ~ s t i n ~ n q -  

did i i o th ing  t~ properly aid the jury i~ i t s  resc;!ution of this 
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Ever; r e l e v a n t  evidence cannot be admitted if its probative 

value is substantia1:y Gutweighed by the danger of u n f a i r  preju- 

d i c e ,  confusion of k s s ~ l e ~ ,  misleading the jury, or  needless p r e s e n -  

ta tkz ln  zlf cumulative evidence.  5 20.403, Fla. S t a t .  (1991). C e r -  

tainly t h e  t y s e  Gf overkill in which t h e  State indulged at Appel 

!act's t r i a l  Irivolvec? t h e  n e e d l e s s  presentation G f  e m u l a t i v e  e v i -  

dence, znZ t h e  in f l an i i a to ry  m t u r e  of the evidence c c z l d  n o t  have 

helped b u t  unfairly pi -e j i id ize  App~llant's j u r y  agairrst h i m .  3f the 

~ v i d e n c e  presented it n;ay be s a i d  that 

the 5r~iesomeness of t h e  gortrayal [ w a s ]  so 
inflammatcry as to create an undue prejndice 
i n  t h e  n i n d s  zlf t h e  jury and detract then f ro in  
a fair and uniapassioned consideratim of the 
evidef ice .  

Leach v .  State, 132 So. 2d 329,  3 3 2  (Fla. 2961) The Evidence 

s e r v e d  * ' on l y  to create p z s s i ~ n , * *  and ShGuld have been r e j e c t e d .  

dwan E*. v ,  S t a t e  , 3 2 2  s o .  2d 4 8 5 ,  487 ( F l s .  1975). Because it was 

nzlt, Appellant milst be g r a i l t e d  a new t r i a l ,  free f r o m  t h e  t a i n t  zlf 

t h i s  i i - i l g r ~ p ~ i -  zviderLc.e. Amends, '4, VI, and X I V ,  E.S. Coast . ;  A r t .  

I, 55 3 and 16, Fla. const .  

I 
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ISSCE XV 

APPELLANT ' S DEATH SENTENCES VICLATE 

GECA'JSE TEE ESPECIALLY HEINOUS, 
ATROCIG'V'S GR CRUEL AGGRAVATING C I R -  
C'V'MSTANCE IS VAGUE, IS APPLXED ARBI- 
TRARILY ANC CAPRICIOUSLY, AND 33ES 
NOT GENUINELY NARROW THE CLASS OF 
FERSCNS ELXGIBLE FOR THE DEATH PEN 
ALTY" 

rn W F  LHL,  LXGKTS AND FOURTEENTH LYENDMENTS 

Appe:lant's c o - d e f e r d a n t ,  Ronald I. Richardson, filed at least 

two xotions ("Motizln to Dismiss" and "Motion t r 3  Vacate the Death 

Penalty") challenging t h e  constitutionality of Fl~ridz's death 

p e n a l t y  statute on grounds that included vagueness and a r b i t r a r y  

and c a p r i c i o u s  a p p l i c a t i o n .  (R2003-201:,2C3a--2042) A p p ~ l ? a i l C ,  

through his counsel, joined in these motions. (R1655,2066) The 

and u l t i i n a t e l y  found bzlth of t h e  instant homicides to q u a l i f y  BB 

especially wicked, evil, atrocious GT cruel" ~ u - - - - - - - ~  LauaiiL & -  L u  s e ~ t i ~ f i  11 

In Prcffitt v. Flcrida, 428 U.S. 212, 9 6  S. Ct. 2360,  49 L. 

Ed, 2d 913 (1376), t h e  United States Supreme Coi;rt ~ p h e l d  Florida's 

2eath penalty s t a t u t e  a g a i n s t  an E i 5 h t h  Amendment c h a l l m g e ,  i n d i  

eating that the r e q u i r e d  consideration of specific aggravating and 

mitigating circumstances p r i G r  to authsrization of impcsition of 

the death penalty a f f o r d s  s f i f f i c i e n t  p r o t e c t i o n  a g a i n s t  arbitrari- 

ness and capriciousness: 

This cmclusion r e s t e d ,  z l f  course ,  on t h e  
fundamental r e q u i r e m n t  that each s t a t u t o r y  
aggravating circumstance rnust s a t i s f y  a con--  
stitutiona! standard derived f r o m  the I ; r i nc i - -  
p l s s  of Furman itself. F o r  a s y ' s t m  " c o u l d  
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have staiidards st vague that they ~joulc? f a i l  
adequately to channel thE sentencing decision 
patterns of j G r i e s  with t h e  rss.cl!t that a pat  
tern of arbitrary and capricious s e n t e n c i n g  like C L - c  LLLaL found unconstitutional in Furman 

4 2 8  U.S. at l.95 n. 46, 49 could 0 Z C l . i ~ .  
L.Ed.2d 859, 95  S.Ct. 29013. TO Eivoid this 
constitutional flaw, an aggravating circrm- 
stance rnust genuinely lixit t h e  class of p e r -  
s a n s  eligible f z l i -  t h e  death penalty and must 
reasonably justify t h e  imgGsition of a rnzlre 
severe sentence ~ f i  the defendant compared to 
others faljnd guilty of murder. 

'I 

J a n t  v .  Stephens, 4 6 2  U.S. 8 6 2 ,  103 S .  Ct. 2733,  7 7  L. Ed. 2d 235 ,  

243-250 (1953) (fsotncte mitted). As it has been applied, ~ G W  

ever, Florida's especially heinous, atrocious or c rue l  aggravating 

factor has n o t  passed ccnstitutional muster under t h e  above--stated 

principles, as. it has n o t  geni l ine ly  limited t he  class of ~ e r s o n s  

eligible for the ultimate penalty. This f a c t  is Evidenced by t h e  

inconsistent manner in which this Court has applied t h e  aggravator 

i n  questioii, resGltin5 in a lack of gu idance  t z l  judges K ~ G  a r e  

called upon tz, c ~ n s i d e r  i t s  applicatim i n  specific factual s e t - -  

tings. The standard of review has vacillated. F o r  instance, ir i  

R i t c h c o c k  v .  State, 578 So.  2.2 685  la. 19""' ; I ~ / ,  L L '  ~ ~ 1 1 s  C o i i r t  stated 

that application Gf the HAC s t a t u t o r y  aggravating factGr "pertaifis 

n o r e  to the victim's p e r c e p t i G n  of the circumstances than t a  the 

perpetrator's,'' 57:: So.2d at 692,  whereas i n  Mils v .  State, 4 7 6  

SO. 2d 1 7 2 ,  175 ( F l a .  ISSS], t h e  analysis concerned  t h e  p e r p e t r a - - -  

tor's intent: " T ~ E  i n t i r i t  zlnd nethod employed by t h e  wrong--doers i s  

what needs t o  be examined." 

As this C o u r t  stated in Smallev v .  State, 545 So. 2d 723 (Fla. 

1333), t h e  Supreme C o u r t  of the United S t a t e s  ~ p h e 2 d  the facial 
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validity of the IIAC f a c t o r  i.n Froffitt agaifist  a vagueness chal- 

lenge because Gf the narrcwing zonstruetion this C o m t  set f o r t h  i r r  

5 3 4  W.S. 1 1 7  
A I L  E U .  Ct . 119 r 

U .  Ed. 2d 3 2 6  

the Sgpreme Court strcngly suggested that t h i s  C o u r t  iiaa L - *  n o t  ad-  

hered to the linitations purportedly i.iiiposed u s m  HAC hy the defi- 

nitions of "heinous ," "atrocious" and " c r u e l "  enunciated in D i x o n :  

S o c h ~ r  contends. . .that t h e  State Supreme 
f l , . . . - 4 "  LuulL a - p c s t - P r o f t i t t  [ v .  Florida, 42:: U.S. 
2 4 2 ,  3 6  S .  Ct. 2360,  49  L .  Ed. 2d 3 1 3  ( 1 9 7 6 ) l  
cases have nzlt adhered to Eixon's l i i i - i t a t i c n  
a5 stated in Proffitt, biit instead eviilce 
inconsistent arid ~ v ~ i r b r ~ z d  cGnstructions that 
l e a v ~  a t r i a l  cz lu r t  without sufficient , -uic?- 
artze. And we niay well acIree with h i m  t h a t  the 
Supreme Court of Florida has not confined i t s  
discussions an the matter t~ the E i x o n  Ian- 
quaqe we approved in Proffitt, b u t  has on 
o c c a s i o n  c c n t i n w d  t o  i n v o k e  t h e  e n t i c e  Ciiron 
statement qUGtEd above [in which this Court 
gave its interpretatim of the terms " h e i -  

atrocious," and "cruel ,I' and stated nauS , 
what t y ~ e s  of capital crii-iies were intended to 
be included w i t h i n  t h e s e  definitions:, perhaps 
'p'n.' 41 hina  that Proffitt apprzlved it a l l .  [ C i t a -  
L i o n s  omitted. j 

11 1 I  

C '  

119 L. Ed. 24 at 339 [emphasis sGpplied]. 

SuprErnE a:sc indicated in p o s t - - E r o f  f i t t  cases 

that zven definitions such as thzlse emplzlyed in Dixisn a r e  act  s u f -  

ficiently specific to enable an aggrava to r  like HAG t o  withs ta*?d  a 

vagueness  challenge. Shell v .  Hississippi, 498  U . S .  -, 11: s .  

Ct. 9 1  '1 
JIJ, 

356 , 103 

t 
Y .  

s .  Ct . 
Ed. 2d 1 A 

1353 , 133 r 
U. Ed. 

Maynard v .  Cartwrisht , 

2d 971 
J I L  ( 1 9 8 8 ) .  

456 W.S. 

- .L  w r r i c k  ' z o u l 6  be cited c;f the Court's failure to apply the s e c t i o i l  
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321.141(5)(h) aggravating Circumstance i n  a r a t i m a l  and cGnsistent 

manner. In cases such as Nibert  v. State, 5 7 4  So.  2d 1053 ( F l a .  

19SO), Masor; v. S t a t e ,  438 Sa.  2d 374 ( F l a .  1983), and Morsan v .  

State, 315 S o .  2d 6 (Fla. 1982), the C z l ~ r t  has appiroved findings of 

especially heinoi ls ,  atrocious, or cruel where t h e  deaths resulted 

from stabbings. In Hi1 s o n  v. State, 136 So.  2d 908 ( F l a .  1983), 

hme'ver, a killing that resulted from a s i ~ i g l ~  stab vound t o  the 

chest was held not t o  be especially heinous, atrocious o r  zi-uel. 

In 3emps v .  S t a t e ,  395 S o .  2d 531 (Fla. 1 3 3 1 )  the victim was held 

d o ~ n  or, h i s  prison bed and knifed. Even though he was apparently 

stabbed more t h a n  G G C ~  { t h e  o p i n i o n  r e f e r s  t~ "stab wounds" 

{ p l u r a l )  395 S o .  2d at 5C3), and lingered long enough to be taken 

t o  t h r e e  hospitals before he expired, t h i s  Court nevertheless fzlund 

the killing not to be "SG 'conscienceless o r  pitiless' and thus n o t  

' a p a r t  from the norm of capital felonies' as to render it 'espe- 

cially h e i n o u s ,  atrocicus, o r  cruel' [citations omitted] * ' '  335 SO. 

2d at 50G. See also o p i n i o n  of J u s t i c e  McDonald concurring in part 

and concurring in the result i n  Peavv v. Skate ,  4 4 2  So. 2 6  23C 

 la. 1933) simple s t abh i f ig  death without i x r e  not especially 

cruel, atrocious, and heiiizlw). [ P G ~  o t h e r  examples ~f ~ G W  variaw 

aggravating circumstances have beeii applied i n ~ o ~ s i s t e i - ~ t l y ,  please 

see : E L L = ,  Florida's "IIeinous,  Atrocious o r  Crue l "  Aqsravatinq 

Circumstance: Narrawinu t he Class of Death--Elisible Cases Without 

Makinq It Smaller, XIII Stetson L. Rev.  5 2 3  (1983-84).] The result 

of t h e  illogical manner in which t h e  section 923.141(5)(h) aggra- 

v a t o r  has been applied is that sentencing courts have i i ~  legitimate 

0 
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guidelines f o r  ascertainin5 whether it applies. Anv k i l l i n g  may 

qualify, and s o  t h e  c l a s s  of d e a t h - - e l i g i b l e  cases had n c t  been 

t r u l y  limited. 

The inconsistent rulings by t h i s  Cor ; r t  applyif ig  o r  rejecting 

+ L  Lire EAC f a c t o r  under t h e  same or substantially similar factual 

s c e n a r i o s  S ~ G W  that t h ~  f a c t ~ i :  remains p r ~ f i e  to a r b i t r a r y  and 

zagrizious application. T h e s s  infirmities render the HAC zircum- 

stance v i o l a t i v e  of t h e  E i g h t h  and Pcui- teenth Amendments.  Appel 

larit's s e n t e n c e s  of death imposed i n  reliancz on this Gnc-onsti-  

tutional factGr m u s t  be vaca ted .  



APFZLLAET ' S SENTENCES OF DEATH CAN.- 
NCT STAND, EECAVSE THEY ARE PREDX-- 
CATEE, AT LEAST IN PART, CN TAINTED 
J U R Y  RECOMMENCAT I AS APPELLANT ' S 
JURY W A S  GIVEN AN UNCONSTITUTIONALLY 
VAGUE INSTRUCTICN cr: THE ESPECIALLY 
I w r J o u s ,  ATXCCIC'JS, GR CREEL AGGRA-- 
TJATING c ~ n c r n a o m n  b L i \ b u i ' i d ~ n N C E .  

~ppellant's t r i a l  zouiisel  objected to t h e  court belaw instruc-- 

ting t h e  jury Gn t h e  aggravating circumstance found in s e c t i o n  

921.141(5)(h), Flz l r ida  S t a t u t e s  ( X l € C 5 - - 1 6 0 6 ) ,  but the z ~ u r t  none-- 

theless instructed the j u r y  that they could consider the fo1lowir ;g  

f ~ a c t o l :  in aggravatim (if it had been established by t h ~  evidence)  

(R1613-162C): "The crime f o r  which t h e  defendant is to be sentenced 

w a s  especially w i c k e d ,  evil, a t r o c i o r r s  or cruel. II 

FGr yea i r s ,  this C G U ~ ~  has rejected attacks on Florida's former 

standard j u r y  instructlm dealing with this particular aggravating 

circumstance. See, e . ~ . ,  Smallev i i .  State, 546 So.  2d 72C, 722 

(Fla. 1 3 8 9 ) .  This C o u r t  has repeatedly hsld Maynard v .  Cartwriqht, 

4 8 6  ' J . S .  3 5 6 ,  108 S .  Ct. 1553, 1 O C  L. Ed. 2d 372 (1985), to be in- 

I t  is n o t  t h e  sentmzer" f o r  E i g h t h  Amendment pzrposes. Srnallev v. 

State, 546 S o .  2d at 7 2 2 .  

The united S t a t e s  S u p r m e  C o u r t  has rEcmtly rejected t h i s  

fzland a j a r y  instruction identical to the G X I ~  g i v e n  to Appellant's 

j u r y  t~ be unccnstituticKa1:g vzgue .  T h e  instruction l e f t  the j u r y  



with insuffiziEnt guidance when to find t h e  exis te i ize  zlf the 

aggravating f a c t c r .  rnL Lrre C o u r t  pGin ted  out that they have h e l d  

i n s t r u c t i o n s  more s ~ e c i f i c  and e l a b o r a t e  than the one given in 

PL-11 Espinosa's case u n c a n s t i t u t i a - i a l l y  vague. See E . C i . 1  L ) l l I = L L  v .  

' 4 n n  T T  E 
I 3u u.u. -, 111 S .  C t .  313, 112 L. Ed. 2d 1 ( 1 3 3 0 ) ;  " 

Maynard v .  Cartwriqht, 486 V.S. 355 (1388); Gcdf rey  51. Georgia ,  4 4 6  

U.S. 4 2 0 ,  IOC S .  Ct. 1 7 5 9 ,  6 4  L. Ed. 2d 398 ( l P G O ) . P  

The 'Jnited States SuprErne C z l a r t  r e j e c b e d  this C 0 1 ; r t ' s  reason- 

i n g  that the aforementioned cases were inapplicable t~ Florida's 

death-- s e i l t e n c i n g  scheme. C i t i n f j  the great def e r e n c z  t h a t  a Florida 

4. LLLal -; court is r e q u i r e d  tc pay tG a jury's sen tenc i i i g  resomiisads-- 

t i o n , "  t h e  United S t a t e s  Supr~ms Court held that even the indirect 

weighing of an i n v a l i d  a g g r a v a t i n g  f a c t o r  violates the  Eighth 

Amendment. mL. L L L C  C o u r t  he ld  that, i f  s weighing s t a t e  decides to 

p lace  capital-sentencing authority in two actz l rs  rather than m e ,  

n e i t h e r  a c t o r  n ~ s t  be permitted to weigh invalid aggravating c i r  

curnstanzes. E s ~ i n o s a  v .  Florida, 120 L. Ed. 2d at 3 5 9  (1992). 

9 ~t least implicitly recognizing t h e  infirmity of the fcrme;: 
standard j u r y  instructicn that was read t o  Appellant's jury, this 
C ~ l i r t  has approved xi amer*dment to the standard instruction so that 
the iiev charge d e f i n e s  t h e  aggrava to r  in question i n  t s r r ~  zlf t h e  

r a the r  t h a n  "especially wicked ,  e v i l ,  atrocious o r  cruel," and 

f z l r t h  iri S t a t e  v .  =;;con, 2 8 3  S o .  2d 1 (Fla. 1 2 7 3 ) .  Iz; re Standard 
Jury Instructions Criminal Cases-- --No. 92- -1 ,  5 7 3  So.  2d 7 5  ( F l a .  
1990:. Kr3Giever, everl 4-L.; L r r r ~  instruction, w h i l e  m a r e  specific- than 
t h e  f o m e r  i n s t r u c t i o n ,  6zle.s i i o t  provide s u f f i c i e f i t  guidance to 
j u r i e s  to pass constitutional muster. 

s t a t x t c r y  phrase zlf "esgecially hei f ious ,  a t r ~ c i ~ u s  ti" c r u e l ,  'I 

includes t h e  definitiGns ~f ''heinoC3 ," "atrocious" al;d " - * - * - - '  b * U C L  I' act- - - L  

'' Tedder v .  S t a t e ,  3 2 2  So. 2d 908 (Fla. 1975). 
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The Supreme C o u r t  emphasized t h e  importance of suitable j u r y  

i n s t r u c t i m s  in Grecra v .  Gearqia,  1 2 8  C.S. 153, 9€ S .  Ct. 2907, 49 

L. E d .  2d 859  ( 2 9 7 6 ) :  

The  id&^ that 5 j u r y  ShGuld be given g u i d ,  
ance in i t s  decision n;aking k x  also hardly a 
nove l  pKOpG3itiQn. u L i e s  a r e  invariably 
given c a r e f u l  instructions on the law and how 
t o  a p ~ l y  it before t h e y  a r e  authorized to 
decide t h e  merits c;f a lawsuit. It wtjuld SE 
virtually unthinkable to f 0 1 l c ~  any o t h e r  
cour se  i n  a legal s y s t e m  that has traditional-- 
ly opera t ed  by fo l lowi f ig  p r i o r  precedents and 
fixed rules of law. [Footnote and citation 
omitted. 1 When erroneous instructions are 
g i v e n ,  retrial is often r e q u i r e d .  It is quite 
simply a hallmark of o u r  l ega l  s y s t e m  that 
juries be carefully and adequately guided  in 
their deliberations. 

Ja.- ' 

4 9  L. Ed. 26 at 885-886, Appellant's j u r y  was n o t  "carefully and 

adequately guided" i f i  i t s  deliberations; t h e  inadequate j u r y  i n  

structian on KAC t a i n t e d  the rec~ir~iendaticns and rendered them an- 

reliable. Appellant's d e z t h  sen tences ,  predicated in p z r t  ar"r t h e  

viGlation of t h e  requirexents of ~ U E  przlzess zlf law, and suhject 

L ^  
L U  c r u e l  and unusual p u n i s h m e n t .  A m e n d s .  V I I I  and XIV, 

granted a n e ~ i  p e i i a l t y  phase, S E ~ G ~ E  a new jury impaneled f o r  that 

p u r p o s e .  
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ISSUE V I  

THE TRXAL COURT ERRED xr: INSTRUCTING 
THE X R Y  ON AND FIF:DING I N  AGGRAVA- 
* L  L L L I c I l  L L l J i  ll.IUIA::T ::C:.IICIEES W E P  
ESPECIALLY W I C R E E ,  E V I L  , ATRGCIG'U'S 
CR C R E E L .  

rnrC&i m u n m  m~.~ l ; l  r n T c m  

As discussed i n  I s s ~ e s  X'J and 'J h e r e i n ,  Apgellant's j u r y  

s h ~ ~ l d  nzlt have been instructed o ~ i  t h e  aggravator of especially 

factor is vague and has Seen applied arbitrarily and capriciously, 

ar*d t h e  staf idard charge g i v e n  t o  t h e  j u r y  was n o t  suffici~ntly 

specific t G  5 u i d e  and channel the j u r y ' s  d i s c r e t i c a .  (With regard 

to t h e  ErarLdGn Snide r  homicide, see particularly t h e  discussi~n ir; 

X s s ~ e  I:' regardirrg t h e  i n z m s f s t e n t  manner i f i  which t h i s  C o u r t  has 

t r e a t ~ d  homicides Sy stabbing.) 

Furthermore, t h e  e v i d e n c e  p r e s e n t e d  below did not establish 

that the homicide of Robbie  C a r t e r  qualified f o r  this aggravating 

circumstance. The c c u r t  below made the follcwing finding of the 

s e c t i m  921.242(5)(h) aggravat ing  c i r c u m s t a n c e  a3 i t  applied t o  t h e  

The capital f e l o f i y  xas e s p e c i a l l y  x i c k d ,  
cvi!, a t r ~ c i o u s  o r  cruel as evidenced by t h e  
defendant shcoting at t h e  victim after he 
w i t n e s s e d  h i s  r o o m a t e ' s  murder and t h e  defen- -  
dant t h e n  pursuing t h e  v i c t i n  i n t i ;  ari u p s t a i r s  
Sedro~ii-, xhsre t h e  defendant s h o t  t h e  v i c t i n  

c r -  Llrr leB  as he lay he!p!ess and defense:ess 
under a bed.  

V K G ~ E  as follows 

CL'UEl  a g g r a v a t i n g  

regarding the especially h e i n o u s ,  atrocious or 

c i r c u m s t a n c e  as i t  relates to deaths by shooting: 

€ 5  



E a r l y  i n  t h e  h i s t o r y  of the c a p i t a l  f e l o n y  
sentencing law, t h i s  Court p r o v i d e d  an i n t e r -  
p r e t a t i o n  of t h i s  statutory f a c t o r .  "What i s  
intended to be included are  those capital 
c r imes  xhere the actual .  ~ o i i l l l i s s i ~ f i  of the  
capital f e l c m y  was accompanied by such a d d i -  
tional acts as t o  s e t  t h e  c r imes  a l ;a r t  f r o m  
t h e  r rom of capital f e l o n i e s - - - t h e  coiiszienee 
: e s s  ~r pitiless crime which is u f i f i e ~ e s s a r i l y  
t z l r t u r o u s  t o  t h e  victkic.. 'r  State v .  Dixcn,  2 8 3  
So.2d l f 9  (Fla. 1373), cert.denied, 416 '' U . U .  

2 4 3 ,  3 4  S.Ct. 1950, 40 L.Ed.2d 2 3 5  ( 1 9 7 4 ) .  
'u'nder t h i s  standard, a nurder Sy shcoting, 
when it is o r d i n a r y  in t h e  sense t h a t  i t  is 

murders, is as a matter of law n o t  heifizrus, 
atrccious , or c r u e l .  Lewis v .  State, 377 
So.2d 64C ( F l a .  1 9 7 9 ) ;  Cooper  v .  State, 3 3 6  

. .  

fiat s e t  E g a r t  f r o 3  the E G i r i t  Of ?rf?illE2ditZt@d 

_ .  
'Sedder v .  S t a t e ,  3 2 2  So.2d 9G8 (Fla. 1 3 7 5 ) .  

the heinous, atrocious, or cruel aggravating circumstance. E.g., 

e ,  4-13 Szl. 2d 9 7 3  ( F l a .  1383); Maqqard v .  1984); Clarn 1,  v. 

State, 339 S o ,  2d 973 ( F l a .  138:); A r m s t r o n c i  V. S t a t e ,  399  S G .  2d 

953 ( F l a .  1981); Ramff  v .  State, 371 So. 2d 1C07 (Fla. 1979); 

Burns v. Stat2, 18 F l a .  L. Weekly 35 ( F l a .  get. 24 ,  1 9 3 2 ) ;  C l a r k  

1 2 0 7  (Fla. 1 3 9 2 ) ;  Cheshire v. State, 5 6 8  So.  2d 308 (??la.  1 3 3 0 ) ;  

Porter v. State, 564 So. 2d 1060 ( F l a .  1993); Jones v. State, 5 6 9  
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dzles r i z l t  render the honizide especially h e i n c u s ,  a t r o c i o u s  al: 

c r u e l .  I n  81ancG v .  S t a t e ,  4 5 2  Szl. 24 523 (Fla. 1954), f o r  

examgle, t h i s  CzlLiirt * - - - ' -  Lc;Cbted HAC e v e ~  though t h e  v i c t i i ~  had been 

s h o t  severr times. And in Clark, t h i s  C ~ u r t  s t a t e d  that "[tjhe fact 

that it t o o k  inore than  m e  shot t~ kill t h i s  victim does n o t  sst 

CL', Lrria zr i rne  apart f r o m  t h e  norm of c a p i t a l  felonies, and t h e r e  is no 

iildicatioii that the cr i rne  was eomixitted in szlch a nanner as to 

11 cause unnecessary and prGlzlnged suffering t o  t h e  victim. 1 7  Fla. 

L. Weekly a t  S 6 5 5 .  The same is t r u e  in the instant case: there is 

a~ indication that those who went t o  t h e  apa r tmen t  a t  Cambridge 

W~ods  i n t e n d e d  t o  cause C a r t e r  any unusual o r  s u s t a i n e d  suffering. 

N o r  does t h e  fact t h a t  Carter may have  been aware for ;5. s h o r t  

p e r i o d  of t i m e  t h a t  his d e a t h  w a s  l i k e l y  convert this s i n p l ~  

shGGting i n t o  an ~sgecially w i c k e d ,  evil, atrocious o r  cruel k i l -  

licg. W -  Illc: events in question apparently happened very q ~ i c k l y .  

, - 4 - * t e r V  b a L  s shzlzlting cane S G G ~  after Srandon Snider w a s  stabbed; t h e r e  

..- wair ,. *"ro protracted ordeal i n v o l v e d .  Several cases are instructive. 

I n  Burns t h e  highway p a t r o l  trooper who was t h e  v i c t i m  knew * L - L  L i l a  L 

~ u u r n s  had t ake r ;  h i s  gxn. With  h i s  h a d  upraised, Trooper  Y G U E ~  

1 1  exhorted Burns n o t  t o  s h o o t  him, saying, "You can Q G ,  and, "Yz lu  

dcn't have t o  do this," b**" uL Burns s h o t  and killed hirn. 18 Fla. L. 

~ e e k l y  at S 3 5 .  In Clark the killing was not IiAC Even though the 

v i c t i r n  was prabably C G Z S C ~ G G S  h j e t ~ e e i i  t h e  tine t h e  f i r s t  s h o t  was t l  

fired and the tin€ he was killed by t h e  seczlnd s h o t ,  and therefore 



xith whom he had an on-again, o f f  agair; r e l a t io : i sh ip .  W-'- L l y h t  

entered t h e  victim's house  at f i i gh t  by k n ~ c k i i l g  dawfi t h e  back d ~ ~ i :  

and t h e  kitzklien door and s t a r t e d  s h o o t i i i g  arLd cursing. The v i c t i n ; ,  

s t r u c k  by  t h e  bullets Wright fired, fell outside c h *  L l l c  house  as she 

tried t o  f l e e .  S ~ E  d i e d  zlf bleeding caused by four g u n s h ~ t  wounds, 

t h r e e  of which could have been fatal. While reversing on other 

grounds, this C o a r t  specifically found the especially h e i n o u ~ ,  

a t r o z i c i u s  o r  cruel aggravating circumstance not to be supported by 

the evidence beyond a r e a s o n a b l e  d o u b t .  In  S ~ A ~ O S  t h e  Gefendant 

and Irma had lived together and had a c h i l d  together, Ceidre. The 

c ~ u p l e  had a h i s t o r y  of dcrnestic problems. S S ~ L ~ G S  w e n t  to a p l a c e  

=ear I r m a ' s  rjiirefits' house ,  where Irma was staying. :Ie saw Xrma 

Kalking with E e i d r e  ai-d Irma's s o n  f r m  a previorzs  m a r r i a g e .  

Santos walked toward them at a fast pace. When Irxa s a ~  Santos 

coming, she  screarned aiid began runrring with E e i d r e  in her a r m s .  

S a n t D s  quickly grabbed her-, spun  her  a r o u n d ,  and f i r e d  three shots, 

killing Irrna and D e i d r e .  T h i s  C o u r t  invalidated the t r i a l  i7~;;rt's 

finding G f  especially h ~ i i i ~ u ~ ,  ~ t r ~ c i o i ; ~  or c r u e l ,  noting that t h i s  

aggrava to r  zppliez i n  t o r t u r o u s  nurders invGlving e x t r e m e  aiid 

outrageous depravity. The killings happened t o o  q z i c k l y  and w i t h  

no substantial suggestim t h a t  S a n t o s  intended t~ inflict a high 

degree of F a i n  upzln, o r  otherwise t o r t u r e ,  t h e  victims. I r r c a e  

cases all indicate that a shooting death  does n c t  q t l a l i f y  T G T  

mL....,. 



the especially h e i n o u s ,  a t r o c i ~ u s  o r  c rue l  aggravator m e r e l y  

because the victim "saw i t  coming" shortly before he was killed. 
rnk lrle f a c t  t h a t  C a r t e r  may have lived f o r  a short time after he 

vas  shzlt likewise does n o t  show that h i s  d e a t h  was esgecially 

h e i ~ c - i i s ,  atrocious GLY z r u a l .  In Richardsm, the victim was s h o t  

Xith S. s k i G t g U i i ,  h;Ut G ' A  1u A A u L  d i e  i n s t a n t a n e o u l y ;  death o c c u r r e d  

only after enough b l o ~ d  seeped if it^ h e r  chest cavity t z l  prevent her 

heart f r m  Seating, but this CGurt invalidated t h e  lower c i l u r t ' s  

finding of H A C .  And in Teffeteller v. S t a t e ,  4 3 9  So. 23. 8 4 0 ,  816 

( F l a .  1 9 8 3 ) ,  another shooting case, the Court rejected H A C ,  noting 

that " [ t ] h S  fact that t h e  victim lived fGr a c o u p l e  of hours i n  

undoubted p a i n  and knew that he wasfacing [ s i c :  imminent death, 

horrible as t h i s  p r o s p e c t  ;nay have been, does n o t  s e t  t h i s  serise- 

less murder a p a r t  f r o m  t h e  fi~rin of c - a ~ i t a l  f e l o n i e s . "  Carter lived 

f ~ r ,  at r n G S t ,  a very f e w  f i inu tes  after he was shc ; t ,  azcc rd i r i g  t o  

& L A  c 
L l l c  L e s k i ~ o r i y  of the d e p u t y  a s s o c i a t e  medical examiner , and was 

Srcbably rendered unconsc ious  i a ~ i e d i a t e l y .  (R531-533) Car te r  had 

e x p i r e d  by the time paramedics arrived, znd c L  ~ ~ e y  apparently got 

4-1, LIAere nc t  long after the s h o o t i n g .  (R43C- 431,435--435) Any suffer- 

irig h~ endured clearly ;as ~f s h o r t  duraticn, and t h e r e  was no 

ev idence  tc; S ~ G W  t h a t  t h e  p e r p e t r a t o r s  subjected hiin t~ any t y p e  of 

t o r t u r e  GT abuse  beyond what was n e c e s s a r y  t~ effect his death. 

3 n e  final poi f i t  t h a t  deserves  mefit ion is that Appellant's j u r y  

was not instructed se2arakely on the aggravators that might apply 

t~ the two homicides; t h e y  were g i v e n  b;ut one set of aggravators to 

cover bGth d e a t h s .  <R16:3--1620) Thus there is t h e  danger t h a t  the 
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jac,rs inight have attriSuted oiie f a c t o r  t c ;  lJUL.11 killings even 

though i t  was n o t  suppGrted  by the evidence as to b o t h .  POL- @ 
example, the jury might have attributed the especially h e i z o u s ,  

a t r o c i o u s  or cruel aggravator to both hzlmicides,  everr i f  t h e y  felt 

that the  e v i d a z e  really only supported a finding of t h i s  f a c t o r  as 

to Brandor; Snider's death. 

For the f ~ r e g a k a g  reasofis, Appellant's death sentences ,  p ~ e d i - -  

c a t e d  in p a r t  oii afi i n v i ; l i d  factzrr, cannot be allowed t o  stand 

w i t h o u t  viclating principles of due process  of l a w ,  and subjecting 

Appellant to cruel and unusual punishment, in violation of Amend 

ments Eight and Fourtisen t o  the Constitutian of t h e  United S t a t ~ s  

and Article I, Sections 9 and 17 of t h e  Constitution of t h e  State 

Gf F l o r i d a .  
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ISSUE VII 

THE TRIAL COURT ERRED IN INSTRUCTING 
APFELLAJST'S JURY AT PENALTY FHASE 
ON, AND FINDING THE EXISTENCE OF, 
THE AGGRAVATING CIRCUMSTANCE THAT 
THE HOMICIDE QP ROBBIE CARTER WAS 
COMMITTEE F3R THE PURPOSE OF AVOID- 
ING GR PREVENTING A LANFCL ARREST. 

Cur ing the penalty phase j u r y  charge conference, counsel for 

LT22ellailt objected t o  t h ~  court instructing t h e  jury that they 

could consider in aggravation that t h e  crime fzlr which Appellant 

.-- was tzl be sentenced was c o m i t t f d  f a r  t h e  2urpose of avoiding or 

preventing a lawful arrest. (R1604) Although thE record reflects 

that t h e  court sustained the objection (R1604), he nevertheless 

instructed Appellant's j u r y  that they coald c o ~ s i d e r  t h i s  factor in 

aggravati zln . ( RI 61 3.- I 620 

I n  h i s  writteii "Fi i ldiags in ~ u p p c r t  of Death Sentence UndEr 

Count Two," the court found the s e c t i o n  92:.141(5)(e) aggravating 

f a c t o r  applicable to the killing of Robbie C a r t e r ,  as follows 

(R1808): 

The capital f e l o n y  was c o m i i t t e d  fcr the 
purpose  of avoiding or preventing a lawful 
arres t  a3 evidenced by t h e  fact that t h e  
defendant and t h e  v i c t i m  knew each other; the 
defendant murdered the victim for the dominant 
or sole purpose of eliminating him as an 
e y e w i t n e s s  t o  the murder G f  h i s  roommate; and 

11 
+ L  I L  may he t h a t  t h e  K E C G ~ ~  is incorrect when it reflects 

that t h e  t r i a l  court s u s t a i n e d  Appellant's objection. Immediately 
thereafter, the czlurt said, "Your r e c o r d  o n  appeal is protected[ ,I" 
which appears to show that the  coilrt Wag telling defense counsel 
that he had greservec? h i s  p G i r i t  for appeal by objecting, bu t  t h a t  
the  c o u r t  vas overruling t h e  Gbjecticn, and was g o i n g  to give the 
State's requested instruction on this aggravator over t h e  defense _ _  
objecticn. (R1604) 
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C L  Llle defendant t o l d  a cellmats t h a t  he "should  
hiave never  l e f t  any witnesses" after t h e  c e l l  - 
m a t e  t ~ l d  t h e  defendant he was ii-i j a i l  because 
S G K ~ G ~ ~  hlad testified against him. 

Iii order  t z l  establish t h e  a g g r a v a t i n g  circumstance in question 

;here ,  as here, the v i c t i m  was n o t  a law enforcement c f f i z e r ,  ? roo f  

c,f t h e  requisite intent to a v o i d  arrest and detEction m u s t  be very 

s t r m g .  Caruthers b ., S t a t e ,  465 So. 2d 4 9 6  { F l a .  1 9 S S ) ;  Bates v .  

State, 465 So.  2d 433 ( F l a .  2 9 8 5 ) ;  Riley v .  S t a t e ,  366 So. 26 3 3  

(c"la* :g- -O\ .  ' U / r  &.aJpande z v .  State, 368  SG. 2d 1 2 7 5  (Fla. 2 3 7 9 ) .  x f i  

f a c t ,  t h e r e  m m t  SE proof beyond a reasonable doubt  that the 

d u r i n g  Appellant's trial. The fact t h a t  Appellant and Robbie 

car te r  x""- c L c  acquainted w i t h  one anzlther was n o t  enough t o  establish 

this f a c t o r .  Davis; Gera lds ;  ~ L - L ~ Z G  ii. S t a t e ,  5 7 4  S G .  2d 7 c  I 1 J  (F:a. 

1 3 3 1 ) ;  see a l a ~ ,  HansSrzlilah v .  State, 539 S o .  2d 108: ( F l a .  1 3 ~ ~ ) ;  

Perry; F l ~ y - '  u, C a r u t h e r s .  The only o t h e r  fact c i t e d  b y  t h e  c o u r t  i n  

~ a g p ~ r t  of h i s  conclusim t h a t  the defei ldant  murdered C a r t e r  f o r  

the dominant o r  s o l e  Furpose  of eliminating h i m  as an eyewitness t~ 

t h e  murcler of Snider, nanelp, t h a t  Appellant sugp~sedli. told a 

cellmatz t h t  he should i i o t  have ! e f t  any v i t n e s s e s  after t h e  cell-- 

mate t o l d  Appellant t h a t  he was i n  jail because S G X S G ~ ~  had t e s t i  
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f i e d  against "as essentially irrelfvant. This comment, made 

in response to a r e n a r k  by the cellriiate, indicated nothing about 

4.L Llle motivatim for t h e  k i l l i n g  of RGSbie Carter. As in v'ackson v .  

State, 599 So. 2d 103 {Fls. l332), there was no d i r e c t  evidence of 

L L -  Lllc motive ~ G T  C a i r t e i r " ~  killing, afir? t h e  c i r c u m s t a n t i a l  evidence 

w a s  insufficient t z l  p r o v e  that Carter was killed to eliminate him 

as a witness. 

Traedel v. S t a t e ,  4 6 2  S G .  2d 392  ( P l a .  1984) is particularly 

applicable t o  t h ~  i n s t a n t  case. T h i s  C ~ i l r t  observed that the 3ec - -  

tion 3 2 2 . 1 4 1 ( 5 ) ( e )  aggravating circumstance ' 'mos t  c l e a r l y  apglies 

when t h e  offender's primary ~ u r p o s e  is scme antecedmt crime such 

as Si l rg la ry ,  theft, robbery, sexual battery, etc., for which t h e  

crirninal t h e n  kills in order to a v o i d  a r r e s t  and ~ ~ G s E c u ~ ~ G ~ . "  4 5 2  

Uu. E^ 2 d .  a t  3 9 5 .  In Sroede: there ~ j a s  a question as to whether the 

defendant and ancthei- had gone t o  t h e  v i c t i m '  h ~ u s e  in o r d e r  to 

rob them, and tpir;t " C Z -  L lit= lLi:lers L - J  llau & h -  ancillary p u r p o s e ,  in 

x ~ r d e r l n g  t h e  victims, of avoiding a r r e s t  o r  effecting escape[,:" '  

4 6 2  S o .  2d at 3 3 8 ,  ~r ~ i h e t h e r  they had murder in nii id  f r o m  the 

G u t s e t ,  with r o b b e r y  as an afterthought. This C o u r t  L-' i ic id  that t h e  

defendant was entitled to t h e  ambiguity of t h e  differing c o n c l u -  

sicjns that could SE drawn f r G m  t h e  facts of that case. SG f a r  as I' 

'I t h e  evidence s h o w ~ d , ' '  in Trzledel, the prinary purpose of appel- 

lant's going to L L *  Lllc [victims': home w a s  to c o x i t  rrturder. [ C i t a .  

1 1  "LL The court was apparently referring in h i s  f i n d i f i g s  t a  t h e  
t z s k i m o f i y  of Rodney Green,  ~ h i c h  appears in the r e c o r d  at pages 
3 7 3 - 8 7 8 .  
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C G U ~ ~ ' S  fiading of t h ~  a v o i d  arrest aggravating f a c t o r .  As in 

Troedel, orre mag su rm ise  that the perpetrators went t~ the Snider! @ 
C a r t e r  residence with t h e  i n t e n t i z l n  of killing them b o t h .  m L 4  I * L A  s 

conclusion is strongly sug~?sted by t h e  f a c t  t h a t  t h e  p e r p e t r a t o r s  

apparently showed a~ h e s i t a t i o i i  o r  indecision when t h ~ y  a r r i v e d  a t  

.bL- L l l c  a p a r t m n t ,  b u t  im,ediately and quickly s e t  abGut  the task r;f 

dispatching bath victims. I t  i s  further supported by t h e  t r i a l  

b u U L L  s o ~ i n  findings, i n  which he found that the cai ; i ta l  felonies I * - . .  u-4" 

w e r e  committed while Appellant was engaged in comi i i t t ing  b u r g l a r y ,  

b u t  d i d  n o t  specify what zlffense Appellant i n tended t o  comik t  in 

the victims' residerice.  (R1306,1808) The only p o s s i b l e  offense 

intended could have been t h e  i i i s t a n t  homicides; t h e r e  ~ j a s  no sub-. 

stantial evidence f r o m  which one z ~ i l l d  infer otherwise. 

For t h e s e  reasons ,  th? aggravating circumstance of avoiding o r  

preventing arrest m u s t  GG: be permitted t o  stand. As di3eusse4 in 

t--..- L a a u c  i r t  v L  h e r e i n ,  Appellant's ju ry  was instructed G;; o n l y  m e  s e t  af  

aggravating circumstances, and s o  may have i rnprc jper ly  c ~ a s i d e ~ e d  

reversal of A?pellsnt's dea th  sentence fiot o n l y  for t h e  Robbiz 

C a r t s r  homicide, b u t  fzli- the Srandon Sil ider  honicide zs well. To 

do ~theruise would deprive A p p e l l a n t  of thle due p r c e e s s  Gf law t o  

which he  i s  e n t i t l e d ,  ar*d s u b j e c t  him to c r u e l  and unusual plinislli 

rnent. Amends .  V I I I  and X I V ,  U.S. Ccnst.; A r t .  I ,  55 P and 1 7 ,  F!a. 

~ o i i s t .  B ~ c a ~ s e  t h e  j ~ r y  w a s  instructed on sr, aggravating c i r c u m -  

stance that the evidence dkc! n o t  support, Appellant must be 
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afforded a new penalty phase before a new j u r y  imsaneled f o r  that 

purpose. See Ornelus v .  State, 584 S o .  2d 5G3 ( F l a .  1991). 
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ISSUE V I X I  

THE TRIAL COURT ERXEE IN INSTRUCTING 
THE JURY ON AN3 FINDING IN AGGRAVA- 
TICN TI1AT APPELLANT WAS PREVIOUSLY 
CONVICTEE OF ANOTHER CAPITAL FELONY 
BASED UFCY 3IS CONTEMPCRANEGUS CCN 
VICTIONS FOR THE OTHER HOMICIDES. 

Cver defense chjection ( Z l € O 2 - - 1 6 O 3 ) ,  the court below instruct-. 

ed Appellant's j u r y  that one of the factors that they could consi- 

der  ir* aggravation (if it had Seen established by t h e  evidence) was 

that the defendant had been previously convicted of anather capital 

offense. (RlG19) The c o u r t  further instructed Appellant's j u r y  

that the crime zlf nurder in the first degree is a capital offense. 

(R1613) 

Xn his written sentencing order as to t h e  Brandon Snider ]nomi . -  

c i d ~ ,  t h e  court found t h a t  Apsellant was previously convicted of 

another capital felony by virtue of his conviction for killing 

Rober t  C a r t e r ,  and iis to the Robert Carter homicide, t h a t  Appellant 

was gr~viously convicted of another capital felony by virtue of his 

conviction f o r  killing Brandon Snider. (RlSO€,lS08) 

No evidence w a s  present& to show that Appellant had previous- 

l y  been co i iv i c t ed  of any other capital or vizllent felony a p a r t  from 

t h e  two honicides in the i n s t a n t  case. It is illogical and funda- 

mentally unfair t~ allow each contemForaneous murder convictim t~ 

be an aggravator of t h e  o t h e r .  

Appellant would f i r s t  n o t e  that he had n o t  been adjudicat2d 

guilty of the murder of Robert Carter at t h e  time he w a s  sentenced 

tG death for the murder of Brandon Snider; the trial court first 



adjudicated him guilty of the Snider homicide and sefitenced h i m  to 

death for that offense, and then adjudicated hirn guilty of the 

C a r t e r  homicide and sentenced him t o  death f G r  that offense. 

(R1642) 13 

Moreover ,  i n  enacting the aggravating circumstance p r ~ v i d e d  

f o r  in section 921.141(5)(b), Florida S t a t u t e s ,  t h ~  legislature 

never  intended f ~ i :  t h e  circumstance ti3 b~ agplied where a contempo- 

raneously committed violent felmy supplies the " p r e v i o u s  convic-, 

t i o n , "  and this aggravatGr should not have been considered in t h e  

sentencing weighing process in Appellant's case. 

Chap te r  7 2 - , 7 2 ,  L a w s  of Florida, in its initial f o r m  as Senate 

Bill No. 465, listed t h e  following two relevant aggravating circum- 

stances : 

(b) The defendant was previously convicted 
of another capital felony or a f e l o n y  involv 
in,- the lise zlf C L - - - L  Ll lLcaL ~f viGlence to the per- 
son. 

( c )  A t  the time t h e  capita! felony was 
committed the defendant i;!szl zornrnitted another 
capital felony. 

(Ezghasis added) This language was derived directly from t h e  Model 

Penal Code, Section 210.6(3)(b)(c). The Commentary to t h e  Madel 

P e n a l  Cede, from Y ~ ' - - ~  the language of the F l c r i d a  Statute was 

drawn, explains that t h e  first aggravator quoted above was intended 

tG be limited t~ Gffenses c o r f i i t t e d  priGr t o  the instant cffenses; 

1 3  ~ u t  see MeCrae v .  State, 335 s G .  26: 1145 ( F l a .  1381) 
(valid guilty plea or j u r y  verdict of guilty constitutes "corrvic- 
tion" for purposes of section 921.141(5)(b), PlGrida S t a t u t e s  
(1975); adjudication of guilt not necessary). 
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Paragraph ( S )  deals with the defendant's sast 
behavior as a circumstance of aggravation. 
Perhags t h e  strongest populzr demand for capi- 
t a l  punishment: arises where the defendant has 
a history of violence. P r i o r  conviction of a 
felcny involving violence to the person sug 
g e s t  two inferences supporting the escalation 
of sentence: f i r s t ,  that the murder reflects 
t h e  character of the defendant rather t h a n  any 
extraordinary aspect of the situatim, and 
second, that the defendant is likely to prove 
dangerous to life on S G ~ X  further zlzcasion. 
Thus,  prior convictim G f  a violent felony is 
included as a circumstance that may support 
i m p o s i t i o f i  of t h e  death penalty. 

The second aggravator quoted above,  which was eliminated f rom 

Senate nil1 465, was directed at contemporaneous convictions; 

Paragraphs ( c )  afid { d )  {knowing creation of 
homicidal r i s k  t~ rnany persons) zipsly this 
r a t l z l n a i e  t z ,  t w z l  case3 in which the contempo--- 
~ ~ ~ E G U S  coiiduc-t of t h e  defendant is fsgecially 
indicative of depravity and dangerousness. 
These are multiple murder and murder involving 
knowing creation of homicidal r i s k  to maiiy 
persons .  

When the Legislature subsequently eliminated paragraph (c) 

quoted above, i t  expressed its intention that the aggravator a t  

issue zlnly be applicable x h e r e  t h e  p r i o r  conviction was obtained in 

a prior case and was not a part of the case giving r i s e  to the cap-- 

i t a l  conviction OK which the defendant is being sentenced. This is 

a reasonable position since the legislature was focusing { a )  on t h e  

issue G f  failed rehabilitaticn, i.e., t h e  defendant was a l r e a d y  

given a secoiid chance, and (b) the issue of propensity o r  future 

dangerousness. The intergretation of this aggi-avator which has 

allowed it applicaticn tc cases involving more than ~ i i e  homicide 

does n o t  address this historical concern and, in effect, becomes E, 

multiple-offense aggravator rather t han  a failed rehabilitation/ 
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p r o p e f i s i t y  aggravatcr. I n  this regard, this C O U P ~ ~ S  conclusion in 

Kins v .  State, 390 So .  2d 315, 320 (Fla. 1 3 3 0 ) ,  that: 

The legislative intent is clear that any vio-- 
lent crime for xhizh there Fias a conviction at 
t h e  t i m e  of sentencing should be considered as 
an aggravating circumstance 

~ G T  which t h i s  Court gave no authority, is contradicted by t h e  

above facts. Furthermore, his Court has placed a significant 

l i n i t a t k o i i  U F G ~  i t s  haldiag in Kinq t h a t  conternpGraneous conv iz - -  

kians prior to sentencing can qualify f o r  t h e  aggravator in ques- 

tion. In Waskn v .  r d t a t e  , 5 0 5  S o .  2d 1314,1317-1318 (Fla. 1987), 

k L . 4  ~ . r i r3  C G U L - t  adop ted  a new p o l i c ;  that if there is bu t  one incident 

.and OLE v i z t i ~ ,  then contemporaneous crimes cannot be used as a 

does not gzl ft;r enough. Contemporaneous convictions arising Gut of 

a singl~ incident shculd  n c t  be permitted to Se cz lns idered  r e g z r d  

less of t h e  number of victims. The rationale of Waslio seem t o  be 

t ha t .  contempcraneous convictions s h o u l d  n o t  be used if the inci- 

dents  ail^ not sepa ra t ed  in time, but a r e  rather a single iiizident; 

it makes n o  5errs.e for t h i s  rationale t o  require only a single vic- 

tin. P i r i a r "  means " p r i o r , "  n c t  "different victims even though at 

t h e  same time." 

I 1  

nLau  n 1  - -  relevant t o  this diseuss iz ln  i s  S t a t e  v .  Eacnes, 595 SG. 

2d 2 2  (Fla. 1 9 9 2 ) ,  in * - k ; - 1  w l r L l  this Court recently construed the 

habitual offendfr statute cGncerning predicate felony convictions 

which contained virtually identical language to that found in s e c -  

t i o n  921.141(5)(b), Florida Statutes (1991). S e c t i o n  921.141 

(5)(b) provides f o r  an aggravating circumstance if the defendant 
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I 1  was previously convicted of another capital felony or of a felony 

involving t h e  use or threat of violence to the per son  [emphasis 

sapplied] ." The habitual offender s t a t u t e  discussed in Earnes, 

section 775.084(1)(a), Florida Statutes (Supp.  1383), provided f o r  

habitual o f f m d e r  treztment i f ,  anong o t h e r  requirements, "The 

defendant has previ&a+ - , , - , I  fl beEn coiiiiicted Of O r  K G C E  felOnleS in 

this stzte." This C o ~ r t  held in Earnes t h a t  t h e  p r e d i c a t e  felony 

convictions required f o r  the habitual offender statute did not 

require sequential convictions. However, in Sarnes,  t h e  convic,, 

tions did arise from separate incidents and the holding did n o t  

remGvE the requiremnt that the predicate convictims a r i s e  frorn 

separate incidents. Justice Kogan, concilrring specially w r o t e ,  

I concur Fjith the rationale and r e s u l t  Prezched 
by the majority, but only because this p a r t i c  
ular defendant's felonies arose from t w o  sepa.  
r a t e  incidents. Were t h i s  not the case, I 
would not c0nci;u. I do act believe the leg-- 
islature i n t m d e d  that a defendant be habitu- 
alized: fzlr separate crimes arising from a 
single incident, and I do not r e a d  the majori- 
ty as so hGlding today. Under Florida's 
complex and overlapping criminal statutes, 
virtaally any f e ! o n y  offense can g i v e  r i s e  to 
multiple charges, depending only on the p r ~ s e - -  
cutor's creativity. Thus, virtually every 
offense c o u l d  be habitualized and enhanced 
acccrdingly. I f  this is that the legislature 
intended, it simply would have enhance the 
penalties f o r  all trims rather t h a n  resorting 
to a "back-doar" method of increasing prison 
sentences. 

Barnes, 595 S o .  2 6  at 3 2 .  Since  t h e  language used in the  two stat 

u t e s  is virtually identical, t h e  legislature must have intended 

previous C O ~ V ~ C ~ ~ G X I  iinder Section 32:.141(5)(b) to likewise a r i s e  

from a separa te  criminal incident. Any other construction violates 

(I) 
80 



t h e  r u l e  of lenity s e t  f ~ r t h  in s e c t i m  7 7 5 . 0 2 1 ( 1 ) ,  Florida Stat- 

u t e s  (199:), as well as principles of due process of law, and sub-,  

jects the Gefendar i t  to unconstitutional c r u e l  and u n - ~ u a l  punish-- 

ment. Amends. V I I I  and XIV, U. S. Const.; A r t .  I, S S  9 and 1 7 ,  

Fla, Const. 

T h e  aggravating circumstance Gf previous zonvictkon for a 

capital felony w a s  improperly found and considered i n  sentencing 

Appe l lant  t o  death. Tle asks t h i s  Court to reverse  his sentence. 



ISSUE IX 

TEE TRIAL CCURT' S SENTENCING ORDER 
CONTAINS INSUFFICIENT FACTUAL BASIS 
ANE ANALYSIS TO SUPPORT AFFELLANT'S 
SENTENCES OF DEAF3 . 

This C o u r t  has s t r ~ s s e d  t h s  i rnpor tanze of issuing specific 

written f iEd i f ig s  of fact in support of aggravation and mitigation 

in capita: eases. ',!an Royal v. State, 497 So. 2d 625 (Fla. 1986); 

S t a t e  v .  D i x  -on, 283 So.  2d 1 <F!a. 1973). The sentencing order 

must reflect that the determination as to which aggravating and 

mitigating circumstances a p p l y  wader t h e  facts of a particular case 

is t h e  result of "a reasoned judgment" by t h e  trial court. State 

v. cixoa, SUFI: a a t  1C. Flcrida law requires the judge to lay c u t  

t h e  written reasons f o r  finding aggravating and mitigating f a c t o r s ,  

then to personally weigh each one in order t o  arrive at a reasoned 

judgment as to the apprGpriate sentence to Impose. Lucas v. S t a t e ,  

417 So. 2d 250,  251 (Fla. 1982). The r e c o r d  n i l s t  be clear that t h e  

trial j u d g ~  " f f u l f i l l e d  that responsibility. I 1  - Id. Weighing t h e  

aggravating and initigating circumstances is nzlt a rnatter of merely 

listing conclusions. NGI: d~ t h e  written findings of fact merely 

serve to memorialize the trial court's decision. Van Roya l  v. 

State, supra at 628. Specific findings of fact are crucial tG this 

C G U ~ C L ' S  meaningful review of d e z t h  sentences, without which 

adequate, reasoned review is impossible. Unless the written 

findings are supported by specific facts, t h e  SuFrerne Cour t  cannot 

be assured that the t r i a l  court irnposed t h e  death sentence on a 

1 . .  --... Lcaazlned - application" zlf t h e  aggravating and mitigating 

8 2  



circumstances. Id.; Rhades v. State, 547 So. 2d 1201 (Fla. 1389). 

Although t h e  C;;urt z m s i d e r e d  the s e n t e n c i n g  ~ r d e r  s i ; f f i c i e n t  ( b u t  

barely) in Rhodes, the C a u r t  cautioned that t r i a l  judges should m e  

g r e a t e r  c a r e  i n  preparing the i i -  sentencing o r d e r s  521 L L -  L i i a t  i t  is 

clear t c ;  the reviewing c o u r t  j u s t  how t h e  t r i a l  jiidge a r r i v e d  a t  

t h e  d e c i s i m  ta impose death over life. As t h e  Court he ld  i n  Maan 

v .  State, 420 So. 2d 5 7 8 ,  53: ( F l a .  1982), the " t r i a l  judge's 

f i i i d i n g s  i f i  r e g a r d  t G  the dsstki  s e n t e n c e  s h ~ u l d  be G f  unmistakable 

clarity s o  that we can p r o p e r l y  review them and n c t  s p e c u l a t e  as t o  

what he foilnd. " 

The c o u r t  below eritered what amounts to a "barebones" order of 

just a v e r  ~ G U C  pa5es in length inposing two dea th  sen tences  upon 

A p p e l l a f i t .  The a g g r a v a t i n g  f a c t o r s  a r e  supported by very C Q ~ S Q ~ ~  

facts o n l y ,  and there is very little analysis or application of the 

specific facts of t h e  case, and n o  attempt to r e c m c i l e  t h e  many 

conflicts k n  t h e  evidence g r e s e n t e d  at t r i a l .  The sparseness of 

t he  factual bssis ~ G T  t h e  c o u r t ' s  f i n d i n g  appears perhaps n G s t  

starkly in h i s  conclusion as L O  b o t h  homicides t h a t  t h e y  Fiere 

comi i i t t ed  d u r i n g  a burglary "as evidence4 by t h e  defendarlt and his 

aceomplizes having e n t e r e d  o r  renained i n  t h e  victim's dwelling 

W i t h  i n t e n t  t G  C G i r i i i l i t  OfF---- L c A i a c  t h e r e i n  agaifist" ~ r a r ; d o r ~  s n i d e r .  

( ~ ~ ~ 3 6 , ~ 8 0 8 )  T h i s  F ; - ; l 4 - r *  L I I I U I L I Y  i s  ' merely a conclusion, with ~-AG f a c t s  

cited iii support therezlf .  The c o u r t  d ~ e s  not even t e l l  us what 

offense Appellant and the others intended to c ~ i ~ f i i t . * ~  
1 A  

1 4   he indictment herein d i d  n c t  charge Appellant or Ron 
Richardson with burglary of t h e  Snider/Carter apar tmen t .  (€31683- 
1655) a 
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Furthermore, t h e  o r d e r  provides no c l u e  as t o  how the court 

reached h i s  c o n c l u s i o n  on each coun t  t h a t  the aggravating circum-- 

stances outweighed t h e  m i t i g a t i n g  c i r c u m s t a n c e s  t o  such an e x t e n t  

t h a t  Appe!!ant deserved the d e a t h  ? m a l t y .  There is no indication 

~f what standard t h e  c o u r t  used in Fjeighing t h e  factcrs, and no 

analysis regarding t h e  r e l a t i v e  merits of each a g g r a v a t o r  and 

mitigatcr, but merely the bare c o n c l u s i o n  t h a t  a g g r a v a t i o n  

outweighed m i t i g a t i o n .  

In  accordance w i t h  t h e  p r i n c i p l e s  discussed ahcve, t o  uphold  

AFp€::ant's death s e n t e n c e s  on t h e  basis of t h i s  order  would deny 

bin his constitutional r i g h t s  under  the S i x t h ,  E i g h t h  and Pour-  

teenth Amendments to the U n i t e d  S t a t e s  Constitution and A r t i c l e  I ,  

S e c t i o n s  9 and 1 7  of t h e  F l o r i d a  C o n s t i t u t i o n .  Eecause the court 

below failed to make s u f f i c i m t l y  s p e c i f i c  f i n d i n g s  of f a c t  a3 

required by s e c t i o n  921.131(3), F l o r i d a  S t a t u t e s  (1991), Appel- 

1 +aiIc- , n C  1 s death  sen tences  nust be vacated i n  f a v c r  of s e n t e n c e s  of 

l i f e  impr isonment .  ' J m  Rcyal. 
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ISSUE x 
APFELLANT'S SENTENCES OF DEATII DENY 
H I M  EQUAL JUSTICE UNDER THE LAW, AS 
PJEITHER CF THE OTHER PARTICIFANTS IN 
THE EVENTS AT THE CAMBRIDGE WOODS 
APARTMENTS WAS SENTENCED T O  DEATII. 

Xn Slater v .  Stat e, 3L6 S G .  2d 539, 5 4 2  ( F l a .  1 3 7 5 ) ,  this 

Cour t  addressed the prif ic ipal  of equal p u n i s h i x n t  f c r  equal 

culpability in capital cases as foll~ws: 

We pridE G ~ ~ S ~ ~ V S S  in a system of justice that 
requires equality before the law. Defendants 
should not be treated differently upon t h e  
sane o r  similar f z c t s .  When t h ~  facts are the 
same, the law shculd be the same. The irnposi,  
t iorr  of the death se i i tenze in this case is 
clearly riot equal jirstice -mdtzr t h e   la^. 

Irr $ l a t e r ,  the defendant was the accomplice; t h e  triggerman had 

entered a p lea  of n o l o  con tendere  tG t h e  charge of first d e g r ~ e  

wclrder and, in exchange, had received a life sentence. This Court 

reduced the sentence of death t o  l i f e  imprismment. 3 1 6  S o .  2d at 

. 

543. 

In Cra i s  v .  State, 510 So. 2d 857, 87C :F!S. I ; I u I j ,  1 n o 7 \  

cert.denied, 484 U.S. 2020, 108 S .  Ct. 732;  98 L. Ed, 2d 680 

(1938), the court explained: 

the degree of participation and relative 
culpability of an accomplice zlr joint perlje 
trator, together with afiy dis2arity ~f the 
treatment received by such accomplice as corn. 
pzred with t h a t  of t h e  capital cffendei: being 
sen tenced ,  are ?roper f a c t ~ ~ s  to be taken into 
coasideration in the sentencing decision. 

T h e r ~ ,  hecause the defeiidaiit w a s  the planner and t h e  instigator of 

the murders, rather t h a n  the accomplice, whose help had been 

solicited by t h e  d e f e n d a n t ,  the disparate treatment afforded t h e  
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accomplice wzs G G ~  z f a c t o r  *L.-* LIAaL required t h e  zclurt to accclrd ii 

life sente f ice .  

Since  Slater, this C c a r t  has, ori numerGiis ~ccasions, r e v e r s e d  

d e a t h  s e n t ~ n z e s  whfi-e an equally c u l g a b l z  codefendant r ece ived  

l e s s e r  punishment. u, r e n t e z z l s t  v .  State, 515 S o .  2d 861, 8 6 3  

{ F l a .  1983); Svlve'l: v .  S t a t e ,  5 2 3  so. 2d 1 3 3 5 ,  1095 ( F l a .  1385); 

Harinon v .  S t a t e ,  5 2 7  S o .  2d 152, 189 ( F l a .  1 3 8 8 ) ;  Cailler ii. S t a t e ,  

5 2 3  S o .  2d l58 (Fla. 1388); Du Eoisev..  State, 520 SO.  2d 269,  266 

( F l a .  1988); Broakincis v .  S t a t e ,  435 S G .  2d 135, 142-143 ( F l a .  

1986); :-!alloy v .  S t a t e ,  332  S G .  2d 119G ( F l a .  1 9 7 9 ) .  

The p r i f i c i p l e s  expressed i n  Slater and subsequ~nt  cjpirrians of 

L 1 1 1 3  C o u r t  a r e  also consistent with t h e  requirements of t h e  C'nited 

S t a t e s  C o n s t i t u t i o n .  The E i g h t h  and Fzlai-teenth Amendmefits reql;ire 

t h e  capital s e n t e n c e r  t z l  fzlcux E ~ G X I  indi--; V L  d - m - '  uai culpability; 

LL: .-. 

punishment  must  be based UFGZ xha t  r o l e  the defendant played in the 

criine i n  cornpar i sm with t h e  r o l e s  played by kiis c o h o r t s .  See 

Ennund v .  Florida,453 U.S. 782 ,  102 S .  Ct. 3368, 7 3  L. Ed. 2d 1143 

( 1 9 8 2 ) .  

In t h 2  instant case, Ron Richardson, Appellant's co defendant, 

was able to a v o i d  exposure  to the d e a t h  penalty fGr t h e  two capital .  

c r i m e s  with which he xas charged by cli"*:"- LLrr ly a deal vith t h e  S t a t e  

IT, r e t u r i i  f o r  h i 3  t e s t i m o n y  against Appellant. T h i s  deal called 

for R i C h Z T d S G i i  :O L E C E i V c ?  G f i Y Z  year  p r i s m  sen tence  for a plea to 

aiie c a u n t  zlf b ~ i n g  aii a c c e s s o r y  a f t e r  t h e  f a c t .  ( R I l 5 G - - l l € 7 ' , 1 1 9 2 -  

1 1 3 3 )  Richardson's self s e r v i n g  statements below n a t u r a l l y  "ere  

calculated t z l  make him appear  less culpable t h a n  Appellant O K  J i m  

O t  u u  



Acker;  h~ essentially pcrt i 'ayec? himself as a b y s t a n d e r ,  a :ere 

w i t n e s s  t o  t h e  h m i c i d e s  perpetrated by the others. Of course ,  

Richardson's g u i l t y  was fiever t e s t e d  in the ci-ucibls of a j i i r y  

trial, at i jhich witnesses zlther than Eon Richardson  c c u l d  be called 

t z l  testify. F u r t h e r m o r e ,  t h e  t r i a l  c o ~ r t ' s  sentencing order 

s u g g e s t s  t h a t  t h e  c o u r t  d i d  n o t  view Richardson's participatian t o  

c o n s t i t u t e  m e r e l y  t h a t  of an accesso ry .  I n  m i t l g s t i z l n  r;f Appel - -  

lznt's sef i tences ,  t h e  court specifically four;c! t h a t  R i c h a r d s c n  r;as 

iio longer  f a c i n g  murder charges  even though "he alsz, e n t e r e d  t h e  

dnelllng of both v i c t i m s  with the  intent to corfiit an Gffense 

a g a i n s t "  t h e  two victims. <R1307,1gG9) The c o u r t  t h ~  rezGgnized 

t h a t  R icha rdson  had L U c L  in his heart when he  aczGrnpanied t h e  

a t k i ~ r s  t z ,  Ci;n;b;ridg~: WGads; murder C G U ~ ~  h a v ~  been the oiily 

"offense" he " i n t e n d e d .  " 

Althcugh t h e  t r i a l  c o u r t  and t h ~  j u c y  knew of t h e  b a r g a i n  

betwee:: t h e  S t a t e  and Ron Richardson, t h e y  nzlt only did i iot  have 

the ber iz f l t  ~f heari i iS fro= iitnesses xho might  have testified t h a t  

Richardson's role =as greater than what he claimed, t h e y  aiso did 

nzlk have t h e  benefit ~f knowing whether t h e  d e a l  u l t i m a t e l y  went 

t h r o u g h .  A l t h o ~ 5 h  i t  does n o t  appear of record, u n d e r s i g n e d  

e o u m e l  hax been infcraed by A p p e l l a n t ' s  trial counsel that 

R i z h a r d s m  did i n  f a c t  receive his five year sentence and has  now 

been re1 eased. Thus,  approximately a year and a half a f t e r  

X p p e l l a n t . ' s  ti-ia:, R icha rdson  is  on t h e  street, while Appellant 
'I I 1  

In t h i s  regard, it nay be significant t h a t  Rzlbin E c k e r t  
a t t r i b u t e d  t o  Ron Richardson the zc;inment, "We ~ r r r d e r e d  'ax," wher; 

:5 



languishes ~a death row, awaiting the ultimate sanction that 

society cai i  b r i n g  tG bear .  

Perhaps of e v ~ n  mare significance than t h e  disposition Gf Ron 

Richardson's case is t h e  fate of Jim Acker. Richardson's testimony 

showed Aclier to be e v e r y  bit as culpable as  Appellant. A c k e r  

launched the initial assault upon the residents of apartment 3301, 

by valking between Appellant and Richardson in order to stab 

Brandon S n i d e r  several times, eviscerating him, following which 

Acker calmly washed his hands (R434,1100 ,1181) And it was Acker 

who was t h e  first to bound up the stairs in pursuit of the second 

v i c t i r n ,  Robbie C a r t e r .  (R1132) Yet, mysteriously, at t h e  time of 

Appellant's trial Acker had n o t  even been charged with any offense 

stemming from h i s  considerable participation in t h e  murders. 

Although It does not appear Gf r e c o r d ,  undersigned cailnsel has 

learned through a newspaper a r t i c l e  and discussion xith Appellant's 

t r i a l  counsel that A c k z r  w a s  ultimately charged with both murders 

a d  was tried afid fc;and guilty, b u t  received life sentences .  

The sentences z w d e f e n d a n t s  r e c e i v e  are relevant consider - 

a t i m s  f o r  the judge and jury in deterrninin~ t h e  appropriate 

sentence In a capital case. Eassett v .  State, 449 So. 2 6  503 ( F l a .  

1384); HcCamPbell v .  S t a t e ,  42: SO.  2d 1072 ( P l a .  1 3 8 2 ) ;  Earfield 

v .  State, 402 So.2d 377 (Fla. 1331); Messer v .  S t a t e ,  330 S o .  2d 

137 ( F l a .  197fi), , - tdu  A E C  11 u . ~ ) .  E 984, 1 0 2  S .  Ct. 2253, 72 L. cert.den. 

Ed. 2d 8 6 3  (1982); Gafford v. S t a t e ,  387 So. 2d 333  (Pla. 1980). 

In Appellant's case however, n e i t h e r  the jury nor t h e  judge had an 

oppcrtunity to cc;nsider  t h ~  disposition of Jim A c l i e r ' s  case, nor 



did they know of the ultimate dispositim Gf Ron R i c h a r d s m ' s  case, 

and were n o t  a b l e  to receive any evidence that might have shown 

Richardson's culpability t~ be greater than he claimed. This Court 

does h a v ~  t h e  advantage zlf knowing that Acker received life 

sentences for his eager participatim in the killings, and that 

Richardscn received a five year sentence f o r  his role and is now a 

free man, and that only F a t  Hannon sits on  death raw far t h e s e  

crimes. Even though Richardson and Acker were sentenced subsequent 

to t h e  sentencing of Appellant, it is aEpropriatf f o r  t h i s  Court to 

consider an d i r e c t  appea l ,  as p a r t  of i t s  revietj function, "the 

g r o p r i e t y  of disparate sentences in zlrder to determine whether a 

death s e n t m c e  is a g g r o p r i a t e  g i v e n  the cmdirct of a l l  particigants 

in c ~ m k t t i n g  t h e  crime. [Citation omitted.]" Scott v. Ducrser, 604 

So. 2d 465, 468 (Fla. 1 9 9 2 ) .  The Court t h e r e E o r e  can and should 

examine Appellant's case v e r y  closely to determine whether o r  n o t  

h i s  actions justify e x ~ c ~ i t i ~ f i  of the ultimate I;enalty, while those 

of Acker and Richardson do n ~ t .  If t h e  C o u r t  will do t h i s  it must 

conclude that  Appellant is nzl m o r e  culpable than the o t h e r s ,  

certainly n o  mGre culpable than Jim Acker, and, p'.;rsuant t~ S l a t e r ,  

his death sentences must be reversed. Any Gther  result wi!! 

deprive Appellant Gf the due process of law t o  which he is entitled 

and subject h i m  to cruel ar;d Giiusual punishment, i n  vio!atlon of 

t h e  Eighth and Powteenth AnendmEnts to the United S t a t e s  C m s t i t u -  



tion, and Article I, Sections 3 and 17 of the Florida Constitu- 

tion. 16 

If this C G i i r t  is ;i;t satisfied with undersigned counsel's 
representations concerning the disposition of Ron Richardson's case 
and Jirn Aeker's case, then Appellant suggests supplementing t h e  
record w i t h  appropriate documents from t h e i r  cases. I f  the Court 
determines that it caniiot consider Appellant's issue at all because 
it invclves matters outside the r e c o r d ,  any such determination 
should be Giithout prejudice t o  App~llant's right to apply f o r  p o s t -  
cz lnv ic t ion  relief, S c o t t ,  604 So. 2d a t  4 6 2 .  
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CONCLUSION 

Based upon t h e  f G r e g G i i l g  facts, arguments, azd citations of 

a u t h o r i t y ,  yaur Aspellant , Patrick C. Hafifi~n, prays this Honorable 

Cour t  for relief as follows: 

1. REversal of his convictions and sentences and remand f o r  

new t r i a l ;  GT 

2 .  Reversal ~f h i s  sef i teczes  of dea th  arid remand f o r  

imposition of two life sentences; o r  

3. Reversal ~f h i s  sentences of dea th  and remand f o r  a ~ i e w  

senalty t r i a l  before a new j u r y  impaneled for that F u r p o s e ;  or 

4. Reversal of his sentences of death  and remand f o r  a nev 

se i i t enc ing  hearing before t h e  court o n l y .  

Appellant addkticnally asks for sZich other and further relief 

as t h i s  Court may deem appropriate. ()I 
CERTIFICATE OF SERVICE 

:: certify that a C O P Y  has been r?iailed t~ R a b ~ r t  Butterworth, 

SLiite 700, 2002 N. L o i s  A v e . ,  Taxga, FL 33607, (513) 8 7 3 - 4 7 3 0 ,  on 

this L5-t-h day of January, 1993. 
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