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Appellant, Patrick C ,  Hannan, w i l l  r e l y  upon h i s  i n i t i a l  b r ie f  in reply t o  the 

arguments presented i n  t h e  State's answer brief as t o  Issues 111, V, and VII, 
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THE TRIAL COURT ERRED BY STRIKING 
PROSPECTIVE JURORS LING AND TROXLER 
FOR CAUSE IN VIOLATION OF THE SIXTH 
AND FOURTEENTH AHENDMENTS, UHITED 
STATES CONST ITUT ION. 

Appellee's suggest ion i n  I t s  brief a t  pages 6-7 that Appellant somehow waived 

the  issue of the trial  court'^ improper granting of t h e  State's challenges for cause 

because defense counsel "did not  object to the procedure used by the  prosecutor and 

did not a t t empt  t a  further inquire of the prospective jurms" misses t h e  p a i n t  of 

Appellant's issue, which i s  t h a t  the  State, as the par ty  seeking t o  exclude prospective 

,Juross Ling and Troxler ,  failed to carry its burden of showing that they were 

disqualified to sit an Appellant's j u r y 3  

In m s  mi v ,  State , 608 So. 2d 4 (Fla. 1992), which is cited by Appellee at page 

4 of it5 b r i e f ,  the  p rospec t ive  .jurors who were removed for  cause indicated that they a 
could not  under any circumstances vote t o  impose a sentence of death upon a 

defendant, and were not examined f u r t h e r  on the subject.  Ling and Troxler were 

questioned mare extensively regarding t h e i r  views on capital punishment than were the  

jurors in -a, and expressed opinions which were not s o  rigidly opposed to the 

death penalty 

Appellee engages in pure speculation by arguing that the error i n  excusing Ling 

and TroxZer f o r  cause was harmless because t h e  State had peremptory challenges left 

which it could have used to remaw them. Appellee a lso  incorrectly cites D ~ L L  

State, 576 So. 26 691 (FLa. 1990) as dealing with "lrlefusal to dismisrU juror f o r  cause 

when defendant has peremptory challenges left.'' Brief of t h e  Appellee, page 7.  In 
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T r a t t c ,  t h e  defendant exhausted his peremptories, but failed t o  ob,ject t o  any 

venireperson who u l t i m a t e l y  w a s  seated on his . jury,  and thus did not preserve for  

appellate review the question of whether the trial court  improperly denied his 

challenges far cause, 
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,l.sa.Lu 
THE STATE WAS IMFROPERLY PERMITTED 
TO INVADE THE PROVINCE OF THE J U R Y  
ON THE ULTIMATE ISSUE IN THIS CASE 
BY SUGGESTING THAT STATE WITNESS 
TONI ACKER BELIEVED THAT APPELLANT 
MIGHT HAVE BEEN INVOLVED IN THE 
IISTAWT HOWIC IDES. 

Appellee's content ion t h a t  Appellant did not object t o  t h e  quest ioning of 

Detective Mozell Linton regarding Linton's conversat ion with Toni Acker is simply 

Incor rec t .  The record reflects t h a t  defense counsel began object ing the  moment the 

prosecutor broached the  subjec t  of Detective Lintan showing t o  Acker the  composite 

drawing of the subject, wha was seen a t  t he  Cambridge Woods Apartments on t h e  n i g h t  

i n  quest ion.  (R 964) There was then a discussion outside t h e  p r e s e n c e  of the jury as  

t o  the  admissibi l i ty  of Linton's testimony about Acker's reac t ion  t o  the composite, as  

well as  t h e  State's d e s i r e  t o  impeach Acker's previous testimony by e s t a b l i s h i n g  t h a t  

she had made a s ta tement  t o  Linton about having asked her brother ,  J i m  Acker, about 

the  possibility t h a t  Appellant w a s  involved i n  the  instant homicides. (R 965-969) 

The t r i a l  cour t  clearly understood t h a t  Appellant was objecting t o  t h i s  e n t i r e  l i n e  of 

testimony; he said,  a t  t h e  conclusion of t h e  d iscuss ion ,  "You need not object again, 

Mr, Episcopo [defense counsel]; I've overruled your objection." (R 989) Furthermore, 

it is doubtful whether any objection was needed. The cour t  had not merely indicated 

i n  advance t h a t  he would permit Linton's tes t imony,  he had, i n  effect, rquixl& the 

State t o  present t h e  testimony, because i n  overrul ing Appellant 's  abject ion t o  Toni 

Acker's testimony, t he  court said t h a t  he might r e v i s i t  t h e  issue of prejudice t o  

Appellant i f  the  prosecutor failed t o  call Linton t o  impeach Acker. (R 766)  

Therefore, any object ion lodged by defense counsel would have been fu t i l e  and hence 
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w a s  unnecessary. See Brown L State, 206 So. 2d 377, 384 (,Fla. 1968) ("A lawyer is 

not required to pursue a completely useless course when the judge has announced in 

advance that it w i l l  be fruitless, [Citation oraitted.1") 
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APPELLANT'S DEATH SENTENCES VIOLATE 
THE EIGHTH AND FOURTEEBTH AHENDMBNTS 
BECAUSE THE ESPECIALLY HEINOUS, 
ATROCIOUS OR CRUEL AGGRAVATING CIR- 
CUMSTANCE IS VAGUE, IS APPLIED ARBI- 
'TRAR ILY AND CAPRICIOUSLY , AND DOES 
NOT GENUINELY NARROW THE CLASS OF 
PERSONS ELIGIBLE FOR THE DEATH PEN- 
ALTY, 

Appellee cites Smallev v. s u  , 546 So, 26 720 (Ela. 19891, i n  which t h l s  Court 

upheld the c o n s t i t u t i o n a l i t y  of the especially heinous, atrocious, or cruel aggravat ing 

circumstance. (Brief of t h e  Appellee, p.  17) However, subsequent decisions of t h e  

Supreme Court of t h e  United States have eviscera ted  the  holding i n  Smalky such that 

it can no longer be cansldered good law. In E-n Ea v.  Flar& ' , 505 U.S. 112 

S. C t .  2926, 120 L, Ed. 2d 854 (19921, t h e  High Court rejected one of the  central 

t e n e t s  of malley, t h a t  the .judge is the only true sentencer  i n  Flor ida,  by recognizing 

t h a t  "Florida has  essentially split t h e  Csentencingl weighing process i n  two,'' between 

t h e  judge and t h e  j u r y ,  and not ing t h a t  "if  a weighing State decides t o  place capital- 

sentencing authority i n  two a c t o r s  r a t h e r  than  am,  neither a c t o r  must be permitted t o  

weigh inva l id  aggravating circumstances." 120 L. Ed. 26 at 859. And in S o c h a s v ,  

Flarida, 504 U S ,  112 S. C t .  , 119 L. Ed. 2d 326, 339 (1992) t h e  C a u r t  

called i n t o  quest ion t h i s  Court's conclusion i n  Em&kz)~ t ha t  t he  HAC aggravating 

factor is not, vague because i t  was sufficiently narrowed by t h e  d e f i n i t i o n s  t h i s  Court 

employed i n  Ftate v, D i m ,  283 So, 2d 1, 9 (Fla. 1973) so t h a t  the  sen,tencer ( t h a t  is, 

i n  t h i s  Court 's  view, the judge> can apply t h e  aggravator i n  a r a t i o n a l  and consistent 

manner. 

Appellee's r e l i a n c e  upon HQQPS v. State, 18 Fla. L, Weekly S255 (Fla. Apri l  15, 
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1993) t o  support  its argument t h a t  the section 921.141 (51 (b> aggravating circumstance 

is constitutional is misplaced; dealt with  the cold,  calculated, and 

premeditated ag8ravating f ac to r  found i n  section 921,141 ( 5 )  (i), not with HAC. 

A s  the Supreme Court of the United States noted i n  B;Lr;du9and v .  kktjs, 506 U . S .  

----, 113 S .  C t .  , 121 L. E d .  2d 411, 420 (1992), "a s t a tu to ry  aggravating factor 

is unconstitutionally vague i f  it f a i l s  t o  f u r n i s h  principled guidance for t he  choice 

between death and a lesser penalty I [Citat ions omitted ,I" Florida's HAG circumstance 

suffers from t h i s  i n f i r m i t y ,  and Appellant's sentences of death cannot s tand .  
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LE!!au 

THE TRIAL COURT ERRED I N  INSTRUCTING 
THE J U R Y  OW AND FINDING IN AGGRAVA- 
TION THAT THE INSTANT HOMICIDES WERE 
ESPECIALLY WICKED, EVIL, ATROCIOUS 
OR CRUEL. 

In its discussion of t h i s  issue, Appellee engages i n  speculat ion and manufactures 

evidence out of whale cloth. Appellee's s ta tement  t h a t  Appellant slit Brandon Snider ' s  

t h r o a t  as  Snider "knelt before" Appellant (Brief af t h e  Appellee, p. 201 is apparent ly  

based upon the testimony of t h e  State's blood s p a t t e r  expert,  Judi th  Bunker. However, 

Bunker's a c t u a l  testimony regarding Snider was as follows (R 1122): "I can ' t  say ?A& 

he w a s - h & . i n g ,  but he certainly was lower t o  t he  f loor ,  a t  least, wi th  one foot ,  one 

knee on t h e  floor.  [Emphasis supplied, l" Appellee's statement t h a t  Snider was 

kneeling before Appellant when his t h r o a t  was c u t  is not supported by the record. 

And an page 2 1  of Its b r i e f ,  Appellee claims as follows: "After k i ck ing  t h e  bed aver ,  

Hannon put  six bul le t s  i n t o  t h e  huddled body of Snider lsicl." There was absolutely 

no evidence t h a t  Appellant kicked aver t he  bed before Robbie Carter was s h o t .  The 

evidence showed i n s t e a d  t h a t  Carter was still under t h e  bed when he w a s  found, and 

t h a t  the bad was l i f t e d  up and placed against the wall by Deputies Shoemaker and 

Swoope of the  Hillsborough County Sheriff's Department when they responded t o  t h e  

scene. (R 428-429) 

The cases relied upon by t h e  State i n  suppor t  of its argument t h a t  t h e  trial 

court properly found HAC as t o  the Carter shoot ing (Brief of t h e  Appellee, p.  21) are 

a l l  d is t inguishable  from t h e  i n s t a n t  case. In Eses&,~a v ,  S W ,  607 So. 2d 409 (Fla. 

19921, t h e  victim was forced t o  drive t o  a remote loca t ion ,  walk a t  knifepoint through 

B dark field, and disrobe before  being s tabbed t o  dea th ,  Here, Carter was not 
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0 subjected t o  any such prolonged ordeal  before being s h o t .  Similarly, in R~!.gk&.-n, 

SL&, 575 So. 2cl 165 (Fla.  19911, t h e  vict im was subjected t o  a lengthy and 

humiliating ordeal during which he was forced t o  perform various sexual acts wi th  h i s  

wife a t  gunpaint before he was f i n a l l y  s t r u c k  i n  t h e  head with the  s t o c k  of a rifle 

and then s h o t .  And i n  GlskIn v, State, 591 So, 2d 921 (Fla .  1991), t he  vict im was 

wounded and l i k e l y  suffered phys ica l  pain and mental anguish for Some period of t i m e  

before the  f a t a l  s h o t  w a s  administered. Here there were no similar acts t o  set  t h e  

shoo t ing  of Robbie Carter apart  from t h e  norm of homicides. 

More t a  the point than the  cases cited by Appellee are t h e  cases cited by 

Appellant i n  h i s  i n i t i a l  b r i e f ,  a s  w e l l  a s  t h e  recent case of m-b-mi v ,  &h, 611 

So. 2d 1228 (Flab 1993). Robertson attempted t o  rob a man and a waman who were i n  a 

car. He sho t  t h e  man four times, and t h e  woman got out af t h e  car, whereupon 

Robertson demanded her rings. The woman was crying and screaming t h a t  she did not  

have any money. Robertson sho t  her nine times. The trial cour t  found HAL applicable 

t a  t he  female v ic t im ' s  homicide, but t h i s  Court disagreed, as t h e  evidence fa i led  t o  

show t h a t  Robertson sho t  her  "with t h e  intent ion of t o r t u r i n g  her  o r  with the des i re  

t o  i n f l i c t  a high degree af pain or with t h e  enjoyment of her suffering ..." 611 So, 2d 

a t  1233. Similar ly ,  Robbie Carter was s h o t  without undue preliminaries, and with no 

indication of a desire or in ten t  t o  t o r tu re  him or  t o  inflict excess pain upon him. 
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THE TRIAL COURT ERRED IN I N S T R U C T I N G  
THE JURY ON AND FINDING I N  AGGRAVA- 
TION THAT APPELLANT WAS PREVIOUSLY 
CONVICTED OF ANOTHER CAPITAL FELONY 
BASED UF'OH HIS CONTEEIPORANEOUS CON- 
VICTIONS FOR THE OTHER HOMICIDES, 

The case of h m d y  v ,  rStatp, 18 Fla. L. Weekly S67 (Fla. January 14, 1993), 

incorrectly cited on page 23 of Appellee's brief as "u," i s  i n t e r e s t i n g ,  b u t  

provides no support  f o r  Appel lee 's  position. Cannady killed h i s  w i f e  and shor t ly  

thereaf te r  k i l led  Gerald Boisvert, and attempted to kill Steve R u s s .  As t o  both 

killings, t h e  trial csurt found HAG and CCP, and sentenced Cannady t o  death. On 

appeal, t h i s  Court rejected t h e  applicability of HAC and CCP a s  t o  both homicides, and 

concluded t h a t  the death penal ty  therefore could not  be imposed fa r  Cannady's killing 

of h i s  wife, However, t h i s  C o u r t  noted that t h e  record supported the  aggravating 

factor af  pr ior  violent  felony convictian as t o  Baisvert, because of Cannady'E; 

conviction for the  k i l l i ng  of h i s  wife, and remanded f o r  a new penalty phase as to 

0 
t h i s  hamicide, The C o u r t  did not explain why Cannady's convictian f o r  killing 

Baisvert could not  a l so  be used t o  support  t h e  p r io r  v io len t  felony aggravator  as t o  

the killing of Cannady's wife, resulting i n  a new penal ty  t r ia l  f o r  t h a t  homicide as 

well. Subsequently, an rehear ing ,  t h e  Court determined t h a t  both of Cannady's death 

sentences should be vacated i n  favor of l ife sentences ,  re ject ing the State's argument 

t h a t  the death penal ty  was appropriate because the record supported the statutory 

aggravating circumstance of p r i o r  violent felony based an Cannady's contemporaneous 

convictions. Cannadv v. State, 18 Fla.  L. Weekly S277 (Fla. May 6 ,  1993). 
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-v,, 555 So, 2d 849 (Fla. 19801, cited by Appellee on page 23 of its 

brief, unlike t h e  instant case, did not  involve a double homicide where each was used 

t o  aggravate  t he  o t h e r ,  nor is it clear t ha t  t h e  p r io r  v io len t  felony of armed robbery 

occurred contemporaneously with the homicide; DwCt v .  sta &, 462 So. 2d 446 (Fla. 

1985) makes reference anly to his conviction fa r  first degree murder, and does not  

mention any contemporaneous robbery convict ion.  

L Q U s k y  v ,  a te, 576 So, 2d 271 (Fla. 19911, cited by Appellee at page 23 of 

its brief, is l ikewise d is t inguishable .  I t  involved only one conviction f a r  first 

degree murder and one death sentence;  Dolinsky's convictions far two counts of second 

degree murder were used as  t h e  p r io r  v io len t  felonies. 

In z h g l w  v. S t a b  , 580 So. 2d 127 (Fla. 19911, cited by Appellee on page 23 of 

its br ie f ,  t h e  defendant was convicted of two first degree murders, for which 

sentences of death were imposed, and two second degree murders. Thus, there were 

prior  v io len t  felonies apart from the other first degree murder which could have 

supported the  pr ior  v io len t  felony aggravator, 
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ix&aLu 
THE TRIAL COURT'S SEWTEKING ORDER 
CONTAINS INSUFFICIENT FACTUAL BASIS 
AND ANALYSIS TO SUPPOgT APPELLANT'S 
SENTEBCES OF DEATH, 

A t  page 24 03 its b r i e f ,  Appellee asserts tha t  i n  h i s  sentencing order the  t r i a l  

judge "even set  f o r t h  h i s  a n a l y s i s  fo r  re ject ing t h e  residual lingering doubt argument 

of defense C O U ~ S B ~ . "  This so-called "analysis" cons is ted  of a s i n g l e  sentence (R 1807, 

1809): "The residual or  lingering doubt argument of defense counsel t o  t h e  jury t ha t  

a life rather than a death sentence would give the defendant more time within which 

t o  a t tempt  t o  prove h i s  innocence does not c o n s t i t u t e  a Mitigating Circumstance." 

This is not analysis, it is a mere unsupported and undeveloped conclusion, and is 

r e p r e s e n t a t i v e  af the lack of reasoning and thought t h a t  went i n to  the sentencing 

order. 
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APPELLANT'S SENTENCES OF DEATH DENY 
HIM EQUAL .JUSTICE UNDER THE LAW, AS 
NEITHER OF THE OTHER PARTICIPANTS I N  
THE EVENTS AT THE CAMBRIDGE WOODS 
APARTMENTS WAS SENTEECED TO DEATH. 

Appellee's s ta tements  a t  p a p  28 of its b r i e f  t h a t  it was Appellant who "kil,zd 

both victims" and t h a t  " J i m  Acker did not commit e i t h e r  of t h e  murders" are i n c o r r e c t .  

I t  was Acker who i n i t i a l l y  attacked and stabbed Brandon Snider, and D r .  Dipgs, t he  

medical examiner, s t a t e d  that a11 of the s t a b  and c u t t i n g  wounds were potentially 

le thal .  (R 495-497, 501) Thiis, even according t o  the State's awn witnesses a t  

Appellant 's  trial, Acker was every b i t  as involved i n  k i l l i n g  Snider as  was Appellant. 

Furthermore, Appellee conveniently ignores t h e  f a c t  t h a t  Acker was subsequently tried 

and found gui l ty  of both murders, t h u s  establishing beyond a reasonable doubt that he 

d i d  indeed commit both murders. 

The case of S a l e m  an v .  St.ee, 610 So. 2d 1283 (Fla, 1992), which is incorrectly 

cited as "Culman" at page 26 of Appellee's b r i e f ,  provides scant suppor t  f o r  Appellee's 

p o s i t i o n ,  Bruce F r a z i e r ,  who received a lesser sentence than Colemank death 

sentences, was less involved i n  t h e  homicides than was J i m  Acker here. Furthermore, 

Frazier was convicted of only one count of f i r s t  degree murder, even though there were 

four homicide v ic t ims ,  while Acker was convicted of k i l l i n g  both Brandon Snider and 

Rnbbie Carter. 

I t  is ra the r  i r o n i c  that t h e  State f i n d s  itself i n  t he  p o s i t i o n  of a t tempting t o  

defend Acker's life sentences .  B u t  the best  t he  State can come up with i n  mi t iga t ion  

is that Acker had 'la pretense of moral j u s t i f i c a t i o n  i n  t h a t  he was i n  defense of h i s  

sister..," (Brief of the Appellee, p. 2 8 )  This  is very  weak mit iga t ion  indeed. 
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- 
Appellant, P a t r i c k  C, Hannon, respectfully renews his prayer for the relief 

requested in h i s  initial brief.  -- 
I certify that a copy has  been mailed to Candance M a  Sabella, Suite 700, 2002 B 

Lois Ave., Tampa, FL 33607, (813) 873-4739, and to the Appellant, Patrick C .  Hannon, 

Inmate N u m b e r  500914, Union Correctional Institution, P,O, Box 221, Raiford, FL 32083,  

on t h i s  29th day of .June, 1993. 

Respectfully submitted, 

.JAMES WAR ION MOORMAB 
PUBLIC DEFENDER 
TENTH JUDICIAL CIRCUIT 
(813) 534-4200 
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