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JURISDICTION 

At least f o r  the past 40  years, estate planners have 

understood that, absent specif ic  legislation to the contrary, 

will substitutes were invalid unless executed with the 

formalities of a will. Even after Section 689,075, Florida 

Statutes, was adopted and changed much of the law set forth in 

Hanson v ,  De nckla, 100 So.2d 3 7 8  ( F l a .  1956), re versed on 

iurisd ictional crrounds, 78 S.Ct. 1228 (1958), the execution 

requirements for Florida trusts in which the settlor was sole 

trustee remained. Florida lawyers were taught those 

requirements and cautioned about them by the experts in the 

field. m, Belcher, "Avoiding Problems Under F.S. 689.075", 
Real Prop., Probate & Trust Law Sect., Publ, Act ion Line, ( 1 9 8 3 )  

V o l .  10, p g . 2 ;  Lowell & Grimsley, Florida Law o f  Txus j x i  S 11-6 

at 168; The Florida Bar, Administration of T rusts i n  Florida § 

2.32, at 51. 

In this case, t h e  District Court of Appea l  of F l o r i d a ,  

Third District, has undercut Florida law and thrown out the 

execution requirements f o r  a F l o r i d a  trust in which the s e t t l o r  

is the sole trustee. 

Estate planners in Florida and the general public, who 

seem t o  adore  this kind of trust, must know the execution 

requirements that make jt valid. For  t h a t  reason, the appellate 

court certified this matter to this Court. The question 

certified by the appellate court, however, is misleading. It 

provides : 

STEEL HECTOR 8. DAVIS, WEST PALM BEACH. FLORIDA 
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WHETHER PARAGRAPH 689.075(1)(G), FLORIDA 
STATUTES (1987) CREATES A SINGLE TEST, OR TWO 
ALTERNATIVE TESTS, FOR THE VALIDITY OF AN INTER 
VIVOS TRUST EXECUTED ON OR AFTER JULY 1, 1969, 
WHERE THE SETTLOR IS THE SOLE TRUSTEE? 

That question only begs the more important question: 

WHAT EXECUTION REQUIREMENTS ARE PROVIDED IN 
SECTION 689.075(1)(G)? AND: DOES A FLORIDA 
TRUST IN WHICH THE SETTLOR SERVES AS SOLE 
TRUSTEE AND WHICH DISTRIBUTES PROPERTY ON THE 
SETTLOR'S DEATH, SATISFY THE STATUTORY 
REQUIREMENTS OF SECTION 689.075(1)(G), IF IT IS 
WITNESSED BY ONLY ONE PERSON, GIVEN THAT WILLS 
IN FLORIDA MUST BE WITNESSED BY TWO PERSONS? 

a 

The decedent, Celia Kahn, allegedly created a Declaration 

0 

.. 

0 

of Trust on June 11, 1982 ("trust**). The trust was a revocable 

i n t e r  vivos living trust in which Celia Kahn was the grantor, 

lifetime trustee and lifetime beneficiary. ( R .  272;  

R .  264A-264GGG). Paragraph 1 of the trust included a testamentary 

provision whereby the property included in the trust would be 

transferred to Jack Alter on Celia Kahn's death. The trust was 

supposedly signed by Celia Kahn and one witness. Whether Celia 

Kahn actually signed her name t o  the trust is a matter 

dispute. (R. 272;  R .  264A-264GGG). 

in 

Among the a s s e t s  of the t r u s t  were a c c o u n t s  a, Nors,ar 

Brokerage Corporation (R. 152-171; R .  264A-264GGG) and 1st 

Nationwide Bank, (R. 2 6 4 A - 2 6 4 G G G ) .  

Celia Kahn d i e d  testate, leaving the residuary of her a 
probate estate to her nieces Sharon  Zuckerman and Beverly K a n t e r .  

Sharon Zuckerman and Beverly Kanter f i l e d  an action in the p r o b a t e  

proceeding alleging fraud, undue influence and, among other a 

- 2 -  
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things, the invalidity of the testamentary aspects of Celia Kahn's 

trust. (R. 107-136). Subsequently Zuckerman and Kanter moved f o r  

summary judgment on the validity of the testamentary provisions of 

the trust. Attached as exhibits to the motion were the trust 

agreement and an order from the Circuit Court of the Seventeenth 

Judicial Circuit deciding similar issues in another case. 

In opposition t o  the motion for summary judgment, Jack 

Alter filed an affidavit by John Chepak of Norstar Banking 

Corporation (R. 152-171) and an affidavit by Jack Alter 

( R ,  177). The affidavit of John Chepak included, among other 

things, a copy of the trust agreement at issue in the summary 

judgment proceeding and indicated t h e  account was established in 

accordance with and under the trust. 

At the close  of the hearing on t h e  original motion for 

summary judgment, the court and counsel acknowledged the 

agreement of counsel that to the extent the trust was a grantor, 

revocable inter vivos trust, its testamentary provisions were 

invalid. (Transcript, dated November 28, 1988 at 23; R. 2 7 7 ) .  

The court entered a partial summary judgment on that point ( R .  

180). The court reserved Alter's right to allege and prove that 

the June 11, 1982 writing was evidence of some other kind of 

trust. (R. 180). 

Several months later, after more time for discovery 

e l a p s e d ,  Zuckerman and Kanter moved for final summary judgment 

and included affidavits from Norstar and 1st Nationwide; 

excerpts from Dacey, On Trusts and  a letter from J a c k  Alter, all 

of which were filed to support the argument that the trust was a 

- 3 -  
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grantor, revocable, inter vivos, living trust and that Norstar 

and 1st Nationwide accounts were owned by t h e  trust 

(R. 2 6 3 - 2 6 4 G G G ) .  

Jack Alter filed his own affidavit in opposition to the 

motion f o r  summary judgment, which included alleged o r a l  

conversations between Jack Alter and the decedent, Celia Kahn. 

The trial court heard argument of counsel (Transcript, 

dated July 27, 1989; R. 277) and granted t h e  motion for summary 

judgment. (R. 196-197). The District Court of Appeal, Third 

District, reversed the trial court by opinion dated June 25,  

1 9 9 1 ,  (R. 2 7 8- 2 8 6 ) .  In response to Petitioner's Motion f o r  

Rehearing, t h e  T h i r d  District entered a second opinion on 

September 17,  1991 and certified the issue to be of great public 

importance. ( R .  2 8 8- 2 9 8 ) .  

HISTORY OF APPLICABLE L A W  

a 

a 

In order t o  decide this case, the Court will have to 

construe Section 689.075, Florida Statutes. The history leading 

up t o  t h e  enactment of the statute and the sequence of 

amendments resulting in t h e  present version of Section 689.075 

a r e  crucial to this C o u r t ' s  construction of the statute. 

In the Landmark case of  Ijanson v. Denckla , 100 So.2d 378 

( F l a .  1 9 5 6 ) ,  re  versed 5 alely on j u r i s d i c t i o n a l  arounds , 357 U.S. 

235, 78 S.Ct. 1 2 2 8  (1958), this Court invalidated a revocable 

i n t e r  vivos trust as a result of the cumulative effect of the 

- 4 -  
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settlor's reservation of  the control over the trust property and 

the power to dispose of it on her death. a. at 383-4. The 

Court found the trust t o  be illusory and an attempted 

testamentary disposition, which had only one  subscribing witness 

and w a s ,  therefore, invalid. Id. at 385. The Court based i t s  

holding t o  a large extent on the Restatement of Trusts, 8 56. 
m. at 384. 

In 1968, the District Court of Appeal, Second District, in 

Lane v .  Palmer F i r s t  Na t i o n a l  Ba nk and T r u s t  Cornpanv QX 

S a s a s m ,  213 So.2d 301, distinguished the facts of the case 

before  it from those in Hanson and upheld t h e  validity of t h e  

testamentary aspects of a revocable inter vivos t r u s t .  In bane 

Court pointed out that t h e  Restatement of T rusts , relied upon by 

the Court in mnson ,  had been rewritten in 1959, reversing its 

original position. a. at 3 0 3 .  

To clear up the uncertainty surrounding revocable living 

trusts i n  Florida after m, in 1969, the Florida Legislature 
adopted Chapter 69-192, Laws of Florida ( s  689.075, Fla. 
Stat.). Chapter 69-192 read a s  follow: 

AN ACT relating to declarations of trust; 
amended c h a p t e r  689, Florida Statutes, by 
adding section 689.075 t o  the list of powers 
t h a t  may be retained by t h e  settlor of an 
inter vivos trust, either singly or jointly 
with another, without affecting its 
nontestamentary character; providing for 
retroactive application to trusts executed by 
persons living on the effective date of this 
a c t ;  providing a n  effective d a t e .  

Be it Enacted by the Legislature of the S t a t e  
of Florida: 

- 5 -  
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Section 1. C h a p t e r  689, Florida Statutes, is 
amended by addition Section 689.075 to read: 

a 

a. 

a 

689.075 Inter v i v o s  trust; powers retained by 
settlor. 

(1) An otherwise valid trust which has been 
created by a written instrument shall not be 
held invalid o r  an attempted testamentary 
disposition f o r  any of the following reasons: 
( a )  Because the settlor o r  other person or 
both possess the power to revoke, amend, 
alter, o r  modify the trust in whole o r  in 
part; 
(b) Because the settlor or another person o r  
both possess the power to appoint by deed or  
will the persons and organizations t o  whom 
the income shall be paid o r  the principal 
distributed; 
(c) Because the settlor o r  another person o r  
both possess the power t o  add to, or withdraw 
from, the trust all o r  any p a r t  of the 
p r i n c i p a l  o r  income at one (1) time or at 
different times; 
(d) Because the settlor o r  another person or 
both possess the power to remove the trustee 
or trustees and appoint a successor trustee 
o r  trustees; 
( e )  Because the settlor or another person or 
b o t h  possess the power to control the trustee 
or trustees in the administration of the 
trust; 
( f )  Because the settlor has retained the 
right to receive all o r  part of the income of 
the trust during his life or f o r  any part 
thereof; 
( 9 )  Because the settlor is, at the time of 
the execution of the instrument, or 
thereafter becomes, sole trustee. 

( 2 )  When the settlor is made sole trustee, 
the trust instrument must be executed in 
accordance with the formalities for the 
execution of wi.11~ required a t  the time of 
the execution of the trust instrument in the 
jurisdiction where t h e  trust instrument is 
executed. 

( 3 )  The fact that any one or more of  the 
powers specified in subsection (1) are in 
fact exercised once, or more than once, shall 
not affect the validity of the trust or its 
nontestamentary character. 

- 6 -  
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Section 2 ,  This a c t  shall became effective 
on July 1, 1 9 6 9  and shall be applicable to 
trusts executed before or after said date by 
persons who a r e  living on o r  after said date. 

To a large extent, Chapter 6 9- 1 9 2  neutralized this Court's 

decision in Hanson by declaring that a trust which was otherwise 

valid could not be held to be invalid or a "testamentary 

disposition" f o r  any of the reasons listed in the statute, An 

important aspect of Panson, however, continued and was codified 

by 69-192 for trusts like the one in this case, in which the 

settlor is made sole trustee. Under subsection ( 2 ) ,  if the 

settlor was s o l e  trustee, the trust instrument was required to 

be "executed in accordance  with the formalities for execution of 

wills required at the time of the execution of the trust 

instrument in the jurisdiction where the trust instrument is 

executed." Although Chapter 6 9- 1 9 2  was generally i n  line with 

Restate ment (Second) of t he Trusts , 5 57, they were by no means 

mirror images of each other. Subsection ( 2 )  of 6 9- 1 6 2  contained 

a n  execution requirement found in t h e  m m ,  but 
determined to be necessary by o u r  Legislature. 

In 1971, the Legislature became concerned about the validity 

of  trusts executed outside of Florida by persons ultimately 

dying domiciled in F l o r i d a  and reworded the provision requiring 

declarations of trusts to be executed in accordance with t h e  

a 
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formalities of will executions. After the 1971 amendment, 

Section 689.075(1)(g) read as  follows: 

Section 1. Paragraph ( 9 )  of subsection (1) 
of section 689.075, Florida Statutes, is amended 
to read: 

689.075 Inter vivos trusts; powers retained 
by sett1or.-- 

(1) An otherwise valid trust which has been 
created by a written instrument shall not be held 
invalid or an  attempted testamentary disposition 
for any of the following reasons: 

(9) Because the settlor is, at the time of 
t h e  execution of t h e  instrument, o r  thereafter 
becomes, sole trustee; provided, however, t h a t  a t  
the time the t.x Ix_s_tinxtrument is executed it is 
ezthex: valxd under t h e  laws o f  the jurisdiction i n 
which i t  is.f;xecvte d o r  it i s  executed i n  
accordance with t h e  formalities for t h e  execut ion 
of wills reauired in suc h jurisdictions. 

Ch. 71-126 S 1, L ~ W S  Of Fla, 

Subsequently, in 1973, this Court decided Castel lano V. 

Cosarovr;, 280 So.2d 676 ( F l a .  1973). I n  Castel lano, this Court 

held Section 689.075's retroactive application was an 

unconstitutional impairment of contracts. In addition, t h e  

Court determined that Section 689.075 was intended to apply o n l y  

to real property, n o t  personalty. 

In direct response to C a s t  ellano, Section 689.075 was once 

again amended to clarify that it applied, and had always 

intended to apply, t o  b o t h  personal property and real property. 

To overcome the constitutional a t t a c k ,  the effective date was 

1' This provision was a l s o  moved f r o m  subsection ( 2 )  t o  (l)(g), 

a 
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also modified. Generally, the section remained effective with 

respect to trusts executed prior to the effective date, but the 

requirement of execution in accordance with the formalities for 

the execution of wills was made applicable only to trusts 

executed a f t e r  July 1, 1969, the original enactment date. 

1975 legislation provided: 

Section 1. Section 689.075, Florida 
Statutes, 1974 Supplement, is amended to read: 

689.075 Inter vivos trusts; powers retained 
by sett1or.-- 

(1) A trust which is otherwise valid, 
Lncludsns but not limited t o a trust the m c i o a l ,  
of  which IS comuosed n f  r e a l  eroeertv, intanaible 
personal urowrtv, tanaible pe r s o n a l  DroDe rtv, the 
POSS f rece ivina as a na med 
benef i c i a  rv de . a U - e - . a  s de s c r ibed i n  s. 

ible expectancy o 

h e r e o f ,  and which has 733.808, or any-ion t 
been created by a written instrument shall not be 
held invalid o r  an attempted testamentary 
disposition for any one o r  more of the following 
reasons : 

. .  

( a )  Because the settlor o r  another person or 
both possess t h e  power to revoke ,  amend, alter, or 
modify the trust in whole o r  in part; 

(b) Because the settlor o r  another person or 
both possess the power t o  appoint by deed o r  will 
the persons and organizations t o  whom the income 
shall be paid or the principal distributed; 

(c) Because the settlor o r  another person o r  
both possess the power t o  add t o ,  o r  withdrawn 
f rom,  the trust all o r  any p a r t  of  the principal 
o r  income at one time o r  at different times; 

(a )  Because the settlor o r  another person or 
both possess the power t o  remove the trustee o r  
trustees and appoint a successor trustee or 
trustees; 

( e )  Because the settlor o r  another person  or 
both possess the power to control the trustee or 
trustees in the admi,nistration of the trust; 

- 9 -  
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(f) Because the settlor has retained the 
right to receive all o r  p a r t  of the income of the 
trust during his life or f a r  any part thereof; 

( 9 )  Because t h e  s e t t l o r  is, at the time of 
the execution of the instrument, or thereafter 
becomes, sole trustee; provided that at t h e  time 
t h e  trust instrument i s  executed it is either 
valid under t h e  l a w s  of the jurisdiction in which 
i t  is executed o r  it: is executed in accordance 
with the formalities for the execution of wills 
required in such jurisdiction. 

( 4 )  This section shall be applicable t o  
trusts executed before or after July 1, 1969 by 
persons who a r e  living on or after said date. 
H o w e v U b e  reau irement of conformitv with t h e  

wills a s  found in formalities f o r  t h e  execut ion of  
subsection (11 ( a 1  shall n o t  be imposed uDon any 
trust m d  Dr: i o r  to Ju lr 1, 1969. 

a .  

Section 2. The amendment o f  s .  689.0 75, 
f this act is EL- St&.uLes.  by-section 1 o 

689.075 at the t ime of its original enactment, 
that s .  689.0 75 applies t o  a 11 o t  herwise valid 
t r  U sts wh' LC h are  crea ted  by WT' itten instrument a nd 

not exp ress lv  excluded by t he terms of  
h a l l  ba 

which are 
such sectio n, and that no such trust s 
-lared i n  v a l i d  f o r  any of the  r w n s  sLabxL.-i_n. 
subsect ions (1) a nd ( 3 )  o f such section reuardless 
of whether the trus t involves o r  relates to a n 
interest I n real P ropertv. 

t o  clarify t he lea islative intent of s .  

. . . .  
Ch. 75-74 S S  1-2, Laws of F l a .  

Section 689.075 has not been amended since 1975. 

Many of Florida's trust l a w  experts have written commentary 

on Section 689,075 generally, as  well as  specifically on what 

they opine to be t h e  continued requirement of execution of 

certain trusts in accordance with the formalities f o r  execution 

of wills. M Belcher, William S., "Avoiding Problems Under 

F.S. 689.075", Real Prop., Probate 6 Trust Law, Sect., Publ. 
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&.Lion Line, (1983) Vol. 10, pg. 2; Lowell & Grimsley, F l o r i d a  

Law of Trusts , 11-6; Hart, "Inter Vivos Trust: Unanticipated 

Connotations," 46 Fla. R . J .  16 (1972); Emanuel, "Revocable 

Trusts - Do They Solve Or Create Problems?," 46 Fla. B . J .  78 

(1972); Roth "Rebirth of the Revocable Trust in Florida," 44 

Fla. B . J .  8 2  (1970). 

Th 

s- 

e were t w o  summary judgment hearings in his case. 

D u r i n g  the first hearing, J a c k  Alter agreed that provisions of a 

grantor t r u s t ,  in which the settlor was t h e  sole trustee, that 

attempt to distribute trust property upon the settlor's death were 

invalid if the trust was not executed by two witnesses, as  with 

wills. An order was prepared and signed accordingly. During the 

second summary judgment hearing we proved that the brokerage and 

bank accounts at issue were p a r t  of the decedent's grantor trust 

in which she was s e t t l o r  and sole trustee and which attempted to 

distribute trust assets upon her death. Accordingly, summary 

judgment was entered. On the basis of Alter's agreement and the 

order accordingly entered after the first summary judgment 

hearing, the second summary judgment should have been affirmed. 

Further, Section 6 8 7 . 0 7 5 ( 1 ) ( g )  is a specific deviation 

from the Restatement and the Restatement (Seco nd). T h a t  statutory 

provision in effect f o l l o w s  a portion o f  this Court's decision in 

Hanson v. Den ckla requiring execution of certain trusts with the 

formalities of a will. Contrary t o  the appellate court's opinion 
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after several amendments to the statute, Restatement (Second) o f 

__. Trusts, § 57, has never been fully adopted by the Legislature, 

which preferred to continue to require execution of trusts with 

the formalities of wills in certain instances. 

Section 6 8 9 . 0 7 5 ( 1 ) ( g )  was amended t o  protect settlors of 

trusts, executed in other states and countries in accordance with 

foreign laws, from dying intestate, just because the settlor 

eventually moved to Florida and F l o r i d a  law then controlled. 

Neither Section 689.075, nor any statute since its adoption, ever 

changed the requirement that Florida trusts be executed in 

accordance with the formalities of wills, if, as  here, the settlor 

i s  t h e  sole trustee and the trust distributes property upon t h e  

death of the s e t t l o r .  There is nothing at all peculiar about o u r  

Legislature telling Floridians how they will execute their trusts, 

while a t  the same time being tolerant of the laws of other 

jurisdictions. See, e . g . ,  § 7 3 2 . 5 0 2 ( 2 ) ,  Fla. Stat. 

ARGUMENT 

I. JACK U T E R  AGREED BELOW THAT A FLORIDA GRANTOR TRUST I N  
WHICH THE SETTLOR WAS THE SOLE TRUSTEE WAS INVALID 
FOR PURPOSES OF MAKING A TESTAMENTARY DISPOSITION 
UNLESS THE TRUST WAS EXECUTED W I T H  THE F O ~ I T I E S  
FOR EXECUTION OF WILLS- 

The appellate court below completely left out of its 

opinion that Jack A l t e r  admitted one witness' signature was 

insufficient in Florida to validate the post-death provisions of 

Celia Kahn's June 11, 1982 Trust. Indeed, a t  t h e  initial 

summary judgment hearing, Jack Alter had two attorneys present 

- 12 - 

STEEL H E C ~ O H  & VAVIS. WEST PALM BEACH. FLORIVA 



la 

t o  represent him, Alan Kluger, Esquire, and Alan Cohn, Esquire, 

who represents Alter, as  Personal Representative of the Estate 

of Celia Kahn. On Page 2 3  of t h e  November 28,  1988 hearing 

transcript, the following occurs, beginning at line 9: 

M r .  Cohn: I think they b o t h  have common 
ground. Let me just ask one 
question. Do you  both agree 
t h e r e  can be no written trust, 
Grantor trust, that makes an 
attempted testamentary 
disposition that's not 
executed in accordance with 
the formalities? 

The Court: Everybody agrees with that? 

Mr, Cohn: You both agree with that? 

Mr. Goldman: Yes. 

The Court: We all agree, including me. 
We all agree with that. 

Mr. Kluger: Yes. 

Alter was only concerned with being able t o  come back 

into Court and argue that the Norstar Account was actually held 

in an oral trust or a Totten trust, rather than Celia Kahn's 

June 11, 1982 Living Trust. On Page 24 of the same transcript, 

lines 12-14, Alan Kluger, Esquire, on behalf of Alter, when 

asked again if he agreed, stated: 

Mr. Kluger: I need to see it (the proposed 
Order) in writing. As long as 
I'm not prejudiced t o  argue an 
o r a l  trust and to argue a 
Totten trust of this account. 

That was the stipulation of the p a r t i e s  and t h e  appellate 

court erroneously lost sight of it. Marko w v, Alcock,  356 

F.2d 194, 198 (5th Cir. 1966) (generally, parties entering 
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into stipulations during the course of proceedings are 

estopped from subsequently taking positions inconsistent with 

the stipulation); Hill v ,  Winn-Dixie Stores , 721 F.Supp. 1226, 

1 2 3 2  (M.D.Fla. 1989) (where counsel stipulated to amount of 

damages, damage amount agreed to would be upheld, even if 

erroneous, because of stipulation). 

11. THE LEGISLATIVlE HISTORY OF SECTION 689.075 CL-Y 
INDICATES THAT A TRUST EXECUTED IN FLORIDA IN WHICH 
THE SETTZOR SERVES AS SOLE TRUSTEE MUST BE EXECUTED 
IN ACCORDANCE WITH THE FORMAEITIES FOR EXECUTION OF 
WILLS. 

When Section 6 8 9 . 0 7 5  was first enacted in 1969, t h e  

Legislature made it abundantly clear that trusts in which the 

settlor served as  sole trustee were required t o  be executed in 

accordance with the formalities f o r  the execution of wills in 

the jurisdiction in which the t r u s t  was  executede2’ Although 

the section listed seven specific powers which, if retained by 

t h e  settlor, would not invalidate the trust, the provision 

allowing the settlor t o  serve as  sole trustee was singled out 

for special treatment. Unlike the other six powers, allowing 

the settlor t o  serve a s  sole trustee creates the potential for a 

2’ Subsection (2) of 6 8 9 . 0 7 5 ,  Fla. Stat. ( 1 9 6 9 )  read: 

When the Settlor is made sole trustee, the trust 
instrument shall be executed in accordance with t h e  
formalities f o r  execution of wills required at the time 
of the execution of t h e  trust instrument in the 
jurisdiction where t h e  trust instrument is executed. 
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one-party instrument disposing of the settlor's property after 

death. Recognizing that such a trust possessed the same risks 

of fraud as a will, the Legislature required the trust be 

executed in accordance with the formalities f o r  execution for 

wills. 

According t o  the appellate court below, "The thrust of 

the statute [was] t o  adopt the position of the Restate ment 

econd) o f Trusts , § 5 7 . "  (R. 284). The appellate court 

ignored the fact, however, that Section 689.075 differs from s 5 7  

of the Restatement (Seco nd), b o t h  in t h e  1969 version of 689.075 

and today, in its specific requirements for execution of a trust 

in the case of a settlor serving as  sole trustee. 

Under the Restatement (Seco nd) view, no particular 

formalities are required f o r  execution, even for one-party 

trusts. Restatement (Second) o f Trusts, § 57, comment h.  That 

i s  not true of Section 6 8 9 . 0 7 5  and never h a s  been. Although the 

language of Section 689.075 was changed slightly and the 

execution provision was moved from Subsection ( 2 )  t o  Subsection 

( l ) ( q ) ,  the fact remains that Section 689.075 has always had an 

execution requirement not found in the Restatement (Seco n d ) .  

Given that Section 689.075 as  originally enacted in 

1969 would have required two witnesses to the execution of the 

trust in this case, t h e  question is whether any of the 

amendments to the statute changed that requirement or  whether 

some new law was created, which changes the result. 
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The only amendment which arguably could have had an 

effect on the execution requirement was the 1971 amendment, In 

1971, the provision was changed from: 

( 2 )  When the s e t t l o r  i s  made sole trustee, the 
trust instrument shall be executed in 
accordance with the formalities for execution 
of wills required at the time of the execution 
of the trust instrument in the jurisdiction 
where the trust instrument is executed. 

Ch. 69-192, Laws of Florida; 

to: 

( 9 )  Because t h e  Settlor is, at the time of the 
execution of the instrument, or thereafter 
becomes, sole trustee; provided, however, that 
at the time the trust instrument i s  executed it 
is either v a l i d  under the laws of the 
jurisdiction in which it is executed or is 
executed in accordance with the formalities for 
t h e  execution of  wills required in such 
jurisdiction. 

Ch. 71-126, Laws  of Florida, 

The legislative history behind the 1971 amendment 

indicates the legislature was concerned with trusts validly 

executed outside of Florida which would be invalidated by this 

provision if the persons died domiciled in Florida. The following 

is an  excerpt from testimony given by Representative Johnson on 

t h e  floor of the Florida House of RepKeSentatiVeS on April 3 0 ,  

1971 related t o  the 1971 amendment: 

REPRESENTATIVE JOHNSON: 

What this does is prevent many people who come 
t o  F l o r i d a ,  and this happens in a number of 
cases, a person will retire, come to Florida 
and within 12 months  will be dead. And, this 
prevents that person from dying intestate when 
he didn't intend to. He created an estate plan 
to give his est-ate the proper consequences t o  
his beneficiary and f o r  taxes and everything 
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else and perhaps he h a s  not had the chance to 
visit one of o u r  outstanding attorneys in this 
state. But this prevents him from dying 
intestate And that is the only application of 
the law. 3 7  

Obviously, the Legislature was concerned that other 

states might have less strenuous requirements for execution of 

one-party trusts than Florida and that settlors who executed the 

trusts in accordance with their s t a t e ' s  laws, but not in 

accordance with their state's laws for executions of wills, would 

have invalid trusts under Florida law. For example, North 

Carolina might require three witnesses to a will, but, for some 

reason, it may have a statute a n  grantor trusts requiring only one 

witness to the settlor's signature on a trust. Under the pre-1971 

version of 689.075, if the North Carolina Settlor executed his 

trust only in accordance with North Carolina's trust law, moved to 

Florida with his North Carolina trust and died without changing 

it, the trust would be invalid. That is because the trust did not 
meet North  Carolina's requirement for the execution of wills. 4 /  

Through t h e  1971 Amendment, Florida law was changed to accept 

trusts which were validly executed in other jurisdictions or, 

alternatively, trusts which were executed i n  accordance with the 

3' 
the House floor is attached as Appendix I. 

4' 
we use this hypothetical example to illustrate the problem which 
the Legislature cured by t h e  1971 amendment. 

The entire transcript of Representative Johnson's testimony on 

We have no idea whether North Carolina has such a statute, but 
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formalities for execution of wills in the jurisdiction where 

executed. 

The Legislature's desire t o  express a policy of how 

Floridians will execute a document, while a t  the same time being 

tolerant of the laws of other jurisdictions is not unusual. For 

example, on the heels of the 1971 amendment to 689.075, a similar 

revision was made to the P r o b a t e  Code regarding t h e  execution of 

wills. Historically, a will was not valid in Florida, even if it 

was valid in the state where it was executed, if the will was n o t  

executed in accordance with the laws of F l o r i d a  in force at the 

time of its execution. § 731.07, Fla. Stat. (1973). In 1974, 

Florida amended this provision t o  recognize the validity of wills, 

other than holographic and nuncupative wills, executed outside of 

Florida "if valid under the laws of the s t a t e  or country where the 

t e s t a t o r  was a t  the time of execution." Ch. 74-106, L a w s  of 

Florida; § 7 3 2 . 5 0 2 ( 2 ) ,  F l a .  Stat. 

Certainly, the language in 689.075(1)(g) which the 

Legislature adopted in 1971 c o u l d  have been clearer. What is 

c l e a r  from t h e  legislative history, however, is that the 

Legislature never intended t o  change the requirement that Florida 

trusts, in which the settlor was sole trustee, be executed with 

t h e  formalities of a Florida will. This Court expressed t h e  Same 

view in Hanson. And it was the o n l y  p a r t  of Banson the 

Legislature did a change by statute. There is no law of this 

state that provides anything less t h a n  two witnesses to the 

execution of a trust in which the settlor is the only trustee. 

The similar revisions made to the Probate Code further evidence 

- 1 8  - 

a 
STEEL HECTOR & DAVIS, WEST PALM BEACH, FLORIDA 



m 

3 

a 

(I 

a 

a 

the Legislature's concern o n l y  with not over-burdening those 

persons moving to Florida (the b u l k  of the population) with 

Florida's own requirements for execution. As Representative 

Johnson said in the f l o o r  debates already quoted, without such 

changes to Florida law, a g r e a t  number of intestackes would 

result. 

If the legislature wanted ta a d o p t  all of the Restatement 

in 1969, it c o u l d  have done s o .  If the Legislature wanted t o  

adopt the Restate ment (Seco nd) while it was amending Section 

6 8 9 . 0 7 5 ,  it could have done so.  If the Legislature wanted t o  

change the law of Florida and s a y  that there are no formalities 

for the execution of a trust in which the s e t t l o r  is the s o l e  

trustee and that distributes the settlor's property after death, 

o r  j u s t  one witness will do,  the Legislature c o u l d  have s a i d  s o .  

But it did not. 

A trust in which the settlor serves as  her own trustee 

during her life and then makes testamentary distributions is the 

functional equivalent of a will. Absent a statute to the 

contrary, Florida law still requires that will substitutes be 

executed with the formalities of a will. Hanson So. 2d at 384. 

Section 6 8 9 , 0 7 5  codified that requirement in 1969 f o r  all trusts 

and never intended to change it for Florida trusts. 

111. THE 1975 AMENDmNT To SECTION 689.075 CONFIRMED 
THE LEGISLATURE'S INTENT IN THE ORIGINAE 1969 
ENACTME NT AND LI THE 1971 AMF, NDMEWI"T 

Contrary to the district court of a p p e a l ' s  opinion, we do 
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not suggest that Section 689.075(4) controls the disposition of 

this case; but the Legislature's interpretation of its own law can 

hardly be ignored, The provision reads: 

(4) This section shall be applicable t o  trusts 
executed before o r  after July 1, 1969 by 
persons who a r e  living on o r  after said date. 
H o w  ver, the reau irement of c o c n r  mitv with t h e  
formalities f o r  t h e  executio n of wills a s  f QUL!d 
in S w i o n  (1)( w e  imposed upon 
anv trust exec uted P rior t o  July 1. 1969. 

§ 689.075(4), Fla. Stat. (1989) (underlined language added by Ch. 

75-74, Laws of Florida). a 
Admittedly, Subsection (4) is an effective date 

provision, but the amendment to this subsection in 1975 offers 

evidence of the meaning of the controlling provision, ( l ) ( g ) .  

Indeed, one of the foremost authorities on t r u s t  law in Florida 

interprets this provision to require the continued compliance with 

the formalities f o r  execution of wills: 

Subsection "4" provides that the requirement of 
conformity with the formalities for the 
execution of wills found in Paragraph l(g) 
shall not be imposed upon any trust executed 
p r i o r  to July 1, 1969. a 
It would follow, therefore, that any such trust 
executed after July 1, 1969 in the State of 
Florida must be executed in accordance with t h e  
formalities required for execution of a will. 

e Belcher, "Avoiding Problems Under F . S .  689.075," Real P r o p . ,  

Probate & Trust Law Sect., Pub. Action Line, (1983) Vol. 10, Pg. 2 .  

In 1973, this Court i n  Castellano had declared Section 

689.075's requirement of execution of one-party trusts in 

conformity with the f o r m a l i t i e s  for will executions t o  be 

unconstitutional to the extent it applied retroactively. 
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Notwithstanding the 1971. amendment, which the Third District Court 

of Appeal suggests nullified the execution requirement, t h e  

Legislature felt compelled to respond to Caste1 lano and amend 

Subsection (4) of the statute t o  make the provision regard,ing 

execution of trusts apply prospectively. If the requirement of 

execution of one-party trusts in accordance w i t h  t h e  formalities 

for execution of wills no longer existed in 1975 as  a result of 

the 1971 amendment and Floridians were free t o  use t h e  Restate ment 

(Second) anything goes approach to trust execution, the 

Legislature would have had no need to change t h e  effective date. 

Further, when referring to the provision in ( l ) ( g ) ,  the 

Legislature summarized it as a provision requiring conformity with 

the formalities for execution of wills. 689.075(4), Fla. Stat. 

The Legislature's later action in 1975 should be given great 

weight in determining the intent of the 1971 legislation. M L  

Sinai Hospital of G r e a t  e r  M iami, I n c .  v .  Weinberaer , 517 F.2d 329 ,  

3 3 8 ,  modified 522 F.2d 179 (5th Cir. 1975); State v .  Williams, 417 

So.2d 755, 758 (Fla, 5th DCA 1982). 

IV. THE DISTRICT COURT OF APPFXL'S INTERPRETATION 
OF SECTION 689.075(1)(g) RENDERS THE PROVISION 

Under the district court of appeal's interpretation of 

Section 689.075(1)(g), a one-party trust is valid if either 

executed in accordance with the required formalities for an inter 

vivos trust o r  the formalities for t h e  execution of wills. (R. 

285 ,  294, 2 9 8 ) .  So far so good. In our previous North Carolina 

hypothetical, the alternative forms of execution set up by the 
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statute work to uphold t h e  North Carolina trust properly executed 

under North Carolina Law.  In F l o r i d a ,  however, where there is no 

"law" created by the legislature to offer an  alternate form of 

execution in cases where the settlor is sole trustee, and, 

therefore, there is m choice f o r  executing the trust. The  

formalities for executing a will are required by Section 

6 8 9 . 0 7 5 (  1) ( 9 ) .  

The appellate cour t  attempted to create  an alternative 

execution requirement by adopting the Restate rnent (Second) , even 

though our Legislature refused to do so.  And t h e  appellate 

court's creation renders Section 689.075(1)(g) meaningless, if n o t  

absurd, for Florida trusts. 

Under Florida law, a person can create an inter vivos 

trust (no testamentary aspects) in personalty with no witnesses; 

indeed, it is not necessary that the settlor sign the instrument 

creating the trust. Bay Biscavne Co . v .  Baile , 7 5  So. 860, 7 3  

Fla. 1 2 2 0  (1917); In re Estate o f Pea rce, 481 So.2d 6 9  ( F l a .  4th 

DCA 1985). In the case of most trusts, this liberal approach is 

harmless. When a trust is used as a will substitute, however, the 

absence of required witnesses o r  other formalities surrounding 

execution opens  the door t o  fraud. 

Dating back to the 17th century, wills were required to 

be executed with certain formalities, the most important of which 

was the presence of witnesses. The Legislature, since then, has 

always recognized a will.'s inherent risk of fraud and forgery 

resulting from the testator's lips b e i n g  sealed by death on the 

date the issue ultimately arises. 
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Similarly, a revocable inter vivos trust that transfers 

property a f t e r  death, especially one in which the settlor serves 

a s  sole trustee, possesses the same risks of fraud a s  a will. 

Such trusts, which are  commonly used as  will substitutes today, 

generally allow the settlor to use the trust property a s  his own 

during his lifetime and p a s s  the remainder interest to other 

persons on the settlor's death. If these will substitutes are 

valid without the signatures of witnesses or other formalities t o  

insure authenticity, as the appellate court insists, then the 

Legislature's e f f o r t  t o  retain execution requirements after Hanson 

h a s  been gutted; and we are left with t h e  absurdity that a will 

requires two witnesses and the trust, with settlor at the helm, 

making testamentary distributions, requires nothing but an 

expression of intent, o r a l  o r  otherwise. Such a trust walks, 

talks and smells like a will; why treated differently? Our 

Legislature refused to. 

V. DISTRICT COURT OF APPEAL'S INTERPRETATION 
VIOLATES GENERAL RULES OF STATUTORY 

UCTION. 

The  district c o u r t  of appeal interprets the proviso of 

Section 689.075(1)(g) t o  require a trust executed in Florida in 

which the settlor is the sole trustee to be either: (1) executed 

in accordance with Florida law regarding execution of wills o r  ( 2 )  

"otherwise valid" under F l o r i d a  law. (R. 2 8 5 ,  294, 298). 

Section 689.075 a s  a whole, however, only applies t o  trusts which 
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provides : 

A trust which is otherwise valid . . . shall 
n o t  be held invalid o r  an attempted 
testamentary disposition f o r  any one or more of 
t h e  following reasons: . . . . 
If the appellate court's "two alternatives" 

interpretation of the p r o v i s o  is cor rec t ,  then, contrary t o  its 

opinion, the "otherwise valid under Florida law" alternative must 

refer to a law that might be created which would specifically 

address the execution of trusts in which the settlor was the sole 

trustee. That interpretation follows not only because the proviso 

a p p l i e s  only t o  the circumstances addressed in Subsection (l)(g) 

(one-party trusts), but a l s o  because any other interpretation 

would render the language in (l)(g) as nothing more than a 

redundant restatement of  the "otherwise valid" language at the 

beginning of Section 6 8 9 . 0 7 5 ( 1 ) .  Client0 v .  State , 3 7 7  So.2d 

663 (Fla. 1979); S t a t e  v. Rodriguez, 365 So.2d 157 ( F l a .  1978) 

(statutes must be interpreted t o  give effect to every clause in it 

and to avoid a construction which would render words surplusage). 

Florida has not created any other law on the execution of 

trusts in which the settlor is sole trustee. And f o r  the reasons 

previously expressed, i t :  p robab ly  never will. 

VI. THE R E Q U I R m N T  THAT CERTAIN FLORIDA TRUSTS 
BE EXECUTED WITH THE FORMALITIES OF A WILL 
IS NOT HYPERTECHNICAL 

Before the appellate court below, Alter complained that 

t h e  requirement of having t w o  witnesses validate a trust, rather 

than one, was draconian and hypertechnical. We agree that the 
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requirement is an o l d ,  time-honored one, b u t  it is not an 

irrational technicality. The purpose of having two witnesses to a 

document "is t o  assure its authenticity and to avoid f r a u d  and 

imposition. *' Estate 0 f Olson, 1 8 1  So.2d 642,  643 (Fla. 1966). 

Wills have had the requirement i n  Florida for many, many years and 

the legislature has never seen fit to change the requirement. 

Mortgages are another example where a certain number of witnesses 

a r e  needed and any deviation from the appropriate number will not 

carry the day. 

VII. THE 1ST NATIONWIDE ACCOUNT IS A PROBATE ASSET 
AND COULD NOT HAVE B EEN A TOTTEN TRUST 

The appellate court decided it need not reach the 

arguments raised below related to the bank account owned by the 

trust, in view of the appellate court's decision, We certainly do 

n o t  abandon O U T  claims t o  that account. The trial court correctly 

ruled that the 1st Nationwide account belonged to Celia Kahn's 

trust during Celia's lifetime, and, because the testamentary 

portion of the trust was invalid, the account passed under Celia 

Kahn's will. 

Jack Alter's letter to Sherry Zuckerman that was attached 

a s  exhibit G t o  the second motion f o r  summary judgment plainly 

states that the bulk of Celia Kahn's assets were left in " a  living 

trust," not several trusts. The affiant from 1st Nationwide 

likewise swore that " a  living trust" was provided by Celia Kahn 

when she opened her 1st Nationwide account as  trustee. The only 

"living trust" that h a s  ever been offered, alleged o r  defended in 
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this action was the one  allegedly signed by Celia Kahn on June 11, 

1982,  which is included in the Appendix t o  Alter's Initial Brief. 

The "living trust" referred to by the 1st Nationwide affiant w a s  

a l s o  dated June 11, 1982. 

The transcript of the July 27, 1989, hearing on our 

motion for summary judgment shows that we used the 1st Nationwide 

affidavit f o r  several p u r p o s e s ,  including to evidence that the 1st 

Nationwide account was property of Celia Kahn's 1982 trust with 

the faulty testamentary provisions. Transcript page 7, lines 

7-13; page 8 ,  lines 4-7. In further argument to the trial court, 

we again asserted that the 1st Nationwide account was owned by the 

June 11, 1982, trust we had challenged and that that fact was 

uncontroverted. See, e . g . ,  transcript p a g e  12, lines 1-11. 

At the hearing, however, Alter did n o t  even attempt to 

controvert t h e  c a s e  we made with respect t o  t h e  1st Nationwide 

account; no affidavit, no argument, nothing at all. Alter did 

start t o  challenge the 1st Nationwide affidavit as  it was 

presented to the trial court, but he withdrew the challenge and 

never renewed it. 

Our second motion f o r  summary judgment, with the 

affidavits attached, was served on May 8, 1989. (R. 263-264GGG). 

The hearing was not held until July 27, 1989. So, there was 

plenty of notice of our position and plenty of time t o  take 

discovery and compile a contravening affidavit. Alter took no 

action. 

After we came f o r w a r d  with evidence supporting our motion 

f o r  summary judgment, Alter c o u l d  not simply rest on "paper 
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issues" or hypotheses and expect t o  survive the motion. Paae v. 

Staley, 226 So.2d 129, 130 (Fla. 4th DCA 1969); Norton v. -ton, 

181 So.2d 575 (Fla. 3d DCA 1966); banders v. Milton, 370 So.2d 

368, 370 (Fla. 1979) ("But once he tenders competent evidence to 

support his motion, the opposing party must come forward with 

counter-evidence sufficient to reveal a genuine issue. It is not 

enouah for t h e  o m o s i  nq party merely t o  assert that an  issue does 

exist." (emphasis added.). 

The affiant from 1st Nationwide had first hand knowledge 

of the account a t  issue and the Bank's procedures. Among other 

things, the affiant swore that "the documentation in our files 

indicates this account w a s  not set up a s  a Totten trust. Indeed, 

totten trust accounts at our Bank were n o t  then and are not now 

worded in the same manner as this account." 

A l t e r  will insist that as a matter of both substance and 

form,  the bank account was in the name of Celia K. Kahn as  trustee 

for the benefit of J a c k  Alter, which is exactly what is needed t o  

create a valid Totten Trust. Alter's memory of the title of the 

account, however, is faulty, and the resulting mischaracterization 

of the accoun t  is crucial. In fact, the a c c o u n t  was established 

by Celia Kahn, a s  trustee for the benefit of Jack Alter pursuant 

t o  a trust dated June 11, 1982, and the trust was a written 

"living trust." ( R .  264A-264GGG). Those facts are not 

controverted in the record. 

According to Florida law, under those circumstances, you 

cannot have a Totten t r u s t .  Indeed, Section 658.58, Florida 

Statutes, provides that one may have a Totten trust by including 
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"in trust for" or similar language in the account title lonq as 

" .  . . rn other or further notice of the existence and terms of a 

legal and valid trust t h a n  s u c h  description shall have been given 

in writing to the bank, . . . . *' (Emphasis added.). In this case, 

both the account title and the 1st Nationwide affidavit clearly 

show the existence of t h e  separate June 11, 1982 living trust and 

the Bank had notice of it. (R. 265A-264GGG). The statute 

eliminates Alter's Totten trust theory. 

Further, we were not required as  movants t o  disprove 

every conceivable inference that Alter's vivid imagination might 

conger up, Indeed, it is not happenstance that Rule 1.510, 

F l o r i d a  Rule of Civil Procedure, and case law pertaining t o  

summary judgments refer t o  "genuine" issues of fact. Harvey 

Buildina. I nc., v. Hal  e y , 175 So.2d 780, 782 (Fla. 1965) (movant 

not required t o  "exclude every possible inference that the 

opposing party might h a v e  other evidence to prove his case."). 

We have already pointed out that at the trial level, 

Alter's arguments had nothing to do with the possibility of a 

second living trust agreement. Instead Alter's arguments focused 

on the prayer that the 1st Nationwide a c c o u n t  was a Totten Trust. 

The Totten Trust theory was likewise belied by 

uncontroverted evidence. (Transcript of hearing dated July 27, 

1 9 8 9 ,  a t  22-26). 

C!,QK;GUS ION 

J a c k  Alter agreed a t  the t r i a l  level that the testamentary 

aspects of the June 11, 1982, trust were invalid if it was 

considered a grantor trust in which the settlor was the sole 
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trustee. That s h o u l d  have  ended this case at the district court 

of a p p e a l ,  and that fact should end this case  f o r  the particular 

litigants. 
* 

e 
Further, the appellate court's decision should be reversed, 

and t h e  summary judgment affirmed, for the other reasons set f o r t h  

in t h i s  initial brief. 

Respectfully Submitted, 

STEEL HECTOR & DAVIS 
Robert W. Goldman 
D. Scott Elliott 
1900 Phillips Point West 
777 South F l a a l e r  Drive 
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House Floo r  Debate 
April 3 0 ,  1971 
Re: House Bill 1297 

Testimony by Representative Johnson: 

I) 

9 

a 

c 

a 

" M r .  Speaker, ladies and gentlemen, in 1969 we passed a bill which 

provided for protection of lifetime trusts from attack on certain 

grounds, among them that the person who created the trust was 

t h e  . , . [whereupon the Speaker of the House interrupted 
Mr. Johnson to obtain the attention of other House members]. 

Among them was that a trust would not fail f o r  the reason that the 

p e r s o n  who created the trust was also the sole trustee. And it 

provided that this was true if the trust was executed according to 

the law of execution for wills. Now what this amendment does is 

s a y s  that provided that a t  the time of creation of the trust being 

executed, it is either valid under the laws of this state or in 

the jurisdiction in which it was executed in the first place. 

What this does is prevents many people who come t o  Florida, and 

this happens in a number of cases, a person will retire, come to 

Florida, and within twelve months will be dead. And, this 

prevents that person f rom dying intestate when he didn't intend 

to. He created an estate plan to give his estate the proper 

consequences t o  his beneficiary and far taxes and everything else 

and perhaps he has not had the chance t o  visit one of o u r  

outstanding attorneys in this state. But this prevents him f rom 

dying intestate. And that is the only application of the law.". 
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