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[November 1.9 , I13 9 2 ] 

OVERTON, J . 
We have f o r  review T i l l m a n  v. S t a t e ,  5 8 6  So. 2d 1 2 6 9  (Fla. 

1st DCA 1 .991)  , in which  the d i s t r i c t  c o u r t  affirmed Tillman's 

s e n t e n c i n q  as a habitual v io l en t  fe lony  of fender  p u r m a n t  to 

r-:ac:.{-.j.on 7 7 5 .  084  ( 1) ( h )  , F l o r i d a .  S,ta. f : *ut .~s ( 1-98!,) In a f f i r i n i n q  

7'i.Llman's sentence, the distr ict :  court certified the f o l l o w i n g  

r j i res t ions  as b e i n y  of g r e a t  publ . ic  importarice: 



I. DOES IT VIOLATE A DEFENDANT'S SUBSTANTIVE 
DUE PROCESS RIGHTS WHEN HE IS CLASSIFIED AS A 
VIOLENT FELONY OFFENDER PURSUANT TO SECTION 
775.084, AND THEREBY SUBJECTED TO AN EXTENDED 
TERM OF IMPRISONMENT, IF HE HAS BEEN CONVICTED 
OF AN ENUMERATED VIOLENT FELONY WITHIN THE 
P R E V I O U S  FIVE YEARS, EVEN THOUGH HIS PRESENT 
OFFENSE IS A NONVIOLENT FELONY? 

11. DOES SECTION 7 7 5 . 0 8 4 ( 1 ) ( b )  VIOLATE THE 
CONSTITUTIONAL PROTECTION AGAINST DOUBLE 
JEOPARDY BY INCREASING A DEFENDANT'S PUNISHMENT 
DUE TO THE NATURE OF A PRIOR OFFENSE? 

i Tillman, - 586 So. 2d at 1269. For the reasons expressed, we 

answer the questions in the negative and approve the decision of 

the d i s t r i c t  c o u r t .  

The statute at issue, section 775.084, Florida Statutes 

( 1 ! > 3 9 ) ,  p rov ides  f u r  extended prison terms f o r  h a b i t u a l  felony 

uf f e n d e r s  and habit.ual v io l en t  felony of fenders  The p e r t i n e n t  

part. (2f t h e  statute reads as Collows: 

( 1 )  As used in t h i s  act: 
(aj "Habitual felony offender" means a 

clefendant f o r  whom the c o u r t  may impose an 
extended term of imprisonment, as provided in 
this s e c t i o n ,  if it finds that: 

1. The defendant has previously been 
convicted of any cambination of t w o  or more 
felonies in t h i s  state or other qualified 
offenses; 

. . . .  
(b) "Habitual violent felony offender" 

means a defendant for whom the court may impose 
an extended term of imprisonment, as provided 
in this s e c t i o n ,  if it f i n d s  t h a t :  

convicted of a felony o r  a n  attempt. or 
1. The defendant. has previously been 

I We have jurisdiction. Art. V, 5 3(b)4, Fla. Const. 



conspiracy to commit a fel.ony and one or m ~ r e  
of such convict ions was foe: 

a +  Arson, 
b .  Sexual battery, 
c .  Robbery, 
d .  Kidnapping, 
e .  Aggravated child abuse, 
f . Aggravated assault, 
g *  Murder,  
h .  Manslaughter, 
i. Unlawful throwing, placing,  or 

discharging of a destructive device o r  bomb, 
j. A r m e d  burglary, o r  
Ic. Aggrav-ated b a t t e r y ;  
2 .  The felony for which t h e  defendant i.s 

t o  be sentenced w a s  committed within 5 years of 
the date of the conviction of the last prior 
enumerated felony or within 5 years of t h e  
defendant's release, on parole  or otherwise, 
from a prison sen tence  or other commitment 
imposed as a r e s u l t  of a prior conviction f o r  
a n  enumerated felony, whichever is later[.] 

3 7 7 5 . 0 8 4 (  1 . )  ( a ) - ( b )  Fla. S t a t .  ( 1 . 3 8 9 ) ,  

The c r i t i ca3  issue in this case i s  w h e t h e r  a defendant may 

he sentenced as A habitual violeil!: - fe?,ony offender when the 

defendan t  h a s  p r e v i c u u l y  coiwnitted a v i o l e n t  felony and t h e  

o f f s n s e  trigyering the h a b i t u a l  v i o l e n t  fe lony of f e n d e r  s t a t u t e  

is a n o n v i o l e n t  f e lony .  I n  1989, 'rillman was canvicted of armed 

robbery.  In t h i s  case, the State charged Tillman w i t h  t h e  sa le  

o f  cocaine and the  use of a minor in the sale of cocaine,  each of 

which is a n o n v i o l e n t  felony. The State f i led notice of j - n t o n t  

L o  c l a s s - i f y  Tillman as a habitual violent fe lony  oEfender+ R 

jury  found Tillman guilty as chacqed. At the s e n t e n c i n g  hear . ing,  

the S t a t e  in t roduced  evidence of T i l l m a x i ' s  1989 armed robbery 

conviction. The cour t  pronoiinced Tillman a habitual violent 

f e lony  offender ,  ad judica ted  him g u i l t y ,  and santenced him to 

I 3 -- 



c o n c u r r e n t  terms of twenty-five years in p r i s o n ,  w i t h  mandatory 

t e r m s  of t e n  and f i f t e e n  years. The First District C o u r t  of 

Appeal affirmed the convictions an.d s e n t e n c e s .  

Tillman's f i rs t  argument  i s  t h a t  t h e  s t a t u t e  s u f f e r s  from 

a n  i n t e r n a l  i n c o n s i s t e n c y .  Tiliman asserts t h a t  t h e  term 

"habi tua l  violent felony of fender" denotes a p e r s o n  who 

r e p e a t e d l y  commits v i o l e n t  felonies. Vnder t h i s  meaning of the 

te.rm, Tj.J..I.man asserts t h a t  t h e  s u h s e q u e n t  crime must have b e e n  a 

violent:. felony. Tillman a r g u e s  t h a t  b e c a u s e ,  under t h e  district 

court's c o n s t r u c t i . o n ,  a d e f e n d a n t  may be classified a h a b i t u a l  

v i o l e n t  f e l o n y  of f e n d e r  after on3.y a single v i o l e n t  f e l o n y  

c o n v i c t i o n  , t h e  s t a t u t e  is rzndered ambiguous. We find t h a t  the 

.st-.al:.ute is not arnhi.guous and i s  r a t i o n a l l y  related t o  the purpose 

of e n h a n c i n g  s e n t e n c z s  f o r  recidivist criminals, - See Ross v. 

C;t.a.te, 601. So. 2d 1190 (Fla. 1992); Eutsey v. State, 383 So: 2cl 

219 ( F l a .  1980). In enacting ths h a b i t u a l  offender s t a t u t e ,  t h e  

l e g i s l a t u r e  c l e a r l y  d e f i n e d  a habitual violent felony af fende,: as 

a p e r s o n  who has "previous1.y -- been c o n v i c t e d  o f  a f e l o n y  or an 

attempt 01: conspiracy to c o r r i m i t  a E e l a x  and one or more of s u c h  

convict i .ons  was f o r "  o n e  o f  eleven enumerated vi.0len.t  f e l o n i e s  

f o u n d  i n  subsection (l)(b)l. 5 7 7 5 . 0 8 4 ( 1 ) ( b ) ,  Fla, Stat. 

, (  1.989)  ( e m p h a s i s  added) .  Furthermore, i n  s e c t i o n  7 7 5 . 0 8 4 { 4 )  (b) 

t h e  legislature expressly s t a t e s  t h a t  a court may sentence a 

hab i tua l  o f f e n d e r  t o  extended periods of i n c a r c e r a t i o n  f o r  a 

s u b s e q u e n t  conviction of a first-, second-, third-degree 

felony. "_"I. Had the legislature i n t e n d e d  that the s u b s e q u e n t  



c o n v i c t i o n  be a v i o l e n t  felon:? i n  t-ixder f o r  a d e f e n d a n t  t o  be 

s e n t e n c e d  as a h a b i t u a l  o f f e n d e r ,  it would  have s a i d  so .  W e  n o t e  

t h a t  under  the n o n v i o l e n t  " h a b i t u a l  f e lony  o f f e n d e r "  provisions a 

d e f e n d a n t  may receive a n  enhanced s e n t e n c e  i f  t h e  d e f e n d a n t  has  

"been conv ic t ed  of any combina t ion  of t w o  or  m o r e  f e l o n i e s  i n  

Lhis  s t a t e . "  5 7 7 5 . 0 8 4 ( 1 ) ( a ) ,  Fla. Stat. ( 1 9 8 9 ) .  By imposin9, 

mandatory minimum s e n t e n c e s  under  the habitual violent f e l o n y  

o f f e n d e r  p r o v i s i o n s  i n  s e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( b ) ,  t h e  l e g i s l a t u r e  

c l e a r l y  i n t e n d e d  t o  p r o v i d e  longer sentences f o r  c r i m i n a l s  w h o  

commit felonies and have previousI..y been c o n v i c t e d  of a v i o l e n t  

felony. 

I n  a re la ted argument,  Tillman argues t h a t  h i s  s e n t e n c i n g  

u n d e r  t h e  d i s t r i c t  court's c o n s t v u c t i o n  of t h e  s t a t u t e  v i o l a t e s  

c l u e  process hecause t h e  felony f o r  which he w a s  b e i n g  s e n t e n c e d  

wctc: not: a violent felony. W e  recently h e l d  i n  Ross v. S t a t e ,  - 6 0 1  

+ ) -  2 d  1 1 9 0  (Fla. 1 9 9 2 ) ,  t h a t .  sectin:) 7 7 5 . 0 8 4 ( 1 ) ( b )  does not. 

'I'he e n t i i - e  fmu::; of the statute i s  no t  on  the 
present offense ,  b u t  on t h e  criminal o f f e n d e r ' s  
p r i o r  r e c o r d .  Provided the offender i s  charged  
w i t h  a n  o f f e n s e  p u n i s h a b i e  by inare t h a n  a y e a r  
i n  p r i s o n ,  t h a t  o f f e n d e r  remains s u b j e c t  t o  
h a b i t u a l i z a t i o n  i f  t h e  other terms oP t h e  
s t a t u t e  a r e  m e t ;  and this i s  true even .if th? 
p r e s e n t  o f f e n s e  i s  not i t se l f  v i o l e n t .  There  i s  
n o t h i n g  i r r a t i o n a l  a b o i 2 . t  thi.5 process I T h e  S t a t e  
is entirely justified i n  enhanc ing  a n  of f e n d e r ' s  
p r e s e n t  penalty f o r  a qonv io l en t  c r i m e  kmseci c n  
an  extensive o r  v i o l e n t .  c r i m i n a l  history. 

G O 1  S o .  2d a t  1 1 9 3  ( c i t a t i o n  o m i t t e d ) .  W e  reject T i l l m a n ' s  

argument, r e a f f i r m  o u r  h o l d i n g  i n  Ross, and answer  t h e  f i r s t  

certified q u e s t i o n  i n  t h e  negative. 



I n  regard t o  t h e  second c e r t i f . i . 4  question, Tilulrnan argues 

t h a t  the d i s t r i c t  c o u r t ' s  c o n s t r u c t i o n  o f  t h e  statute violates 

the c o n s t i t u t i o n a l  p r o t e c t i o n  against double jeopardy b e c a u s e  t h e  

s t a t u t e  s e n t e n c e s  him based upon his prior violent f e l o n y ,  n o t  

the present n o n v i o l e n t  felony. We aga in  disagree. In Eutsey v. 

-- S t a t e ,  383 S O .  2d 219, 2 2 3  ( F l a .  1 9 8 0 ) ,  WQ expretisly s ta ted:  

The purpose of the h a b i t u a l  o f f e n d e r  act 
i s  to a l l o w  enhanced  p e n a l t i e s  fox: those 
d e f e n d a n t s  who meet objective g u i d e l i n e s  
indicating r e c i d i v i s m  ~ The enhanced  
punishment, however, i s  oiily an  i n c i d e n t  to the 
l a s t  offense. The ac t  does n o t  create a new 
s u b s t a n t i v e  offense. It. merely prescribes a 
l o r iye r  s e n t e n c e  for the subsequent o f f e n s e s  
which t r i g g e r s  t h e  op@xati.an of the act. 

theory t h a t  the d e f e n d a n t  ' H prior c o n v i c t i o n  of a violent felony 

indicates  t h e  " incor r ig ib1 .e  and d a n g e r o u s  c h a r a c t e r  of the 

a(7~usec t  qnd astablishles J t h e  necessity for enhanced  restraint. 

I n  ?,his s ense ,  therefore,  the enhanced punishment  is i n c i d e n t  to 

t h e  last - o f f e n s e  al-one,  b u t  f o r  ~ h i c : h  i t  w o u l d  not-. be imposed. ' I  

5 6 9  so.  ;!(.I at 9 2 7 .  

F o r  t h e  reasons stated above,  w e  a n s w e r  t h e  Goth certified 

q u e s t i - o n s  i n  the n e g a t i v e  and approve the o p i n i o n  o f  t h e  district 

c o u r t "  



It is so  ordered. 

McDONALD, SHAW, GRIMES and HARDING, JJ., concur .  
ROGAN, J., dissents w i t h  an opinion, i n  which BARKETT, C.J., 
c o n c u r s .  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
FILED, DETERMINED. 

IF 



KOGAN, J., d i s s e n t i n g ,  

T i l l m a n ' s  record r e f l e c t s  on ly  a single violent crime. It 

t h u s  defies l o g i c  to classify Tillman as a habitual violent 

felony offender, because a s i n g l e  act does no t  establish a 

" h a b i t u a l "  p a t t e r n .  The op in ion  in Ross v. State, 601 So.2d 1190 

( F l - a .  i 9 0 2  1 , i s  d i s t i n g u i s h a b l e  bec:ause s u c k  a l ong- s t and ing  

pattern c ~ f  v i o l e n t  crime c l e a r l y  had been estabJ.i,shed t h e r e .  1: 

f i n d  that. t h e  statute v i o l a t e s  s u b s t a n t i v e  d u e  process as applied 

t o  T i l l r n a n  b e c a u s e  its a p p l i c a t i o n  i n  t h i s  context  leads to an 

absurd i t ,y ,  i .e. I that a sifiqte a c t  equates to a "habit:. " Art. I, 

5 3 ,  Fla. C o n s t .  

RARYET'T , f: . J . , L ' D J I C I I ~ S  . 
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