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STATEMENT OF THE CASE 

On Augus t  25 ,  1 9 8 9 ,  t h e  State  A t t o r n e y  f o r  t h e  T h i r t e e n t h  

J u d i c i a l  C i r c u i t  i n  and f o r  H i l l s b o r o u g h  C o u n t y ,  F l o r i d a ,  f i l e d  a n  

i n f o r m a t i o n  c h a r g i n g  P e t i t i o n e r ,  RICHARD EARL WALKER, w i t h  two 

c o u n t s  of r o b b e r y  w i t h  a firearm, c o n t r a r y  t o  s e c t i o n s  812 .13 (1 )  

and ( 2 )  ( a )  , F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ;  and f o u r  c o u n t s  of k i d n a p p i n g ,  

c o n t r a r y  t o  s e c t i o n  787 .01 (1 )  ( a ) 2 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) .  ( R  245- 

257)  On November 13 ,  1989 ,  t h e  S t a t e  A t t o r n e y  f i l e d  a s u p e r s e d e s  

i n f o r m a t i o n  u p g r a d i n g  t h e  k i d n a p p i n g  c h a r g e s  t o  armed k i d n a p p i n g ,  

p u r s u a n t  t o  s e c t i o n  775 .087(1)  ( a ) ,  F l o r i d a  S t a t u t e s  (1989)  . ( R  249- 

251)  

On November 1 4 ,  1 9 8 9 ,  M r .  W a l k e r  was t r i ed  b y  a j u r y .  ( R  1- 

1 9 5 )  The j u r y  c o n v i c t e d  M r .  Walker o f  two c o u n t s  o f  t h e  lesser 

i n c l u d e d  o f f e n s e  of r o b b e r y  w i t h  a weapon; t h r e e  c o u n t s  of armed 

k i d n a p p i n g ;  and o n e  c o u n t  of t h e  lesser i n c l u d e d  o f f e n s e  of 

k i d n a p p i n g .  ( R  188-189, 286-288) On November 1 5 ,  1989 ,  t h e  t r i a l  

c o u r t  a d j u d i c a t e d  M r .  W a l k e r  g u i l t y  and s e n t e n c e d  h im t o  t h i r t y  

y e a r s  F l o r i d a  s t a t e  p r i s o n  f o r  e a c h  o f  t h e  two r o b b e r y  w i t h  a 

weapon c o n v i c t i o n s ;  f o r t y  y e a r s  F l o r i d a  s t a t e  p r i s o n  f o r  e a c h  of 

t h e  t h r e e  armed k i d n a p p i n g  c o n v i c t i o n s ;  and f o r t y  y e a r s  F l o r i d a  

s t a t e  p r i s o n  f o r  k i d n a p p i n g ,  a l l  t o  r u n  c o n c u r r e n t l y .  ( R  213-214, 

290-298) The s e n t e n c i n g  g u i d e l i n e  s c o r e s h e e t  recommended a 

s e n t e n c e  of twen ty - seven  t o  f o r t y  y e a r s  F l o r i d a  s t a t e  p r i s o n .  ( R  

299-300) 

On December 1 2 ,  1989 ,  t h e  t r i a l  c o u r t  d e n i e d  M r .  W a l k e r ' s  

mo t ion  f o r  a new t r i a l .  ( R  301 ,  314)  On J a n u a r y  5 ,  1 9 9 0 ,  M r .  
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Walker f i l e d  a t i m e l y  n o t i c e  of appeal t o  t h e  Second D i s t r i c t  C o u r t  

of Appeal. (R 302)  

I n  W a l k e r  V.  S t a t e  8 585 So,2d 1107 (F la .  2d DCA 1 9 9 1 ) ,  t h e  

Second D i s t r i c t  C o u r t  of Appeal a f f i r m e d  M r .  W a l k e r ' s  c o n v i c t i o n s  

and s e n t e n c e s ,  w i t h  o n e  j u d g e  d i s s e n t i n g  as  t o  t h e  k i d n a p p i n g  and 

armed k i d n a p p i n g  c o n v i c t i o n s  . T h i s  c o u r t  a c c e p t e d  j u r i s d i c t i o n  of 

M r .  Walker's appeal on F e b r u a r y  24 ,  1992 ,  
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STATEMENT OF THE FACTS 

M r .  Walker a d m i t t e d  h e  robbed t h e  clerk and a c u s t o m e r  of a 

M a j i k  M a r k e t  c o n v e n i e n c e  s tore  a t  a p p r o x i m a t e l y  9:30 p.m.  on Augus t  

5, 1989. ( R  94-96) M r .  W a l k e r  d e n i e d  c a r r y i n g  a gun d u r i n g  t h e  

r o b b e r i e s .  ( R  95, 96) M r .  W a l k e r  t e s t i f i e d  h e  t u c k e d  a n  L-shaped 

s t i c k  i n t o  t h e  f r o n t  w a i s t b a n d  o f  h i s  p a n t s ,  u n d e r  h i s  s h i r t ,  t o  

s i m u l a t e  a gun .  ( R  95, 1 0 0 )  M r .  Walker e n t e r e d  t h e  M a j i k  Market 

and i n s t r u c t e d  t h e  clerk t o  open t h e  c a s h  r e g i s t e r .  ( R  1 0 0 )  M r .  

W a l k e r  i n d i c a t e d  h e  had a gun.  ( R  100)  M r .  W a l k e r  may a l s o  have  

t h r e a t e n e d  t o  s h o o t  t h e  c le rk .  ( R  99) M r .  W a l k e r  a d m i t t e d  t a k i n g  

money from t h e  c a s h  r e g i s t e r  and $40 f rom a M a j i k  Marke t  c u s t o m e r .  

( R  96, 1 0 8 )  

M r .  W a l k e r  i n s t r u c t e d  t h e  c le rk ,  t h e  c l e r k ' s  two t e e n a g e d  

r e l a t i v e s ,  and a c u s t o m e r  t o  g o  t o  t h e  back of t h e  s t o r e  and l i e  

down on t h e  f l o o r .  ( R  108-111) M r .  W a l k e r  t h r e a t e n e d  t h e s e  f o u r  

people w i t h  t h e  o b j e c t  u n d e r  h i s  s h i r t .  ( R  109) M r .  W a l k e r  

e s t i m a t e d  t h e  d i s t a n c e  t o  t h e  back  of t h e  s to re  t o  b e  a p p r o x i m a t e l y  

t w e n t y  f ee t .  ( R  111) M r .  Walker a d m i t t e d  i n s t r u c t i n g  t h e  f o u r  

p e o p l e  t o  t h e  back of  t h e  s to re  t o  make h i s  escape and r e d u c e  t h e  

r i s k  of g e t t i n g  c a u g h t .  ( R  116)  

He len  Eas t ,  t h e  twen ty - th ree -yea r -o ld  c le rk ,  t e s t i f i e d  M r .  

W a l k e r  i n s t r u c t e d  h e r  t o  g i v e  him a l l  t h e  money or h e  would s h o o t  

h e r .  ( R  23) M r .  W a l k e r  p l a c e d  h i s  hand on h i s  wais t  and s t a t e d  h e  

had a gun.  ( R  23-24) Al though  Helen  E a s t  saw a b u l g e  i n  M r .  

Walkers wais t ,  s h e  n e v e r  saw a gun.  ( R  24, 32) A f t e r  He len  Eas t  

opened t h e  c a s h  r e g i s t e r ,  M r .  W a l k e r  t o o k  $96 from t h e  d r a w e r .  ( R  

3 



24-25) M r .  W a l k e r  began  a r g u i n g  w i t h  a s to re  c u s t o m e r  who r e f u s e d  

t o  hand o v e r  h i s  wal le t .  ( R  25) Helen  E a s t  e v e n t u a l l y  c o n v i n c e d  

t h e  c u s t o m e r  t o  g i v e  M r .  Walker t h e  money. ( R  25-26) 

Helen  Eas t  t e s t i f i e d  M r .  W a l k e r  n e x t  i n s t r u c t e d  a l l  f o u r  

people i n  t h e  s tore  t o  g o  t o  t h e  f a r  c o r n e r  of t h e  s t o r e  and l i e  

down on t h e  f l o o r .  ( R  27-28) Helen  E a s t  e s t i m a t e d  t h e  d i s t a n c e  t o  

b e  f o r t y  fee t .  ( R  28, 32) While  M r .  Walker c o n t i n u e d  t o  a r g u e  w i t h  

t h e  c u s t o m e r ,  Helen  East  walked t o  t h e  back  of t h e  s to re  and g o t  

down t o  h e r  k n e e s .  ( R  29) 

Seven teen -yea r -o ld  Robin G a l l a g h e r  t e s t i f i e d  s h e  was a t  t h e  

M a j i k  M a r k e t  v i s i t i n g  h e r  s is ter ,  Helen  East .  ( R  35, 54) A f t e r  

Helen  E a s t  opened t h e  c a s h  r e g i s t e r ,  M r .  W a l k e r  l i f t e d  h i s  s h i r t .  

( R  37, 54) Robin G a l l a g h e r  t e s t i f i e d  s h e  saw t h e  h a n d l e  of a gun 

p r o t r u d i n g  from t h e  t o p  of M r .  Walker's p a n t s .  (R 37, 39, 45) M r .  

Walker i n s t r u c t e d  Robin G a l l a g h e r  t o  " g e t  o v e r  t h e r e . "  ( R  37, 39) 

Robin G a l l a g h e r  compl i ed  by moving a p p r o x i m a t e l y  t h i r t e e n  f e e t  t o  

t h e  " l e f t h a n d "  s i d e  of  t h e  s to re  and l y i n g  down on t h e  f l o o r .  ( R  

37, 39-40, 42) 

Robin G a l l a g h e r  t e s t i f i e d  M r .  W a l k e r  i n s t r u c t e d  a l l  f o u r  

people t o  g o  t o  t h e  c o r n e r  of  t h e  s to re  n e a r  t h e  soda f o u n t a i n  and 

b e v e r a g e  coo le r .  ( R  41, 60) Robin G a l l a g h e r  e s t i m a t e d  t h e  d i s t a n c e  

t o  t h e  c o r n e r  of  t h e  s tore  t o  b e  a p p r o x i m a t e l y  t h i r t y  fee t .  ( R  42) 

Robin G a l l a g h e r  l i e d  down on t h e  f l o o r  w h i l e  He len  E a s t  and h e r  

c o u s i n ,  Pamela A l l e n ,  k n e l t  down i n  t h e  c o r n e r  of t h e  s tore .  ( R  41- 

42) 
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F o u r t e e n - y e a r - o l d  Pamela A l l e n  t e s t i f i e d  s h e  was a t  t h e  M a j i k  

M a r k e t  w i t h  h e r  c o u s i n s  Helen  E a s t  and Robin G a l l a g h e r .  ( R  55-56) 

M r .  W a l k e r  i n s t r u c t e d  Pamela A l l e n  t o  g o  t o  t h e  c o r n e r  of t h e  s t o r e  

and l i e  down. ( R  58)  Pamela A l l e n  e s t i m a t e d  t h e  d i s t a n c e  t o  t h e  

c o r n e r  of  t h e  s t o r e  t o  b e  t h i r t y  f ee t .  (R 59)  Pamela A l l e n  k n e l t  

down on h e r  k n e e s  b u t  d i d  n o t  l i e  on t h e  f l o o r .  ( R  60)  Pamela 

A l l e n  c o u l d  see o u t  t h e  s t o r e  windows w h i l e  s t a n d i n g  i n  t h i s  

c o r n e r ,  b u t  n o t  w h i l e  k n e e l i n g .  ( R  62)  

Seventy-one-year -o ld  G a r l a n d  Haga t e s t i f i e d  he  was a t  t h e  

M a j i k  M a r k e t  t a l k i n g  w i t h  t h e  clerk before  s t a r t i n g  h i s  s h i f t  as a n  

a s e c u r i t y  g u a r d  a t  a n e a r b y  a p a r t m e n t  complex.  ( R  64-66) A f t e r  

t a k i n g  t h e  money from t h e  cash reg is te r ,  M r .  W a l k e r  o r d e r e d  G a r l a n d  

Haga t o  hand o v e r  h i s  wal le t .  ( R  67-68) G a r l a n d  Haga i n i t i a l l y  

r e f u s e d ,  b u t  e v e n t u a l l y  g a v e  Mr. Walker t h e  f o r t y  d o l l a r s  from t h e  

wallet .  ( R  67-68) G a r l a n d  Haga t e s t i f i e d  M r .  W a l k e r  had a b u l g e  i n  

h i s  w a i s t b a n d .  ( R  68)  G a r l a n d  Haga n e v e r  saw a gun.  ( R  72)  

M r .  W a l k e r  o r d e r e d  G a r l a n d  Haga t o  g o  t o  t h e  c o r n e r  of t h e  

s t o r e  w i t h  t h e  t h r e e  women. ( R  68-70) M r .  W a l k e r  t h r e a t e n e d  t o  

s h o o t  G a r l a n d  Haga i f  h e  d i d  n o t  comply.  ( R  68-69) G a r l a n d  Haga 

t e s t i f i ed  h e  moved o n l y  t e n  f e e t  b e f o r e  M r .  W a l k e r  l e f t  t h e  s tore .  

( R  69)  G a r l a n d  Haga n e v e r  went  t h e  res t  of  t h e  way back t o  t h e  

c o r n e r  of t h e  s tore .  (R 69)  A f t e r  M r .  W a l k e r  l e f t ,  He len  E a s t  

i m m e d i a t e l y  l o c k e d  t h e  door and c a l l e d  t h e  p o l i c e .  ( R  29)  
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SUMMARY OF THE ARGUMENT 

The i n s t a n t  f ac t s  are i n s u f f i c i e n t  t o  s u p p o r t  M r .  Walker's 

f o u r  k i d n a p p i n g  c o n v i c t i o n s .  The movement of t h e  M a j i k  M a r k e t  

clerk and c u s t o m e r s  d u r i n g  t h e  c o u r s e  of  t h e  r o b b e r i e s  f a i l s  t o  

s a t i s f y  t h e  F e r a u s o n  t h r e e - p r o n g  t es t .  m, Feruuso n v .  S t a t e  , 5 3 3  

So.2d 763 ( 1 9 8 8 ) .  The movement of t e n  t o  f o r t y  fee t  w i t h i n  o n e  

room of t h e  M a j i k  Market was s l i g h t ,  i n s i g n i f i c a n t ,  and i n c i d e n t a l  

t o  t h e  r o b b e r i e s .  M r .  Walker d i d  n o t  move anyone  t o  a more 

s e c l u d e d  l o c a t i o n ;  u s e  p h y s i c a l  force and v i o l e n c e ;  o r  i n c r e a s e  t h e  

r i s k  of p h y s i c a l  harm beyond t h a t  i n h e r e n t  i n  t h e  r o b b e r i e s .  The 

movement a l s o  d i d  n o t  m a k e  t h e  r o b b e r i e s  s u b s t a n t i a l l y  easier t o  

commit o r  s u b s t a n t i a l l y  l e s s e n  t h e  r i s k  of d e t e c t i o n .  

The c o n f i n e m e n t  of  t h e  Maj i k  Market clerk and c u s t o m e r s  d u r i n g  

t h e  c o u r s e  of t h e  r o b b e r i e s  a l s o  f a i l s  t o  s a t i s f y  t h e  F e r a u s o n  

t h r e e - p r o n g  t e s t .  The c o n f i n e m e n t  was s l i g h t ,  i n c o n s e q u e n t i a l ,  and 

i n c i d e n t  t o  t h e  r o b b e r i e s  b e c a u s e  M r .  W a l k e r  d i d  n o t  move anyone  

from t h e  room or  u s e  any  p h y s i c a l  r e s t r a i n t .  T h i s  b r i e f  c o n f i n e -  

ment l a s t e d  o n l y  as l o n g  as  i t  took t o  complete t h e  r o b b e r i e s .  

Such c o n f i n e m e n t  is i n h e r e n t  i n  t h e  r o b b e r i e s  t h e m s e l v e s .  F u r t h e r -  

more, t h i s  min imal  c o n f i n e m e n t  d i d  n o t  m a k e  t h e  r o b b e r i e s  s u b s t a n -  

t i a l l y  or  s i g n i f i c a n t l y  l e s s e n  t h e  r i s k  of d e t e c t i o n .  Broaden ing  

t h e  d e f i n i t i o n  of k i d n a p p i n g  t o  encompass t h e  i n s t a n t  f ac t s  would 

i m p r o p e r l y  s t r i p  t h e  o f f e n s e  of k i d n a p p i n g  of  a n y  added d e t e r r e n t  

effect .  
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ARGUMENT 

ISSUE I 

WHETHER THE EVIDENCE WAS SUFFICIENT 
TO CONVICT APPELLANT OF K I D N A P P I N G ?  

M r .  W a l k e r  was c o n v i c t e d  of f o u r  c o u n t s  of k i d n a p p i n g  u n d e r  

s e c t i o n  787 .01(1)  ( a ) 2 ,  F l o r i d a  S t a t u t e s  (1989)  , which  d e f i n e s  

k i d n a p p i n g  as: 

f o r c i b l y ,  s e c r e t l y ,  o r  by t h r e a t  c o n f i n i n g ,  
a b d u c t i n g ,  or i m p r i s o n i n g  a n o t h e r  p e r s o n  
a g a i n s t  h i s  w i l l  and w i t h o u t  l a w f u l  a u t h o r i t y ,  
w i t h  i n t e n t  to. . .  [ c l o m m i t  o r  f a c i l i t a t e  com- 
m i s s i o n  of any  f e l o n y . ,  

S e c t i o n  787 .01 (1 )  ( a ) 2 ,  F l o r i d a  S t a t u t e s  (1989)  

C o n s t r u i n g  s e c t i o n  787 .01(1)  ( a )  2 l i t e r a l l y  would i m p r o p e r l y  

c o n v e r t  almost e v e r y  f o r c i b l e  f e l o n y  i n t o  k i d n a p p i n g .  Moblev v.  

State ,  409 So.2d 1031 ,  1034 (F la .  1 9 8 2 ) ;  H a r k i n s  v .  S ta te ,  380 

So.2d 524,  528 (F la .  5 t h  DCA 1 9 8 0 ) .  T h e r e f o r e ,  t h i s  c o u r t  a d o p t e d  

@ 

a th ree -p ronged  t es t  t o  d e t e r m i n e  w h e t h e r  movement o r  c o n f i n e m e n t  

d u r i n g  t h e  commission of a n o t h e r  f e l o n y  is s u f f i c i e n t  t o  j u s t i f y  a n  

a d d i t i o n a l  c o n v i c t i o n  f o r  k i d n a p p i n g .  F e r s u  son  v.  S t a t e ,  533  So.2d 

763,  764 (F la .  1988)  ; F a i s o n  V .  S t a t e  , 426 So.2d 963,  965  ( F l a .  

1 9 8 3 ) .  

To s u p p o r t  a separa te  c o n v i c t i o n  f o r  k i d n a p p i n g ,  F e r s u s o n  

r e q u i r e s  t h a t  t h e  movement or c o n f i n e m e n t :  

(a)  must  n o t  b e  s l i g h t ,  i n c o n s e q u e n t i a l  and m e r e l y  
i n c i d e n t a l  t o  t h e  o t h e r  crime; 

(b )  must  n o t  b e  of t h e  k i n d  i n h e r e n t  i n  t h e  n a t u r e  of 
t h e  o t h e r  crime; and 
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(c)  must  have  some s i g n i f i c a n c e  i n d e p e n d e n t  of t h e  
o t h e r  crime i n  t h a t  it m a k e s  t h e  o t h e r  crime 
s u b s t a n t i a l l y  easier  of commiss ion  or s u b s t a n t i a l l y  
l e s s e n s  t h e  r i s k  of d e t e c t i o n .  ( e m p h a s i s  added)  

F e r a u s o n ,  533 So.2d a t  764; F a i s o n ,  426 So.2d a t  965. To 

c o n s t i t u t e  k i d n a p p i n g ,  movement or  c o n f i n e m e n t  must  s a t i s f y  e a c h  of 

t h e  t h r e e  F e r a u s o n  p r o n g s .  K i r t s e v  V .  S ta te  , 5 1 1  So.2d 744,  7 4 5  

(F la .  5 t h  DCA 1 9 8 7 ) .  Because  t h e  i n s t a n t  f a c t s  f a i l  t o  s a t i s f y  

e a c h  of t h e  t h r e e  F e r a u s o n  p r o n g s ,  t h e  Second D i s t r i c t  C o u r t  o f  

Appeal e r r e d  i n  a f f i r m i n g  M r .  W a l k e r ' s  f o u r  k i d n a p p i n g  c o n v i c t i o n s .  

The i n s t a n t  f a c t s  f a i l  t h e  f i r s t  p r o n g  of F e r s u s o n  b e c a u s e  

b o t h  t h e  movement and c o n f i n e m e n t  were s l i g h t ,  i n c o n s e q u e n t i a l  , and 

m e r e l y  i n c i d e n t a l  t o  t h e  r o b b e r i e s .  F l o r i d a  c o u r t s  c o n s i d e r  

s e v e r a l  fac tors  t o  d e t e r m i n e  w h e t h e r  movement d u r i n g  t h e  c o u r s e  of 

a f o r c i b l e  f e l o n y  j u s t i f i e s  a n  a d d i t i o n a l  c o n v i c t i o n  f o r  k idnap-  

p i n g .  These  f a c t o r s  i n c l u d e  t h e  d i s t a n c e  moved; t h e  d e g r e e  o f  

f o r c e  and v i o l e n c e  u s e d ;  t h e  r e l a t i v e  s e c l u s i o n  of t h e  l o c a t i o n  

moved t o ;  and a n y  s u b s t a n t i a l l y  i n c r e a s e d  r i s k  o f  p h y s i c a l  or  

p s y c h o l o g i c a l  harm c a u s e d  by  t h e  movement. See, F e r g u s o n  V .  S ta te ,  

533 So.2d 763,  764 ( F l a .  1 9 8 8 ) ;  F- S 426 S0.2d 963 ,  

966 (F la .  1 9 8 3 ) ;  Bush v .  S t a t e  , 526 So.2d 992,  994 (F la .  4 t h  DCA 

1 9 8 8 ) ;  F r i e n d  V .  S t a t e  , 385  So.2d 696 ,  697 (F la .  1st DCA 1 9 8 0 ) l  

A l t h o u g h  n o  s i n g l e  f a c t o r  is d e t e r m i n a t i v e ,  none  of t h e s e  f ac to r s  

i n d i c a t e  t h e  i n s t a n t  movement was s i g n i f i c a n t .  

~~~~ 

w, U n i t e d  S t a t e s  V .  Howar d ,  918  F.2d 1 5 2 9  ( 1 1 t h  C i r .  
1990)  ( c o n s i d e r i n g  t h e  d u r a t i o n  and i n c r e a s e d  r i s k  of harm c a u s e d  
b y  t h e  movement or d e t e n t i o n )  , cer t .  d e n i e d ,  111 S . C t .  2240 ( 1 9 9 1 ) ;  
V i r a i n  I s l a n d s  V .  B e r r y ,  604 F.2d 221,  227 ( 3 r d  C i r .  1 9 7 9 ) .  
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The d i s t a n c e s  moved i n  t h e  i n s t a n t  case were v e r y  s h o r t .  

Accord ing  t o  G a r l a n d  Haga ' s  own t e s t i m o n y ,  h e  moved n o  more t h a n  

t e n  fee t  d u r i n g  t h e  e n t i r e  e p i s o d e .  ( R  69-70) The t h r e e  women i n  

t h e  s to re  moved o n l y  t h i r t y  o r  f o r t y  f e e t  t o  t h e  o t h e r  s i d e  of t h e  

same room. (R 27-28, 41-42, 58-59) Such s l i g h t  and i n c o n s e q u e n t i a l  

movement d o e s  n o t  s a t i s f y  t h e  f i r s t  p r o n g  of F e r a u s  on. S&e, K l k L k ~  

V. State , 586 So.2d 1 2 5 8 ,  1262  (F la .  5 t h  DCA 1991)  ( c i t i n g  F d s o n ;  

movement of " s e v e r a l  feet"  p r i o r  t o  s e x u a l  b a t t e r y  h e l d  s l i g h t  and 

i n c o n s e q u e n t i a l  u n d e r  p a r a l l e l  fa l se  impr i sonmen t  s t a t u t e )  ; 

J a c k s o n  V .  S t a t e ,  436 So.2d 1 1 0 1 ,  1102  (F la .  4 t h  DCA 1983)  

(movement a c r o s s  t h r e s h o l d  and s h o r t  d i s t a n c e  i n t o  a p a r t m e n t  h e l d  

s l i g h t  and i n c o n s e q u e n t i a l )  . 
The i n s t a n t  movement o c c u r r e d  s o l e l y  w i t h i n  o n e  room of  t h e  

M a j i k  M a r k e t  b u i l d i n g .  I n  t h e  f a c t u a l l y  s imi la r  case of K i r t s e v  V .  

S ta te ,  511 So.2d 744 ,  745  (F la .  5 t h  DCA 19871,  t h e  c o u r t  h e l d  

movement of P i z z a  Hut employees  t o  b e  s l i g h t  and i n c i d e n t a l  t o  a n  

armed r o b b e r y  b e c a u s e  t h e  movement was l i m i t e d  t o  t h e  i n t e r i o r  of 

t h e  r e s t a u r a n t .  S i m i l a r l y ,  i n  Merritt V .  S t a t e  516 S0.2d 290,  2 9 1  

(F la .  1st DCA 1987)  , t h e  c o u r t  h e l d  movement w i t h i n  a bedroom t o  b e  

s l i g h t  and i n c o n s e q u e n t i a l .  

S e v e r a l  F l o r i d a  c o u r t s  have  a l s o  approved  t h e  f o l l o w i n g  

i l l u s t r a t i v e  example :  

The f o r c e d  d i r e c t i o n  o f  a s tore  clerk t o  g ross  a s tore  t o  open  a c a s h  r e g i s t e r  is n o t  a 
k i d n a p p i n g . .  . 

( e m p h a s i s  added)  ( c i t a t i o n  o m i t t e d ) .  J o h n s o n  V .  S ta te ,  509 So.2d 

414 S0.2d 288, 1237 ,  1239  (F la .  4 t h  DCA 1 9 8 7 ) ;  C a r r o n  v .  State  
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289 (Fla .  2d DCA 1 9 8 2 ) ,  ar>proved, 427 So.2d 1 9 2  (F la .  1 9 8 3 ) ;  

k i n s  v .  S t a t e  , 380 So.2d 524,  528  (F la .  5 t h  DCA 1 9 8 0 ) .  

A c c o r d i n g l y ,  t h e  i n s t a n t  movement across t h e  M a j i k  Market was 

s l i g h t  and i n c o n s e q u e n t i a l .  

a 

O t h e r  F l o r i d a  cases u p h o l d i n g  k i d n a p p i n g  o c c u r r i n g  i n  o n e  room 

are b a s e d  upon e x t e n d e d  c o n f i n e m e n t  or p h y s i c a l  r e s t r a i n t ,  r a t h e r  

t h a n  movement. a, Marsh v .  S t a t e  , 546 So.2d 3 3 ,  34 (F la .  3rd DCA 

1989)  (bound,  gagged ,  and wrapped i n  b l a n k e t s  f o r  h a l f  a n  h o u r )  ; 

Merritt v .  S ta te  , 516 So.2d 290,  291  (Fla .  1st DCA 1987)  ( t i e d  u p  

w i t h  t e l e p h o n e  c o r d  and gagged  i n  a bedroom; any  movement i n  

bedroom h e l d  " i n c o n s e q u e n t i a l " )  ; Sanborn  V .  S t a t e  513 S0.2d 1380 ,  

1381 ( F l a .  3 r d  DCA 1987)  ( t i e d  t o  b e d ) ;  S o r e v  v .  S t a t e  , 419 So.2d 

810 ,  811  (Fla .  3 rd  DCA 1982)  ( B u r g e r  King e m p l o y e e s '  h a n d s  and f ee t  

t i e d  i n  r e s t a u r a n t )  . However, t h e r e  was n o  s u b s t a n t i a l  c o n f i n e m e n t  

i n  t h e  i n s t a n t  case. 

S l i g h t  movement may a l s o  become s i g n i f i c a n t  when a c c o m p l i s h e d  

b y  " s u b s t a n t i a l  force and v i o l e n c e . "  F a i s o n  V .  S ta te  , 426 So.2d 963  

( F l a .  1983)  ( d r a g g e d  t o  t h e  back of an  o f f i c e ,  " v i o l e n t l y "  d r a g g e d  

from k i t c h e n  t o  bedroom);  Bush v .  S t a t e ,  526 So.2d 992,  994 (F la .  

4 t h  DCA 1988)  ( d r a g g e d  i n t o  n e a r b y  woods,  th rown t o  t h e  g r o u n d ,  and 

choked  u n t i l  u n c o n s c i o u s )  . 
However, M r .  W a l k e r  u sed  o n l y  v e r b a l  t h r e a t s ,  w i t h o u t  any  

p h y s i c a l  force or  v i o l e n c e .  T h r e e  of t h e  f o u r  o t h e r  p e o p l e  i n  t h e  

s t o r e  t e s t i f i e d  M r .  W a l k e r  n e v e r  u sed  or  d i s p l a y e d  a weapon. By 

e x p r e s s l y  f a i l i n g  t o  f i n d  M r .  W a l k e r  c a r r i e d  a firearm, t h e  j u r y  

r e j e c t e d  t h e  f o u r t e e n - y e a r - o l d  g i r l ' s  claim t h a t  s h e  saw a firearm. 
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T h i s  lack of p h y s i c a l  force o r  v i o l e n c e  f u r t h e r  i n d i c a t e s  t h e  

movement was s l i g h t  and i n c o n s e q u e n t i a l .  

F l o r i d a  c o u r t s  g e n e r a l l y  h o l d  movement t o  b e  s i g n i f i c a n t  where  

a d e f e n d a n t  e i t h e r  forces p e o p l e  i n t o  a b u i l d i n g ;  o r  a b d u c t s  them 

from a b u i l d i n g .  I n  F e r q u s o n ,  t h i s  c o u r t  h e l d  movement was 

s i g n i f i c a n t  b e c a u s e  t h e  d e f e n d a n t  f o r c e d  A r b y ' s  employees  o u t s i d e  

t h e  r e s t a u r a n t  and i n t o  a restroom l o c a t e d  a t h e  back  of t h e  

r e s t a u r a n t .  F e r q u s o n ,  533  So.2d a t  764. 

Movement i n t o  a b u i l d i n g  becomes more s i g n i f i c a n t  b e c a u s e  

g r e a t e r  s e c l u s i o n  i n c r e a s e s  t h e  r i s k  of harm. m, Panno V .  S t a t e  I 

517 So.2d 1 2 9 ,  130  (Fla.  4 t h  DCA 1987)  (pushed  t o  t h e  g round  and 

f o r c e d  i n t o  h o u s e ) ;  Carter v.  S t a t e  , 468 So.2d 370 (F la .  1st DCA 

1985)  ( f o r c e d  i n t o  a p a r t m e n t  and t i e d  t o  ba throom towel b a r ) ;  

Dowdell  V .  S t a t g  , 415 So.2d 1 4 4  ( F l a .  1st DCA 1982)  ( f o r c e d  f rom 

w e l l - l i t  p a r k i n g  l o t  i n t o  c l o s e d  r e s t a u r a n t ) .  However, moving a 

s h o r t  d i s t a n c e  i n t o  a b u i l d i n g  r e m a i n s  s l i g h t  and i n c o n s e q u e n t i a l ,  

a b s e n t  e x t e n d e d  c o n f i n e m e n t .  a, J a c k s o n  v.  S ta te  8 436 S0.2d 1101 ,  

1102 (Fla .  4 t h  DCA 1983)  (movement a c r o s s  t h r e s h o l d  s l i g h t  and 

i n s i g n i f i c a n t  when f o l l o w e d  by b r i e f  r o b b e r y )  . 
Absen t  a d d i t i o n a l  f a c t o r s ,  F l o r i d a  c o u r t s  h o l d  movement from 

one  room t o  a n o t h e r  w i t h i n  t h e  same b u i l d i n g  t o  b e  s l i g h t  and 

i n c o n s e q u e n t i a l .  B r i n s o n  v .  State ,  483 So.2d 13 (F la .  1st DCA 1985)  

(movement from room t o  room i n s i d e  a r e s i d e n c e ) ;  SimDkins V .  S t a t e ,  

395 So.2d 625 ( F l a .  1st DCA 1981)  (movement from bedroom t o  

l i v i n g r o o m ) ;  F r i e n d  v.  S t a t e ,  385  So.2d 696 ( F l a .  1st DCA 1980)  

(movement t o  r e s t r o o m  i n  same o f f i c e  b u i l d i n g ) .  C o n t r a s t  I Fa is on 
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V. S t a t e  , 426 So.2d 963, 966 ( F l a .  1983) (movement t o  area of 

g r e a t e r  s e c l u s i o n  w i t h i n  b u i l d i n g  s i g n i f i c a n t  when accomplished 

w i t h  g r e a t  f o r c e  and v i o l e n c e ) .  

The  f a c t  t h a t  M r .  Walker d i d  n o t  move anyone t o  a more 

sec luded  l o c a t i o n  f u r t h e r  i nd ica t e s  t h e  i n s t a n t  movement was s l i g h t  

and i n s i g n i f i c a n t .  M r .  Walker d i d  n o t  f o r c e  anyone i n t o  a more 

sec luded  s to re room o r  r e s t room.  Both r o b b e r i e s  were completed near 

t h e  s t o r e  entrance b e f o r e  anyone moved. Gar land  Haga moved o n l y  

t e n  f e e t  from t h e  s t o r e  e n t r a n c e .  The t h ree  women l i e d  o r  k n e l t  

down n e a r  t h e  soda  f o u n t a i n  and c o o l e r  i n  t h e  same room. Pamela 

A l l e n  t e s t i f i e d  s h e  cou ld  see o u t  t h e  windows s t a n d i n g  i n  t h a t  

l o c a t i o n .  (R 62) 

The  i n s t a n t  movement a l s o  f a i l e d  t o  i n c r e a s e  t h e  r i s k  of 

p h y s i c a l  or  p s y c h o l o g i c a l  harm beyond t h a t  i n h e r e n t  i n  t h e  

r o b b e r i e s .  M r .  Walker d i d  n o t  d i s p l a y  a weapon o r  u s e  v i o l e n c e  t o  

conv ince  anyone t o  move. The  p e o p l e  i n  t h e  s t o r e  moved o n l y  a 

s h o r t  d i s t a n c e  w i t h i n  a s i n g l e  room. Everyone remained t o g e t h e r  i n  

t h e  same room d u r i n g  t h e  commission of b o t h  r o b b e r i e s .  F u r t h e r -  

more, everyone  remained i n  t h e  same f a m i l i a r  s u r r o u n d i n g s  of  t h e  

M a j i k  M a r k e t .  a, F a i s o n ,  426 So.2d a t  969 ( Jus t ice  Boyd's 

d i s s e n t i n g  o p i n i o n )  (dec reased  r i s k  of ha rm i n  f a m i l i a r  su r round-  

i n g s )  . 
T h e  s l i g h t ,  i n c o n s e q u e n t i a l ,  and i n c i d e n t a l  conf inement  i n  t h e  

i n s t a n t  c a s e  a l s o  f a i l s  t h e  f i r s t  prong of Ferquson .  To d e t e r m i n e  

w h e t h e r  conf inement  is s l i g h t ,  i n c o n s e q u e n t i a l ,  and i n c i d e n t a l  t o  

a n o t h e r  f o r c i b l e  f e l o n y ,  F l o r i d a  c o u r t s  c o n s i d e r  b o t h  t h e  degree of 
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c o n t r o l  or p h y s i c a l  r e s t r a i n t  and t h e  d u r a t i o n  of t h e  c o n f i n e m e n t .  

i n s  V .  S t a t e  , 433 So.2d 603 ,  604 (Fla .  1st DCA 1 9 8 3 ) ;  Avendes 

v.  S t a t e ,  385 So.2d 698,  699 (F la .  1st DCA 1 9 8 0 ) .  

The  d e g r e e  of  c o n t r o l  i n  t h e  i n s t a n t  c o n f i n e m e n t  was min ima l .  

T h e r e  was no  p h y s i c a l  r e s t r a i n t .  N o  o n e  was l o c k e d  or  b a r r i c a d e d  

i n  a r e s t r o o m ,  c o o l e r ,  o r  t r u n k .  C o n t r a s t ,  Parker v . S t a t e  , 570 

So.2d 1048  ( F l a .  1st DCA 1991)  ( shoved  i n t o  car  t r u n k ) ;  J o h n s o n  v.  

S ta te ,  509 So.2d 1237  (F la .  4thDCA 1987)  ( b a r r i c a d e d  i n  res t room).  

N o  one  was bound or gagged .  C o n t r a s t  I Carter V .  S t a t e  , 468 So.2d 

370 (F la .  1st DCA 1985)  ( t i e d  u p  i n  restroom). M r .  Walker d i d  n o t  

p h y s i c a l l y  p u s h  or  d r a g  t h e  t h r e e  women t o  t h e  f a r  s i d e  of t h e  

room. M r .  W a l k e r  d i d  n o t  even  o r d e r  them n o t  t o  move a f t e r  h e  l e f t  

t h e  s t o r e .  C o n t r a s t ,  F e r s u s o n  V. Sta t e  , 533 So.2d 763 ,  764  (Fla .  

1988)  ( d e f e n d a n t  o r d e r e d  r e s t a u r a n t  employees  t o  r ema in  c o n f i n e d  i n  

a c l o s e d  res t room).  
0 

The d u r a t i o n  of t h e  i n s t a n t  c o n f i n e m e n t  was a l s o  min ima l .  M r .  

W a l k e r  d i d  n o t  c o n f i n e  anyone  f o r  a n  e x t e n d e d  t i m e  t o  s e a r c h  t h e  

s to re  f o r  someth ing  t o  s t ea l .  B o t h  robberies were comple t ed  w i t h i n  

a matter of m i n u t e s .  M r .  Walker a l s o  l e f t  t h e  s t o r e  as s o o n  as  h e  

comple t ed  t h e  r o b b e r i e s .  A s  d e m o n s t r a t e d  by  t h e  immedia te  c a l l  t o  

t h e  po l i ce ,  no  o n e  was c o n f i n e d  a f t e r  M r .  W a l k e r  c o m p l e t e d  t h e  

r o b b e r i e s  and l e f t  t h e  s tore .  

A c c o r d i n g l y ,  t h e  i n s t a n t  c o n f i n e m e n t  a l s o  f a i l s  t h e  t h i r d  

F e r s u s o n  prong b e c a u s e  s u c h  minimal  c o n f i n e m e n t  c o u l d  n o t  m a k e  t h e  

robberies  s u b s t a n t i a l l y  easier  t o  c o m m i t  or  s u b s t a n t i a l l y  l e s s e n  

t h e  r i s k  of  d e t e c t i o n .  C o n t r a s t ,  S o r e v  v .  S ta te  419 S002d 810,  8 1 1  
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( F l a .  3 r d  DCA 1982) ( l e a v i n g  B u r g e r  King employees  t i e d  u p  a f t e r  

c o m p l e t i n g  t h e  r o b b e r y  s u b s t a n t i a l l y  lessessed t h e  r i s k  of 

d e t e c t i o n )  . 
The i n s t a n t  c o n f i n e m e n t  a l s o  f a i l s  t h e  second  p rong  o f  

F e r a u s o n  b e c a u s e  t h i s  min imal  c o n f i n e m e n t  was i n h e r e n t  i n  t h e  

commiss ion  of  t h e  r o b b e r i e s .  A c e r t a i n  d e g r e e  of c o n f i n e m e n t  is 

n e c e s s a r i l y  i n h e r e n t  i n  a r o b b e r y ,  or  any  o t h e r  f o r c i b l e  f e l o n y .  

F e r a u s o n ,  533 So.2d a t  765 ( J u s t i c e s  Kogan, Shaw, and B a r k e t t ' s  

d i s s e n t i n g  o p i n i o n ) ;  m p k i n s ,  395 So.2d a t  626; F r i e n d ,  385 So.2d 

a t  697. I n  Robinson v .  S t a t e ,  462 So.2d 471, 476 (F la .  1st DCA 

1985) , t h e  c o u r t  h e l d  c o n f i n e m e n t  i n  a car d u r i n g  t h e  c o u r s e  of a 

s e x u a l  b a t t e r y  was m e r e l y  i n c i d e n t a l  and i n h e r e n t  i n  t h e  n a t u r e  of  

t h e  s e x u a l  b a t t e r y .  I n  t h e  i n s t a n t  case, M r .  W a l k e r  d i d  n o t  d e t a i n  

anyone  i n s i d e  t h e  s t o r e  beyond t h e  t i m e  n e c e s s a r y  t o  commit t h e  

r o b b e r i e s .  

The  i n s t a n t  movement a l s o  f a i l  t h e  t h i r d  p rong  of F e r a u s o n  

b e c a u s e  s u c h  s l i g h t  movement d i d  n o t  m a k e  t h e  robberies  s u b s t a n -  

t i a l l v  easier t o  commit o r  S u b s t a n t  i a l l v  l e s s e n  t h e  r i s k  of  

d e t e c t i o n .  &g, F e r a u s o n ,  533 So.2d a t  764. The s l i g h t  movement t o  

t h e  c o r n e r  of t h e  s tore  d i d  n o t  m a k e  t h e  r o b b e r i e s  s u b s t a n t i a l l y  

easier t o  c o m m i t  b e c a u s e  b o t h  r o b b e r i e s  were completed n e a r  t h e  

s t o r e  e n t r a n c e .  I n  a d d i t i o n ,  t h e  i n s t a n t  movement c o u l d  n o t  have  

s u b s t a n t i a l l y  l e s s e n e d  t h e  r i s k  of d e t e c t i o n  b e c a u s e  b o t h  r o b b e r i e s  

o c c u r r e d  n e a r  t h e  s t o r e  e n t r a n c e .  

Everyone  e x c e p t  Pamela A l l e n  c o u l d  a l r e a d y  i d e n t i f y  M r .  Walker 

b e f o r e  anyone  moved. Even a f t e r  t h e  r o b b e r i e s  were completed, 
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Gar land  Haga remained  n e a r  t h e  s to re  e n t r a n c e .  A l though  t h e  t h r e e  

women l i e d  or  k n e l t  down on t h e  o t h e r  s i d e  of t h e  s to re ,  t h e y  c o u l d  

see o u t  t h e  windows when s t a n d i n g .  M r .  W a l k e r  t e s t i f i e d  h e  

i n s t r u c t e d  e v e r y o n e  i n  t h e  s t o r e  t o  move i n  o r d e r  t o  m a k e  h i s  

escape easier .  However, as t h e  S t a t e  A t t o r n e y  s u g g e s t e d ,  n o  o n e  i n  

t h e  s t o r e  would have  l o c k e d  M r .  W a l k e r  i n  t h e  s to re  or  s t o p p e d  him 

from l e a v i n g .  Such s l i g h t  movement i n s i d e  a s i n g l e  room of t h e  

s to re  c e r t a i n l y  c o u l d  n o t  s u b s t a n t i a l l y  d e c r e a s e  t h e  r i s k  of  

d e t e c t i o n  . 
T h i s  c o u r t  mus t  mus t  a v o i d  c o n s t r u i n g  t h e  o f f e n s e  of k idnap-  

, 326 U . S .  p i n g  o v e r b r o a d l y .  A s  e a r l y  as Chatw i n  V .  U n i t e d  S t a t e s  

455, 464-465, 90 L.Ed. 1 9 8 ,  203 ( 1 9 4 6 ) ,  t h e  U n i t e d  S t a t e  Supreme 

C o u r t  r e c o g n i z e d  a " loose c o n s t r u c t i o n "  o f  a k i d n a p p i n g  s t a t u t e  

would lead t o  u n r e a s o n a b l e  r e s u l t s  and u n f a i r  pun i shmen t .  More 

r e c e n t l y ,  i n  V i r a i n  I s l a n d s  v .  Berry , 604 F.2d 221  ( 3 r d  C i r .  19791,  

t h e  c o u r t  a n a l y z e d  a v a r i e t y  of s t a t e  c o u r t  o p i n i o n s  t o  c o n c l u d e ,  

" t h e  modern a p p r o a c h  is t o  c o n s t r u e  t h e  k i d n a p p i n g  s t a t u t e s  s o  as  

' t o  p r e v e n t  g r o s s  d i s t o r t i o n  of lesser crimes i n t o  a much more 

s e r i o u s  crime by e x c e s s  of p r o s e c u t o r i a l  z e a l . ' "  B e r r v ,  a t  226-227 

( c i t a t i o n  o m i t t e d ) .  T h i s  c o u r t  h a s  a l s o  r e c o g n i z e d  i t  must  

c o n s t r u e  s t a t u t e s  s o  as  t o  a v o i d  a n  u n r e a s o n a b l e  r e s u l t .  Carawan v.  

State ,  515  So.2d 1 6 1 ,  167  (F la .  1 9 8 7 ) .  

F u r t h e r m o r e ,  c o u r t s  must  g i v e  e f fec t  t o  t h e  l e g i s l a t i v e  i n t e n t  

of a s t a t u t e ,  even  when t h a t  i n t e n t  c o n t r a d i c t s  t h e  s t r i c t  l e t t e r  

of t h e  s t a t u t e .  S t a t e  v .  Webb, 398 So.2d 820,  824 (F la .  1 9 8 1 ) .  I n  

e n a c t i n g  s e c t i o n  787 .01 (1 )  (a )  2 ,  t h e  F l o r i d a  l e g i s l a t u r e  n e v e r  
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i n t ended  t o  c o n v e r t  e v e r y  armed robbe ry ,  a f i r s t  d e g r e e  f e l o n y ,  

i n t o  t h e  l i f e  f e l o n y  of armed k idnapping .  &g, Johnso  n V .  S t a t e  , 
509 So.2d 1237, 1238-1239 (F la .  4 t h  DCA 1987) ;  Hark ins  v .  S t a t e ,  

380 So.2d 524, 528 ( F l a .  5 t h  DCA 1980) . I n s t e a d ,  t h e  l e g i s l a t u r e  

in t ended  t o  deter i n c r e a s e d  r i s k  of p h y s i c a l  o r  p s y c h o l o g i c a l  h a r m  

t o  v i c t i m s .  &, F a i s o n ,  426  So.2d a t  968 ( Jus t ice  Boyd's  d i s s e n t -  

ing o p i n i o n ) ;  Moblev, 409 So.2d a t  1037. 

To r e t a i n  t h i s  added d e t e r r e n t  e f f e c t ,  F l o r i d a  c o u r t  m u s t  

s t r i c t l y  adhe re  t o  t h e  Ferauson  three prong t es t .  As J u s t i c e  Boyd 

reasoned  i n  h i s  F a i s o n  d i s s e n t :  

c r i m i n a l  laws, i f  t h e y  are t o  r e t a i n  t h e i r  
d e t e r r e n t  f o r c e ,  m u s t  n o t  be a p p l i e d  overbroa-  
d l y .  The d e t e r r e n t  e f f e c t  of a c r i m i n a l  law 
depends on i t s  be ing  a p p l i e d  w i t h  s u r g i c a l  
p r e c i s i o n  t o  t h e  s i t u a t i o n  t h e  l e g i s l a t u r e  
i n t e n d s  t o  c o v e r .  I f  r a p i s t s  and r o b b e r s  can  
be encouraged t o  d e t a i n ,  c o n f i n e  o r  move t h e i r  
v i c t i m s  no more t h a n  is n e c e s s a r y  t o  commit 
r a p e  o r  robbe ry ,  and t o  l e a v e  them a t  t h e  
scene of t h e  crime, having been moved o n l y  a 
room o r  two away from where f i r s t  encoun te red ,  
t h e  k idnapping  s t a t u t e  w i l l  have s e r v e d  one of 
i t s  purposes .  B u t  i f  a l l  r a p i s t s  and robbe r  
a r e  he ld  t o  be k idnappe r s  t o o ,  t h e n  t h e  add i -  
t i o n a l  d e t e r r e n t  f o r c e  of t h e  k idnapping  law 
is  l o s t  on one who h a s  a l r e a d y  dec ided  t o  
commit r a p e  o r  robbe ry .  

F a i s o n ,  426 So.2d a t  969 ( Jus t ice  Boyd's  d i s s e n t i n g  o p i n i o n ) .  

Broadening t h e  Ferauson  t h r e e  prong t es t  t o  encompass t h e  i n s t a n t  

f a c t s  would s t r i p  t h e  k idnapping  s t a t u t e  of any added d e t e r r e n t  

e f f e c t .  
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CONCLUSION 

Based upon t h e  f o r e g o i n g  a u t h o r i t y  and a n a l y s i s ,  M r .  Walker 

r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorab le  C o u r t  r e v e r s e  t h e  d e c i s i o n  of 

t h e  D i s t r i c t  C o u r t  of Appeal. 
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

CASE NO. 90-00190 

CAMPBELL, Judge. 

We affirm appellant's convictions and sentences. We . _  

write briefly only to explain our affirmance of appellant's 

kidnapping convictions in light of the dissent in this case. 

Appellant w a s  convicted of three counts of kidnapping 

with a weapon, one count of kidnapping, and two counts of robbery 



with a weapon. After the robbery of a clerk and a patron in a 

convenience store, appellant ordered all four of the then 

occupants of the store to go to the back of the store and lie on 

the floor. He threatened the four occupants with a gun to 

accomplish this purpose. 

demand in order to enable him to escape. 

Appellant admitted that he made this 

In light of that admission, we believe it became a 

factual question, which the jury decided against appellant, as to 

whether appellant's movement of the victims was of such a degree 

as to comply with the holdings in Ferauson v. State, 533 So.2d 

763 (Fla. 1988) and Faison v .  State, 426 So.2d 963 (Fla. 1983). 

The jury having been properly charged as to the necessary 

elements of kidnapping and there being evidence to support their 

findings, we are prohibited from holding that the movement of the 

victims was insufficient to constitute kidnapping and thereby 

substitute our judgment for that of the jury. 

A f  f inned. 

+.* 

SCHOONOVER, C.J., Concurs. 
PATTERSON, J., Concurs in part, diss-ents in part with opinion. 
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PATTERSON, Judge, Concurring in part, dissenting in part. 

I concur in affirmance the appellant's convictions for 

robbery but would reverse the convictions for kidnapping. Many 

criminal episodes involve the temporary detention or movement of 

the victim. However, for such detention or movement to 

constitute the separate crime of kidnapping, it: 

(a) Must not be slight, inconsequential 
and merely incidental to the other crime; 

(b) Must not be of the kind inherent in 
the nature of the other crime; and 

(c) Must have some significance inde- 
pendent of the other crime in that it makes 
the other crime substantially easier of 
commission or substantially lessens the risk 
of detection. 

Faison v. St ate, 426 So. 2d 963, 965 (Fla. 1983). 

As our supreme court in Moblev v. State, 409 SO. 2d 

1031 (Fla. 1982), observed of kidnapping: 

If construed literally this subsection would 
apply to any criminal transaction which 
inherently involves the unlawful confin'ement 
of another person, such as robbery or sexual 
battery. . . . 

The prevalent view nationwide is that kid- 
napping statutes, regardless of their word- 
ing, do not apply to unlawful confinements or 
movements incidental to other felonies. 

409 So. 2d at 1034. 

In this case, the appellant entered a convenience store 

and threatened the clerk and a customer with an object concealed 

under his shirt which he represented to be a firearm. 

victims surrendered their money to him. 

The two 

The appellant then 

ordered the clerk, the customer, and two teenage relatives of the 
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clerk to move to the rear of the store and lie on the floor, a 

distance of twenty to forty feet. The clerk and her relatives 

complied while the customer only moved approximately ten feet. 

The appellant then fled the store. Although the movement of the 

victims is not necessarily inherent to this crime of robbery, it 

was slight and inconsequential and does not have independent 

significance to rise to the level of a separate crime. My 

position is that the charges of kidnapping should not have been 

submitted to the jury and that the appellant's motion for 

judgment of acquittal, as to kidnapping, should have been 

granted. 

The majority relies on Ferauson v. State, 5 3 3  SO. 2d 

763 (Fla. 1988), to support its position that a legitimate jury 

issue was established by the state. Ferauson, which involved the 

robbery of a fast food restaurant, is, however, factually dis- 

similar. Ferguson, after obtaining the restaurant's money at 

gunpoint, forced the manager and three employees out of the 

restaurant and put them into a restroom located in the rear of 

the building. 

the elements of kidnapping. On the other hand, the instant case 

is factually similar to U t s e v  v. Stat e, 511 So. 2d 744 ('Fla. 

5th DCA 1987). 

movement of two victims within the interior of a restaurant 

during the course of a robbery was'insufficient to constitute the 

offense of kidnapping. Here, as in artsey , the confinement and 
movement of the victims was merely incidental to the offense of 

robbery. I would therefore reverse. 

These actions clearly present a jury issue as to 

In Kirtsev, the court held that confinement and 
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