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ARGUMENT 

ISSUE I 

WHETHER THE EVIDENCE WAS SUFFICIENT 
TO CONVICT APPELLANT OF K I D N A P P I N G ?  

The  S t a t e ' s  c a s e - i n - c h i e f  f a i l e d  t o  e s t a b l i s h  prima fac ie  

cases of k i d n a p p i n g  u n d e r  t h i s  c o u r t  I s  t h r e e - p r o n g e d  Fa i son '  t es t .  

I n  i ts  answer  b r i e f ,  t h e  S t a t e  e r r o n e o u s l y  c o n t e n d s  g r a n t i n g  a 

judgment  of  a c q u i t t a l  is a " d i s c r e t i o n a r y  matter'' f o r  t h e  t r i a l  

c o u r  t. To t h e  c o n t r a r y ,  F l o r i d a  Rule  o f  C r i m i n a l  P r o c e d u r e  

3 .380(a )  s ta tes :  

I f ,  a t  t h e  close of t h e  e v i d e n c e  f o r  t h e  State  
o r  a t  t h e  c lose  of a l l  t h e  e v i d e n c e  i n  t h e  
c a u s e ,  t h e  c o u r t  is of t h e  o p i n i o n  t h a t  t h e  
e v i d e n c e  is i n s u f f i c i e n t  t o  w a r r a n t  a c o n v i c -  
t i o n ,  it may, and on t h e  mot ion  of t h e  p r o s e -  
c u t i n g  a t t o r n e y  or  t h e  d e f e n d a n t ,  S h a l l ,  e n t e r  
a judgment  of a c q u i t t a l .  ( e m p h a s i s  added)  

G r a n t i n g  a mot ion  f o r  judgment  o f  a c q u i t t a l  is n o t  d i s c r e t i o n a r y  

when t h e  S t a t e  f a i l s  t o  e s t a b l i s h  a prima facie  case. I n  t h e  

I n t e r e  s t  of T.M.M., 560 So.2d 805,  807 (F la .  4 t h  DCA 1 9 9 0 ) ;  T a v l o r  

V .  S ta te  , 446 So.2d 213 ( F l a .  4 t h  DCA 1984)  ("When t h e  S ta te  f a i l s  

t o  meet i ts  b u r d e n  of p r o v i n g  e a c h  and e v e r y  n e c e s s a r y  e l e m e n t  of 

t h e  o f f e n s e  c h a r g e d  beyond a r e a s o n a b l e  d o u b t ,  t h e  case s h o u l d  n o t  

be s u b m i t t e d  t o  t h e  j u r y  and a judgment  of a c q u i t t a l  s h o u l d  b e  

g r a n t e d  .") . 

F a i s o n  V .  S t a t g  , 426 So.2d 963 (F la .  1983)  . 
' "I t  is a d i s c r e t i o n a r y  matter f o r  t h e  t r i a l  c o u r t  t o  r e n d e r  

a judgment  of a c q u i t t a l . "  (answer  b r i e f  p a g e  1 2 ) .  
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The S ta t e  a l s o  e r r o n e o u s l y  c o n t e n d s  t h i s  c o u r t  s h o u l d  c o n s i d e r  

M r .  Walker ' s  own d e f e n s e  t e s t i m o n y  t o  d e t e r m i n e  w h e t h e r  t h e  S ta te  

e s t a b l i s h e d  prima fac ie  cases of k i d n a p p i n g .  However, i n  S t a t e  V .  

0 

P e n n i n g t o n ,  534 So.2d 393 (F la .  1 9 8 8 ) ,  t h i s  c o u r t  e x p r e s s l y  

p r o h i b i t e d  t h e  S t a t e  from r e l y i n g  upon a d e f e n d a n t ' s  e v i d e n c e  t o  

s u p p l y  t h e  m i s s i n g  e s s e n t i a l  e l e m e n t s  o f  a prima f a c i e  case. A 

d e f e n d a n t  d o e s  n o t  wa ive  a mot ion  f o r  judgment  of  a c q u i t t a l  made a t  

t h e  c lose of  t h e  S t a t e ' s  c a s e - i n - c h i e f  by i n t r o d u c i n g  e v i d e n c e  i n  

h i s  own d e f e n s e .  F l o r i d a  Rule  of C r i m i n a l  P r o c e d u r e  3 . 3 8 0 ( b ) ;  

P e n n i n s t o n ,  534 So.2d a t  395-396; K i l l i n u s w o r t h  v.  S t a t e ,  584 

So.2d 647,  648 (F la .  1st DCA 1 9 9 1 ) .  

A t  t h e  c l o s e  of t h e  S t a t e ' s  c a s e - i n - c h i e f ,  M r .  Walker made a 

t i m e l y  mot ion  f o r  judgment  of a c q u i t t a l  s p e c i f i c a l l y  a r g u i n g  t h e  

S t a t e  f a i l e d  t o  e s t a b l i s h  prima f ac i e  cases of k i d n a p p i n g  u n d e r  t h e  

th ree -p ronged  F a i s o n  t e s t .  ( R  78-89) A t  t h e  close of a l l  t h e  

e v i d e n c e ,  M r .  W a l k e r  p r o p e r l y  renewed h i s  same mot ion  f o r  judgmen t s  

of a c q u i t t a l  on t h e  k i d n a p p i n g  c h a r g e s .  ( R  119)  

Therefore ,  t h e  S t a t e  may n o t  r e l y  upon M r .  W a l k e r ' s  d e f e n s e  

t e s t i m o n y  t o  s u p p l y  t h e  m i s s i n g  e s s e n t i a l  e l e m e n t s  of k i d n a p p i n g .  

&g, P e n n i n s t o n .  The D i s t r i c t  C o u r t  of Appeal's m a j o r i t y  o p i n i o n  

e r r o n e o u s l y  c o n s i d e r s  M r .  W a l k e r ' s  d e f e n s e  t e s t i m o n y  t o  s u p p l y  t h e  

m i s s i n g  e s s e n t i a l  e l e m e n t s  f o r  prima f ac i e  cases o f  k i d n a p p i n g .  3 

However, unde r  P e n n i n a t o n ,  t h i s  c o u r t  may n o t  c o n s i d e r  M r .  Walker's 

" A p p e l l a n t  admi t t ed  t h a t  h e  made t h i s  demand i n  order  t o  
e n a b l e  him t o  escape. 

- I n  l i a h t  ~ t h a t  g d m i s s i o n ,  w e  b e l i e v e  i t  became a f a c t u a l  
q u e s t i o n ,  which t h e  j u r y  d e c i d e d  a g a i n s t  a p p e l l a n t . .  ." (emphasis 
added)  Walker V .  S t a t g  , 585 So.2d 1107 ( F l a .  2d DCA 1 9 9 1 ) .  
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t e s t i m o n y  when d e t e r m i n i n g  w h e t h e r  t h e  s t a t e  e s t a b l i s h e d  f o u r  prima 

facie  cases of  k i d n a p p i n g .  

CERTIFICATE OF SERVICE 

I c e r t i f y  t h a t  a copy h a s  been  m a i l e d  t o  W i l l i a m  I .  
Munsey, J r . ,  S u i t e  700, 2 0 0 2  N.  L o i s  Ave., Tampa, FL 33607, (813) 
873-4730, on t h i s  /q d a y  of A p r i l ,  1992. 

R e s p e c t f u l l y  s u b m i t t e d  , 

JAMES MARION MOORMAN 
PUBLIC DEFEJWER l i c  Defend 
TENTH J U D I C I A L  CIRCUIT l o r  i d a  B a r  Number 861588 
(813) 534-4200 . 0. Box 9000 - Drawer PD 

Bartow, FL 33830 

TAH/ t 11 

3 


