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Respondent.  

[November 1 9 ,  1 9 9 2 1  



I n  an  a c t i o n  b rough t  u n d e r  the W h i s t l e-  
Blower’s  A c t  must summary judgment a g a i n s t  
p l a i n t i f f s  be gran ted  when plaintiffs 
p a r t i c i p a t e d  i n  the wrongdoing they  d i s c l o s e d ?  

W e  have j u r i s d i c t i o n .  A r t .  V, 5 3(b)(4), Fla. Const .  

W i l l i e  Edenf ie ld  w a s  a n  assistant. road supe r in t enden t  f o r  

Martin County, Florida. While working f o r  t h e  county,  he used a 

Martin County t r u c k  t o  d e l i v e r  sod to a p r i v a t e  r e s idence  owned 

by his s u p e r v i s o r ,  and t h e  sod was b i l l e d  te and paid f o r  by 

Martin County. Edenf ie ld  ordered  a subord ina t e  county employee 

t o  assist him i n  delivering the sod.  These a c t i o n s  w e r e  

completed a t  t h e  behes t  of t h e  supervisor. 

A Mart in  County commissioner con tac t ed  Edenf ie ld  about t h e  

. in r : ident .  Edenf i e l d  readily admit ted his involvement upon 

questioning by the c:ommissioner. He a l so  imp l i ca t ed  h i s  

supervisor. Later, Edenfie id  w a s  moved i n t o  a n  i n f e r i o r  job a t  

l n w e r  pay.  Edenfie1.d contends that no one o t h e r  t han  himself  was 

subjected t o  an adverse ernp.7.open-t d e c i s i o n  as a r e s u l t  of these 

incidents. However , Martin County contends  t h a t  Edenf i e l d  ’ s 

supervisor r e s igned  and c r i m i n a l  charges  w e r e  f i l e d  a g a i n s t  h im.  

Edenf ie ld  has counte red  t h a t  t h e  s u p e r v i s o r  r e s igned  w i t h  h i s  

r e t i r e m e n t  benefits intact and t h e s e  is  no evidence i n  t h e  record  

t h a t  t h e  s u p e r v i s o r  was prosecu ted  o r  suffered any other 

d e t r i m e n t ,  . 

Edenf ie ld  t h e n  sued t h e  county under  t h e  Whistle-Blower’s 

A c t .  Martin County moved f o r  sununary judgment, which was 

g ran ted .  On appeal ,  t h e  d i s t r i c t  c o u r t  r eve r sed  on grounds . that  



the statute does not create an except ion  f o r  whistle-blowers who 

are in p a r i  delicto with the wrongdoers whose malfeasance they 

have revealed. Edenfield, 5 8 3  So.2d at 1098. 

The Whistle-Blower's A c t  of 1986 fo rb ids  adverse actions 

against employees of state government and contractors who 

disclose information on their own initiative 
in a sworn complaint; who a r e  requested to 
participate in an investigation, hearing, or 
other inquiry conducted by any agency or 
federal government entity; or who refuse to 
participate in any action prohibited by this 
section, 

§ 112.3187(7), Fla. Stat. ( 1 9 8 9 ) .  Employees are protected f o r  

d i sc losures  that include: 

(a) Any violatior: or suspected violation 
of any federal, state, or l o c a l  law, rule, or 
regulation committed by an agency or independent 
contractor  that creates and presents a 
substantial and specific danger to the public's 
health, safety, or welfare. 

malfeasance, misfeasance, or neglect of du ty  
committed by an agency. 

( b )  Any a c t  or suspected act of 

3 L12.3187(5), Fla. Stat. ( 1 9 8 9 ) .  A governmental agency can 

raise as a defense the claim 

that the adverse action was predicated upon 
grounds other than the employee's or person's 
exercise of rights protected by this s e c t i o n .  

5 1 1 2 . 3 1 8 7 ( 1 0 ) ,  F l a .  Stat. (1989). 

Although Martin County urges us to find ambiguity in the 

statute, w e  believe the language is plain and suppor t s  the 

conclusions reached by the d i s t r i c t  court. Florida Law is well 

settled that ambiguity is a prerequisite to judicial 

c o n s t r u c t i o n ,  and in the absence of ambiguity the plain meaning 



nf the statute prevails. Mo.IJy -I___-- v. R l i l d ,  ~ 4 50  So.2d 217 (Fla. 

1984). Moreover, even if we accepted t h e  proposition that 

ambiguity exists, we believe it clear that the Whistle-Blower's 

A c t  is a remedial statute d e s i g n e d  t o  encourage the elimination 

of public corruption by protecting public employees who "blow the 

w h i s t l e , "  A s  a remedial a c t ,  t h e  s t a t u t e  shou ld  be construed 

liberally in favor of granting access to the remedy. Amos v.  

C o n k l i n g ,  I 9 9  Fla. 206,  126  So. 2 8 3  (1930). We s o  c o n s t r u e  it 

h e r e .  

O n  its f a c e ,  the statute declares t h a t  defendants can 

r a i s e  in defense t h e  f a c t  that the employee or other protected 

Llerson w a s  subjected to adver5e at : t ion €or Some reason other than 

the a c t  o f  whis t l e -b . l  cwi ng i t~se l f  - ObvioGsly, this can include 

the fact t h a t  the employee was involved in the corruptian in 

q u e s t i o n  and was subjected to adverse a c t i o n  fo r  t h a t  reason, and 

that reason alone, or for  some o t h e r  neutral and nonpretextual 

reason I However, the l eg i s l a tu re  characterized this as a 

"de-fense,  'I not as an exception to the statute I s  protections. As 

s u c h ,  i t  i s  subject to t h e  somewhat rigorous procedural n i c e t i e s  

and burdens of proof that apply  w h e n  a defense OF its absence is 

asserted as the basis for a motios! f o r  suriunary j udgmen t .  

This may n o t  be true under the statute as it was amended OR 
2 
J u l y  7,  1 9 9 2 .  C h .  92-316, § 1 2 ,  L a w s  of F l a .  These amendments, 
however, w e r e  retroactive on ly  to J u l y  2 ,  1 9 9 2 .  Ch. 32-316 ,  g 
1 6 ,  Laws of Fla. Accordingly, the 1992 amendments do n o t  apply 
t o  the present cause of a c t i o n .  



Under F l o r i d a  l a w ,  a "rjrifense" j.s any a l l e g a t . i o n  raised by 

the defendant that, if time, would defeat o r  avoid t h e  

p l a i n t i f f ' s  cause of a c t i o n .  - Lovett v. Lovett, 9 3  Fla. 611, I12 

S o .  768 (1927). A defense is n o t  a sufficient basis fo r  g r a n t i n g  

a motion for summary judgment uniess t h e  evidence s u p p o r t i n g  t h a t  

defense i s  so compelling as to establish t h a t  no i s s u e  of 

material. f a c t  a c t u a l l y  e x i s t s .  - Ha:rvey -_-- Building, I n c  v.  H a l e y ,  

1.75 So.2d 7 8 0  (Fla, 1 9 6 5 ) .  For example, o u r  courts consistently 

have h e l d  t h a t  p l a i n t i f f s  are  n o t  entitl.ed to summary judgment 

u n l e s s  t h e y  c o n c l u s i v e l y  disprove the existence of a defense 

raised by the defendants  o:r c;?sl;,zb;;.ish its l ega l  i n s u f  f i c i e n c - y .  

E . . g . ,  -- ._----I <)'Neal v. Bxady, 4 7 6  Su.2c! 294 ( F l a .  3d DCA 1 9 8 5 ) .  Th.e 

r e v e r s e  t h u s  a l s o  must be t.r:uc: k7 fendants moving f o r  si:mary 

ji idgment must c o n c l u s i v e l y  pruve I m t h  t h e  f a c t u a l .  existence of 

t . h e  defense upon w h i c h  they r e l y  ~ I i d  i . ta  legal sufficiency. - C f .  .. . 

. 

Hartin County has n o t  COIIC:: 1u,s ively proven t h e  first. o f  

t h e s e  elements. E t l e n f  ielct cun-te.nds tihat he  a lone  was singled 

o u t  fo,r a.dverse a c t i o n  w h i l e  t h e  supervisor who authored t h e  

c o r r u p t . i o n  w a s  allowed t o  retire w . i t h  benefits. We ac lmo~l~cdge  

M a r t i n  C o u n t y '  s con ten t ion  t h a t .  the Supervj.sor was forced t . ~  

r e t i r e  and was t h e  subjf?ct  of 3 c:?::i:n.irial compla i~n t ,  but we do not- 

be1.ieve these allegations of th,eni::<e1.ves are s u f f i c i e n t  tc:, Y,Z.JCF! 

_II_-__-I____ 

3 -  

a b s t r a c t  i s  a legally s u f f i c i e n t  defense under t h e  statute. 
VJe agree, however, t h a t  involvement i n  c o r r u p t  ac ts  i n  the 



Lhe question from the finder of f p c t .  The record is notl ent i rely 

c lear  on the nature of these  factual allegations. At least one 

reasonable inference is that Edenfield's punishment was of 

greater severity than his supervisor's, and thus that he was 

subjected to an adverse action at least in part because he blew 

t h e  whistle. We believe that more lenient treatment of a CQ- 

perpe t ra to r  who is of equal or greater guilt can be used as 

evidence to i n f e r  a violation of the statute, although it is not 

necessar i ly  dispositive of l i a b i l i t y  in a l l  cases. 

Thus ,  an issue of material f a c t  continues to exist in the 

present record. Since  M a v t i r i  Coun ty  has not conclusively proven 

the existence of the defense upon which it relies, the issue 

could not be removed from t h e  finder of fact.4 The order of 

summary judgment was inappropriate here. 

In so conc lud ing ,  we do not imply that employees or o t h e r  

persons protected by the act can render themselves immune from 

bei-ng penalized on t h e  job for  tkir participation in misconduct 

simply by being the f i r s t  tc:, 31.0~ the whistle. So long as the 

employer takes adverse action based solely on the misconduct or 

some other  n e u t r a l  and nonpretextual reason,  the whistle-blowing 

employee would have no cause of a c t i o n  as a matter of l a w  a n d  a 

mot ion f ( > r  suinrnary judgment would Ix appropriately granted. 

We express no opinion, however, as to whether Edenfield's 4 

punishment actually was more severe than his supervisor's or 
whether Edenfield is entitled to any award of damages. These are 
issues for the fact-finder. 



However, the meting of I---_ 1es~;er.- penalties to "silanttf5 co- 

FerpEtrators who are of equal or grea te r  culpability often may be 

sufficient grounds to require that t h e  motion f o r  summary 

judgment be denied unless the employer can conclusively establish 

sOme neutral, nonpretextual reason fo r  the adverse action. 

3 1 1 2 . 3 1 8 7 ( 1 0 ) ,  F l a .  Stat. ( 1 9 8 9 ) .  

6 

We caution, however, that the failure to prevail on the 

mot ion  f o r  summary judgment does not  preclude a defendant from 

presenting evidence to t h e  fact-finder at t r i a l ,  as authorized by 

section 112,3187(10), Flo r ida  Statutes (1989). N o r  does the 

lesser punishment meted to a : .u-perpetsator establish liability 

i.11 every case. In Lhis sense, tlse defense created by sect ion 

1 3 2 . 3 1 8 7 ( 1 0 ) ,  F.lorj.da S t a t u t e s  ( 1 9 8 9 ) ,  has two levels of 

operation - 
First, snmmary judqnierrt ci*n be granted based on t h e  

de€ense on1 y if t h e  d e f e n d a n t s  have conclusively shown that no 

i ssue  of material f a c t  actual. ly axists under the principles 

cutlined above. Othecwise, t.ke case m u s t  be submitted to the 

fact-fi-nder. Second, in presenting the case to the fact-finder, 

the def:eridan.t is entitled to submit a11 avaj-lable admissible 

-- 
5 B y  ":;iJ.ent, of course, we 111ean c u - p e q x t r a t o a s  whg did ncst 
p n r t i c i p a  te i n  tho whis t l e -b lm. - i r ig .  

' A Payoff necessitated by budget cuts, f o r  example, would be a 
neutral reason provided there was RO causal link between the 
whistle-blowing and the decision to l a y  o f f  that particular 
employee * 

- 7-  



* . ,  , 

evidence and t e s t i m o n y  tendi-vq t:.o c s t a h  I i s h  that the adverse 

employment a c t i o n  was based i n  w h o l e  or i n  p a r t  on matters  not 

protected by t h e  Whistle-Blower's A c t ,  including involvement i n  

t h e  corruption o r  i m p r o p r i e t y  in q u e s t i o n .  - Id .  A lesser p e n a l t y  

meted t o  a s i l e n t  co-perpetrator c a n  support a n  i n f e r e n c e  of a n  

un lawfu l  a c t  u n d e r  t h e  s t a t u t e ,  b u t  t h i s  inference c a n  be 

r e b u t t e d  i-f t h e  employer establ.ishes t h a t  the Endverse ernpioyment 

a c t i o n  a c t u a l l y  w a s  n e u t r a l  and nonpre tex tua3  no twi . t h s t and ing  t h e  

f a c t  that: u n e q u a l  pun i shmen t s  w e m  meted t o  c o - p e r p e t r a t o r s  . On 

remand,  Martin County  s h a l l  be allowed t o  present and  argue s u c h  

Far the reasons expressed here, the r e s u l t  r e a c h e d  by' t h e  

t l  tsitrict court i s  approved - We answer t h e  certified q u e s t i o n  i n  

t iip n e g a t i v e  as qualified herein. Tliis cause i s  remanded t+o t . h e  

I I -  i.al court. f o r  f u r t h e r  pr.ucc.-dinqs consistent w i t h  i)ur views 

It i s  so ordered, 

BARKETT, C .  J. I and OVERTDN, McL)dNALD, SKAW, GRIMES and HARDZNG, 
J t ' J f  I c o n c u r .  

NOT F I N A L  UNTIL TIME EXPIRES TI") FITJE REHEARlNG MOTION Al lD ,  I T 7  
I?J.T,ED, DFY'ERMINED. 

__ - 

7 

1 9 9 1 .  C h .  91- 285 ,  Laws of F l a .  Our Dpinrion today o b v i o u s l y  does 
n o t  c o n s t r u e  t h e  1 9 9 1  amendrncnts, a l t h o u g h  we do n o t  v i e w  them as 
inconsistent with our views here- 

W e  r e c o g n i z e  that s e c t i o n  1 1 2 . 3 1 8 7 ( 1 0 )  also w a s  amended i l l  



Application €or Review of t h e  Dr:cir;j.on of the Distr j .c t  C o u r t  o!. 
Pppeal - Certified Great Pnbl.i.c lrnpoct-+rlce 

Fourth D i s t r i c t  - Case No. 90 --0398  

(Martin County) 

J. David Richeson  and Joseph 3. Manci.ni of R icheson  and B r o w n ,  
P . A . ,  F o r t  P i e r c e ,  Florida, 

fqr: P e t i t i o n e r  

gJolin J. Copelan ,  J r . ,  County A t t o r n e y ;  Alexander Cocalis, C h i e f  
Tr ia l  Counsel; and Andrea Knrns Hoffman and Maite Azcoitia, 
Assistant County Attorneys, F o r t  L a u d e r d a l e ,  Florida, 


