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PRELIMINARY STATEMENT 

The Florida School Boards Association, Inc., is a corporate 

body representing the interests of 66 School Boards in the State 

of Florida. The Florida Association of District School 

Superintendents, Inc., is a corporate body representing the 

interests of all district school superintendents in the State of 

Florida. These associations appear as amici curiae in this 

appeal to represent the interests of the county school boards and 

superintendents who are responsible for adopting and implementing 

budgets for each district based in part upon state funding. 

This brief supports the position of Appellee, Children A, B, 

C, D, E, & F, etc. 
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STATEMENT OF CASE AND FACTS 

A m i c i  C u r i a e  a d o p t  t h e  S t a t e m e n t  of t h e  C a s e  a n d  F a c t s  

p r e s e n t e d  i n  t h e  b r i e f  by A p p e l l e e ,  C h i l d r e n  A ,  B ,  C ,  D ,  E ,  & F ,  

e t c .  
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SUMMARY OF ARGUMENT 

The Administration Commission has acted under the apparent 

authority of si216.221, Fla. Stat. to reduce the appropriations to 

state agencies. The action undertaken is unconstitutional. 

The Legislature is elected and charged with the duty and 

responsibility to provide for a balanced budget of appropriations 

and revenues to all three branches of government. The 

Legislature cannot abdicate this responsibility. If the budget 

is not balanced the Legislature has not fulfilled its 

responsibility and must be called into special session to either 

increase revenues or make the critical appropriation reduction 

decisions. 
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POINTS ON APPEAL 

I 

WHETHER S216.221, FLA. STAT. IS AN UNCONSTI- 
TUTIONAL DELEGATION TO THE EXECUTIVE BRANCH 
OF THE EXCLUSIVE POWER OF THE LEGISLATIVE 
BRANCH TO FASHION THE STATE'S BUDGET. 

I1 

WHETHER § 2 1 6 . 0 1 1 ( 1 ) ( 1 1 ) ,  FLA. STAT. IS 
UNCONSTITUTIONAL B Y  VIRTUE OF INCLUDING 
SCHOOL BOARDS AND THE JUDICIARY WITHIN THE 
MEANING OF STATE AGENCY AND EXCLUDING THE 
LEGISLATIVE BRANCH. 
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ARGUMENT 

I 

WHETHER 5 2 1 6 . 2 2 1 ,  F L A .  STAT. I S  AN UNCONSTI- 
TUTIONAL D E L E G A T I O N  TO THE E X E C U T I V E  BRANCH 
O F  T H E  EXCLUSIVE POWER O F  T H E  L E G I S L A T I V E  
BRANCH TO FASHION THE STATE'S BUDGET. 

The G o v e r n o r  of t h e  S t a t e  of F l o r i d a ,  a f t e r  c o n s u l t i n g  w i t h  

t h e  Revenue E s t i m a t i n g  C o n f e r e n c e ,  d e t e r m i n e d  t h a t  a d e f i c i t  w i l l  

l i k e l y  o c c u r  i n  t h e  G e n e r a l  Revenue Fund a s  a r e s u l t  o f  a r e v e n u e  

s h o r t f a l l .  T h i s  o p i n i o n  w a s  c e r t i f i e d  t o  t h e  G o v e r n o r  a n d  

C a b i n e t  s i t t i n g  a s  t h e  A d m i n i s t r a t i o n  Commission. The Commission 

b y  a 5-2 v o t e  r e d u c e d  t h e  b u d g e t s  o f  s t a t e  a g e n c y ' s  b y  

a p p r o x i m a t e l y  5 7 9  m i l l i o n  d o l l a r s .  The s t a t u t o r y  a u t h o r i z a t i o n  

f o r  t h e  Commission t o  ac t  i n  t h i s  manner  is u n c o n s t i t u t i o n a l .  

T h e  p e o p l e  o f  t h e  S t a t e  o f  F l o r i d a  i n  e s t a b l i s h i n g  a 

c o n s t i t u t i o n  p r o v i d e d  a s y s t e m  o f  c h e c k s  a n d  b a l a n c e s .  T h i s  

s y s t e m ,  o f t e n  r e f e r r e d  t o  a s  s e p a r a t i o n  o f  p o w e r s ,  p r o v i d e s  a t  

A r t i c l e  11, 53 ,  C o n s t i t u t i o n  of F l o r i d a ,  t h a t :  

"The powers o f  t h e  s t a t e  g o v e r n m e n t  s h a l l  b e  d i v i d e d  
i n t o  l e g i s l a t i v e ,  e x e c u t i v e  and j u d i c i a l  b r a n c h e s .  N o  
p e r s o n  b e l o n g i n g  t o  o n e  b r a n c h  s h a l l  e x e r c i s e  a n y  
p o w e r s  a p p e r t a i n i n g  t o  e i t h e r  o f  t h e  o t h e r  b r a n c h e s  
u n l e s s  e x p r e s s l y  p r o v i d e d  h e r e i n . "  

The c o n s t i t u t i o n  s e c u r e s  t o  t h e  L e g i s l a t u r e  t h e  e x c l u s i v e  

power of  d e c i d i n g  how, when, a n d  f o r  w h a t  p u r p o s e s  p u b l i c  f u n d s  

s h a l l  b e  a p p l i e d  i n  c a r r y i n g  o n  g o v e r n m e n t ,  e x c e p t  w h e n  

t h e  c o n s t i t u t i o n  e x p r e s s l y  p r o v i d e s  t o  t h e  c o n t r a r y .  A r t i c l e  

V I I ,  5 l ( c ) ,  C o n s t i t u t i o n  o f  F l o r i d a ;  S t a t e  e x  re l .  Kurz v .  L e e ,  

1 6 3  So. 859 ( F l a .  1 9 3 5 ) ;  a n d  S t a t e  e x  r e l .  D a v i s  v .  G r e e n ,  1 1 6  a 
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S o .  66 (Fla. 1928). The Legislature is also required to provide 

for the raising of sufficient funds to pay for lawful expenses of 

the state for each budget period. Article VII, Sl(d), 

Constitution of Florida. Thus, the Legislature is under 

a constitutional mandate to enact a balanced budget for the 

fiscal period. 

The action of the Administration Commission under the 

apparent authority of 5216.221, Fla. Stat. (1989) as amended by 

Chap. 91-109 transgresses the provision for separation of powers. 

The Administration Commission is authorized to reduce all 

approved state agency budgets. 5216.221(2), Fla. Stat. (1989) as 

amended by Ch. 91-109, Laws of Florida. The authorization 

confers unbridled discretion as to what state agencies are to be 

affected and to what extent. The Legislature failed to set out 

adequate standards to guide the Administration Commission in the 

exercise of powers delegated and failed to define the delegated 

powers with sufficient clarity to preclude action through whim, 

favoritism or unbridled discretion. Lewis v. Bank of Pasco 

County, 346 So.2d 53 (Fla. 1977); Flesch v. Metro Dade Co., 240 

So.2d 504 (Fla. 3rd DCA 1970), cert.den. 244 So.2d 432 (Fla. 

1971). The Legislature has been elected to perform the budgetary 

task and cannot abdicate this function or delegate its authority 

without standards and guidelines. Florida State Board of 

Architecture v. Waserman, 344 So.2d 653 (Fla. 1979); Askew v. 

Cross Key Waterways, 372 So.2d 913 (Fla. 1978). 

Section 216.221, Fla. Stat. (1989) as amended by Chap. 

91-109, Laws of Florida, contains no provision for the 
0 
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8 A d m i n i s t r a t i o n  C o m m i s s i o n  t o  i n c r e a s e  r e v e n u e s .  T h i s  i s  a n  

i n t e g r a l  p a r t  o f  t h e  b u d g e t a r y  p r o c e s s .  T h i s  C o u r t  i n  S t a t e  e x  

r e l .  Kurz v .  L e e ,  163  So. 859 ( F l a .  1 9 3 5 )  s t a t e d :  

"P resumab ly ,  t h e  L e g i s l a t u r e  d o e s  n o t  u n d e r t a k e  t o  make 
a n  a p p r o p r i a t i o n  o f  a n y  f u n d s  n o t  a c t u a l l y  o r  
p o t e n t i a l l y  i n  hand .  T h i s  is  so s i n c e  t h e  m a k i n g  o f  a n  
a p p r o p r i a t i o n  w i t h o u t  h a v i n g  p r o v i d e d  r e v e n u e s  f r o m  
some s o u r c e  t o  meet i t ,  o r  w i t h o u t  a n y  r i g h t  t o  
a n t i c i p a t e  t h e  a c c r u a l  o t h e r w i s e  o f  f u n d s  i n  t h e  
t r e a s u r y  t o  e n a b l e  t h e  a p p r o p r i a t i o n  t o  b e  d i s c h a r g e d  
bv  a n  a c t u a l  d i s b u r s e m e n t  o f  f u n d s  when i t  is  due  t o  be a 

p a i d ,  w o u l d  b e  t h e  c r e a t i o n  o f  a n  i l l e g a l  s t a t e  d e b t  
w h i c h  w o u l d  n o t  c o n s t i t u t e  a c u r r e n t  e x p e n s e  of t h e  
s t a t e  inasmuch a s  i t  w o u l d  h a v e  t o  b e  p r o v i d e d  f o r  b y  
s u b s e q u e n t  r e v e n u e  l e q i s l a t i o n . "  a t  pp .  8 6 8 - 8 6 9 ) ( e . s . )  

Where t h e  r e v e n u e s  are  i n s u f f i c i e n t  t o  meet e x p e n d i t u r e s  t h e  

L e g i s l a t u r e  h a s  f a i l e d  i ts  c o n s t i t u t i o n a l  d u t y  t o  e n s u r e  t h a t  t h e  

b u d g e t  i s  b a l a n c e d  f o r  t h e  c u r r e n t  f i s c a l  p e r i o d .  The p r o c e d u r e  

t o  r e c t i f y  t h e  i m b a l a n c e  i s  f o r  t h e  G o v e r n o r  t o  c a l l  t h e  /? 

L e g i s l a t u r e  b a c k  i n t o  s p e c i a l  s e s s i o n .  T h i s  C o u r t  i n  S t a t e  e x  

re l .  Kurz V .  L e e ,  1 6 3  So. 859 ( F l a .  1 9 3 5 )  s t a t e d :  

" t h e  d u t i e s  i m p o s e d  u p o n  t h e  L e g i s l a t u r e  b y  t h o s e  
p r o v i s i o n s  of t h e  C o n s t i t u t i o n  were manda to ry ,  and t h a t  
where s u c h  d u t i e s  had n o t  been  a d e q u a t e l y  d i s c h a r g e d  . . . i t  t h e r e u p o n  became t h e  d u t y  of t h e  C h i e f  E x e c u t i v e  
i n  t a k i n g  ''care t h a t  t h e  laws be  f a i t h f u l l y  e x e c u t e d "  . . . t o  e x e r c i s e  h i s  power u n d e r  . . . t h e  C o n s t i t u t i o n  
t o  c a l l  t h e  L e g i s l a t u r e  i n t o  e x t r a o r d i n a r y  S e s s i o n  f o r  
t h e  p u r p o s e  of p a s s i n g  a n d  e n a c t i n g  i n t o  l a w  m e a s u r e s  
c a l c u l a t e d  t o  e f f e c t u a t e  t h e  r e q u i r e m e n t s  o f  s a i d  
s e c t i o n  2 o f  a r t i c l e  9 . . . t o  make  a d e q u a t e  p r o v i s i o n  
by way o f  a p p r o p r i a t i o n s  t o  . . . t h e  c u r r e n t  e x p e n s e s  
o f  t h e  s t a t e ,  a n d  t o  p r o v i d e  f o r  r a i s i n g  r e v e n u e  
s u f f i c i e n t  t o  pay t h e  same." a t  p.  862. 

The a l t e r n a t i v e s  i n  t h e  e v e n t  of  e s t i m a t e d  r e v e n u e  s h o r t f a l l s  

a r e  s o  b r o a d  i n  s p e c t r u m  t h a t  t h e y  r e q u i r e  t h o s e  i n d i v i d u a l s  

e l e c t e d  a n d  c h a r g e d  w i t h  t h e  d u t y  a n d  r e s p o n s i b i l i t y  t o  b a l a n c e  

a budget t o  act. T h e  G o v e r n o r  a n d  C a b i n e t ,  r e g a r d l e s s  of w h a t  
T 
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h a t  t h e y  may t h e n  b e  w e a r i n g ,  c a n n o t  a c t  i n  t h e  p l a c e  o f  t h e  

L e g i s l a t u r e .  T h e  L e g i s l a t u r e  may d e t e r m i n e  t o  c u t  e x p e n d i t u r e s  

o n  a b l a n k e t  b a s i s  o r  e v e n  a more s e l e c t i v e  b a s i s .  On t h e  o t h e r  

h a n d ,  t h e  L e g i s l a t u r e  may d e t e r m i n e  t o  i n c r e a s e  r e v e n u e s  b y  t h e  

l e v y i n g  of a d d i t i o n a l  t a x e s .  T h e s e  are  d e c i s i o n s  c o n s t i t u t i o n -  

a l l y  r e s e r v e d  t o  t h e  L e g i s l a t u r e .  

The L e g i s l a t u r e  c a n n o t  d e l e g a t e  i t s  a u t h o r i t y  t o  g e n e r a t e  

r e v e n u e s .  Connor  v .  Joe H a t t o n ,  I n c . ,  203  So.2d 154  ( F l a .  1 9 6 7 ) .  

The L e g i s l a t u r e  i n  t h e  e n a c t m e n t  of S 2 1 6 . 2 2 1 ,  F l a .  S t a t .  ( 1 9 8 9 )  

h a s  a b d i c a t e d  i t s  r e s p o n s i b i l i t y  t o  b a l a n c e  t h e  b u d g e t  b y  

p r o v i d i n g  o n l y  f o r  r e d u c t i o n s  i n  a p p r o p r i a t i o n s .  

T h o u s a n d s  o f  s c h o o l  b o a r d  e m p l o y e e s  a n d  s c h o o l  c h i l d r e n  

a r e  b e i n g  d i v e s t e d  of a n  a d e q u a t e  b u d g e t  by v i r t u e  o f  t h e  a c t i o n  

o f  t h e  A d m i n i s t r a t i o n  C o m m i s s i o n .  S 2 1 6 . 2 2 1 ,  F l a .  S t a t .  ( 1 9 8 9 )  

a s  amended  b y  C h a p .  91 -109 ,  L a w s  o f  F l o r i d a ,  s h o u l d  b e  d e c l a r e d  

u n c o n s t i t u t i o n a l .  T h e  C o u r t  s h o u l d  d e t e r m i n e  t h a t  o n l y  t h e  

L e g i s l a t u r e  i n  s p e c i a l  s e s s i o n  c a n  b a l a n c e  t h e  b u d g e t  e i t h e r  

t h r o u g h  r e d u c i n g  a p p r o p r i a t i o n s  o r  i n c r e a s i n g  r e v e n u e s .  

8 



I1 

WHETHER §216.011(1)(11), FLA. STAT. IS 
UNCONSTITUTIONAL BY VIRTUE OF INCLUDING 
SCHOOL BOARDS AND THE JUDICIARY WITHIN THE 
MEANING OF STATE AGENCY AND EXCLUDING THE 
LEGISLATIVE BRANCH. 

The Legislature has created a mechanism for addressing 

revenue shortfalls which is manifestly unconstitutional. Section 

216.221, Fla. Stat. (1989) as amended by Chap. 91-109, does not 

authorize the Administration Commission to cut the Legislative 

budget. The three separate branches of government are thus not 

treated equal. Moreover, due process is denied to separate units 

of government such as school boards. 

Section 216.011(1)(11), Fla. Stat. (1989), as amended by 

Chap. 91-109, defines a "state agency" to include boards and the 

judiciary. However, the legislative branch is not included 

within that definition. It is this definition that is relied 

upon to amend only the budgets of "agencies" and not the 

Legislature. 

The term "appropriations act" is defined in §216.011(l)(c), 

Fla. Stat. (1989) to mean: 

"...the authorization of the Legislature . . . for the 
expenditure of amounts of money by an agency and the 
legislative branch for stated purposes ...I1. 

The term "agency" is defined to include the executive and 

judicial branches. §216.011(1)(11), Fla. Stat. (19891, as amended 

by Chap. 131-109, Laws of Florida. 

The Legislature has provided that in the event a deficit 

9 



0 w i l l  o c c u r  i n  t h e  G e n e r a l  R e v e n u e  F u n d  t h e  A d m i n i s t r a t i o n  

Commission may r e d u c e  "agency"  b u d g e t s .  5 2 1 6 . 2 1 1 ( 2 ) ,  F l a .  S t a t .  

( 1 9 8 9 )  a s  a m e n d e d  b y  C h a p .  9 1 - 1 0 9 ,  L a w s  o f  F l o r i d a .  T h e  

L e g i s l a t u r e  d i d  n o t  m a k e  a n y  p r o v i s i o n  f o r  t h e  r e d u c t i o n  of 

a p p r o p r i a t i o n s  t o  t h e  l e g i s l a t i v e  b r a n c h .  The L e g i s l a t u r e  h a s  a t  

t h e  e x p e n s e  o f  t h e  e x e c u t i v e  and j u d i c i a l  b r a n c h e s  of g o v e r n m e n t  

i n s u l a t e d  i t s e l f  f r o m  r e d u c t i o n  o f  a p p r o p r i a t i o n s .  T h e  

l e g i s l a t i v e  s c h e m e  h a s  n o t  t r e a t e d  t h e  t h r e e  b r a n c h e s  o f  

g o v e r n m e n t  e q u a l l y  b u t  h a s  s h i f t e d  t h e  s h o r t f a l l  bu rden  t o  f a l l  

s o l e l y  on t h e  e x e c u t i v e  and  j u d i c i a l  b r a n c h e s .  

T h e  t h r e e  e q u a l  b r a n c h e s  o f  g o v e r n m e n t  a r e  t r e a t e d  

s e p a r a t e l y  a n d  d i s t i n c t l y  i n  t h e  e v e n t  of a G e n e r a l  Revenue Fund 

s h o r t f a l l .  W h e r e a s ,  t h e  A p p r o p r i a t i o n s  A c t  i n c l u d e s  a l l  t h r e e  

b r a n c h e s ,  o n l y  t h e  L e g i s l a t u r e  a v o i d s  t h e  a x e  o f  t h e  e 
A d m i n i s t r a t i o n  Commission. Thus ,  t h e  L e g i s l a t u r e  h a s  l i m i t e d  t h e  

t a k i n g  o f  a p p r o v e d  b u d g e t a r y  f u n d s  t o  o n l y  t h e  j u d i c i a l  a n d  

e x e c u t i v e  b r a n c h e s .  T h i s  c o n s t i t u t e s  a v i o l a t i o n  of d u e  p rocess  

i n  t h a t  a l l  t h r e e  b r a n c h e s  a r e  i n v o l v e d  i n  t h e  a p p r o p r i a t i o n s  

p r o c e s s  b u t  t h e  l e g i s l a t u r e  i s  e x c l u d e d  f r o m  t h e  t a k i n g  of  

a p p r o v e d  b u d g e t  i t ems  i n  t h e  e v e n t  o f  a s h o r t f a l l  i n  r e v e n u e .  

T o  a l low t h e  A d m i n i s t r a t i o n  Commission t o  o n l y  r e d u c e  a g e n c y  

b u d g e t s  i n  t h e  e v e n t  o f  a r e v e n u e  s h o r t f a l l  i s  a n  u n c o n s t i -  

t u t i o n a l  t a k i n g  w i t h o u t  r e p r e s e n t a t i o n .  I n  S t a t e  e x  re l .  Kurz v .  

- L e e ,  163  So.2d 859 ( F l a .  1935) '  t h i s  C o u r t  s t a t e d :  

" . . . a n y  s t a t u t o r y  s c h e m e  f o r  t h e  d i m i n u t i o n  of t h e  
a p p r o p r i a t i o n  ... a m o u n t s  t o  n o t h i n g  more t h a n  a n  
i n d i r e c t  t a k i n g  and  a p p r o p r i a t i o n  w i t h o u t  d u e  p r o c e s s  
of l a w .  . . I t  a t  p .  873.  
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@ School Boards are involved in the budgetary process through the 

Legislature by virtue of p u b l i c  h e a r i n g s  and b u d g e t  

recommendations. S S 2 1 6 . 0 2 3 ,  2 1 6 . 1 3 1  and 2 1 6 . 1 6 2 ,  Fla. Stat. 

(1989) as amended by Chap. 91-109, Laws of Florida. They should 

be similarly involved with the Legislature in all efforts to 

balance a budget. S 2 1 6 . 2 2 1 ,  Fla. Stat. (1989) as amended by 

Chap. 91-109, Laws of Florida, infringes upon the separation of 

powers doctrine by denial of due process to affected agencies. 

A school board is not a "state" agency. A school board is 

a constitutional body. Article IX, 5 4 ,  Constitution of Florida. 

To the extent it is included within the definition of a state 

. agency in § 2 1 6 . 0 1 1 ( 1 ) ~ 1 1 ) ,  Fla. Stat. (1989) the statute is 

invalid. 

A school board has the power to tax. Article VII, $9, 

Constitution of Florida; Chap. 2 3 6  and 2 3 7 ,  Fla. Stat. The 

Legislature has imposed upon school boards the requirement to 

' I . . .  take steps to assure children adequate educational 

facilities... §230.23(10), Fla. Stat. (1989). In order to 

receive state appropriations there are minimum requirements 

which are imposed by the Legislature that a school board must 

meet. S 2 3 6 . 0 2 ,  Fla. Stat. (1989). In order to meet those 

requirements school boards have now determined the tax to be 

levied and certified same to the property appraiser. S 2 3 6 . 2 5  and 

2 3 7 . 0 9 1  Fla. Stat. (1989). The budget must balance. ,5237.061, 

Fla. Stat. (1989). The reduction in state appropriations at this 

time wreaks havoc upon school districts because their taxing 

power has been fixed. 
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T h e  L e g i s l a t u r e  h a s  a p p r o p r i a t e d  f u n d s  t o  t h e  s c h o o l  

d i s t r i c t s .  T h e  s c h o o l  d i s t r i c t s  h a v e  d e t e r m i n e d  t h e i r  m i l l a g e  

r a t e s  a n d  c e r t i f i e d  same t o  t h e  p r o p e r t y  a p p r a i s e r s .  F o r  t h e  

A d m i n i s t r a t i o n  C o m m i s s i o n  t o  now e f f e c t  a " t a k i n g "  d e n i e s  t h e  

v a r i o u s  school b o a r d s  due  p r o c e s s  of l a w .  

A spec ia l  s e s s i o n  of t h e  L e g i s l a t u r e  may a v o i d  t h e  m a s s i v e  

e f f e c t  of  a r e d u c t i o n  i n  s t a t e  a p p r o p r i a t i o n s  t o  t h e  s c h o o l  

d i s t r i c t s .  T h e  c u r r e n t  t i m i n g  a n d  s t a t u t o r y  f r a m e w o r k  a l l o w s  

o n l y  r e d u c t i o n  i n  s p e n d i n g ,  n o t  i n c r e a s e  i n  r e v e n u e .  O n l y  a 

s p e c i a l  s e s s i o n  of t h e  l e g i s l a t u r e  c a n  e f f e c t  r e v e n u e  a n d  b r i n g  a 

b a l a n c e d  b u d g e t .  
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CONCLUSION 

The decision of the Administration Commission to reduce the 

state appropriations by approximately 579 million dollars should 

be declared unconstitutional by this Court. This decision to 

balance the state budget by reducing appropriations or generating 

additional revenues is exclusively within the province of the 

Legislature. The Legislature sitting in special session must 

make the decision they are elected to make and required by the 

Constitution of Florida to make. 

I HEREBY CERTIFY that a copy of the foregoing was furnished 

byU.S Mail to Attorney for Appellee, Karen A. Gievers, 750 

Courthouse Tower, 44 W. Flagler Street, Suite 750, Miami, FL 

33130, and to Attorneys for Appellants, Robert A. Butterworth, 

Attorney General, and Michael J. Nicemand, Robert E. Doran and 

Charles A. Finkle, Assistant Attorney General, Department of 

Legal Affairs, Suite 1501, The Capitol, Tallahassee, FL 32399 

this a day of October, 1991. 
GATLIN, WOODS, CARLSON & COWDERY 
1709-D Mahan Drive 
Tallahassee, FL 32308 
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