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IN THE SUPREME COURT OF FLORIDA

STATE OF FLORIDA,

Petitioner,
vSs. Case No. 78,899
BILLY KEY,

Respondent.

PETITIONER'S BRIEF ON THE MERITS

PRELIMINARY STATEMENT

Petitioner, the State of Florida, will be referred herein
as either "Petitioner" or "the State." Respondent, Billy Key,
defendant below, will be referred to herein as "Respondent."
References to the record on appeal in the DCA case no. 90-03689

will be referred to herein by the symbol "R" followed by the

appropriate page number(s).




STATEMENT OF THE CASE AND FACTS

Respondent was sentenced as a habitual felony offender on
November 9, 1990, based on prior felony convictions which were
not entered sequentially. (R 113-114). Respondent's circuit
court cases were consolidated for appeal. On appeal, the First
District Court of Appeal affirmed Respondent's conviction but

reversed his sentence. Key v. State, 589 So.2d 348 (Fla. 1lst DCA

1991).

Petitioner filed a notice to invoke this Court's
discretionary jurisdiction on November 6, 1991, and Respondent
filed a "notice to invoke discretionary review on separate issue"
on November 14, 1991. Both parties filed jurisdictional briefs.
On March 16, 1992, +this Court issued an order accepting
jurisdiction but expressly denying Respondent's notice to invoke
discretionary review on separate issue, treated by this Court as

a cross notice to invoke discretionary jurisdiction.

The instant brief on the merits follows.




. SUMMARY OF THE ARGUMENT

Due to the brevity of the argument herein, a formal

summary of argument will be omitted.




ARGUMENT
ISSUE

WHETHER SECTION 775.084(1)(a)l, FLORIDA
STATUTES (SUPP. 1988), WHICH DEFINES
HABITUAL FELONY OFFENDERS AS THOSE WHO
HAVE "PREVIOUSLY BEEN CONVICTED OF TWO
OR MORE FELONIES," REQUIRES THAT EACH OF
THE FELONIES BE  COMMITTED  AFTER
CONVICTION FOR THE IMMEDIATELY PREVIOUS
OFFENSE

The issue in the instant case was recently answered by

this Court in the negative in State v. Barnes, 17 F.L.W. S119

(Fla. Feb. 20, 1992), reh. denied, 17 F.L.W. S (Fla. March 25,
1992), attached hereto. It is settled, therefore, that

Respondent's habitual felony offender sentence based on prior

felony convictions entered nonsenquentially is a legal sentence.




CONCLUSION

Petitioner respectfully urges this Honorable Court to
reverse the decision of the First District Court of Appeal below

and reinstate Respondent's habitual felony offender sentence.

Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General

Loty K ﬁﬁf///r

BRADLEY K. BISCHOFF Z
A351stant Attorney Gen
Florida Bar Number 0714224

DEPARTMENT OF LEGAL AFFAIRS

The Capitol

Tallahassee, Florida 32399-1050
(904) 488-0600




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing Petitioner's Brief on the Merits has been furnished by
U.S. Mail to MR. GLEN P. GIFFORD, Assistant Public Defender,
Office of the Public Defender, Second Judicial Circuit of
Florida, Leon County Courthouse, Fourth Floor North, 301 South
Monroe Street, Tallahassee, Florida 32301, this iAg day of

April, 1992.
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BRADLEY R./BISCHOFF //é
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775.0841, Florida Statutes (Supp. 1988), the legisiature intended
to provide for the incarceration of repeat felony offenders for
longer periods of time. However, this is accomplished by en-
largement of the maximum sentences that can be imposed when a

dant is found to be an habitual felon or an habitual violent

. Further, when section 775.084 was amended by the pas-
sage of chapter 88-131, Laws of Florida, it authorized for the
first time a minimum mandatory sentence for a repeat violent
felony offender. However, as in the case of the three-year mini-
mum mandatory sentence required for commuitting a felony while
in possession of a gun, section 775.084 constitutes an enhance-
meat of the felony prescribed by statute for the underlying of-
fense.

We cannot accept the State’s contention that consecutive mini-
mum mandatories are required because of the provisions of
section 775.021, Florida Statutes (Supp. 1988). In the first place,
our opinion in Palmer rejected the contention that section
775.021(4), Florida Statutes (1981), which was worded substan-
tially the same as section 775.021(4)(a), Florida Statutes (Supp.
1988), permitted the stacking of consecutive minimum mandato-
ry sentences. The subsequent addition of subsection (b) to section
775.021(4)? was designed to overrule this Court’s decision in
Carawan v. State, 515 So. 2d 161 (Fla. 1987), pertaining to
consecutive sentences for separate offenses committed at the
same time, and had nothing to do with minimum mandatory
sentences.

We answer the certified question as reworded in the negative.
We do not address the other issues raised by Daniels in his brief.
We quash that portion of the decision below which authorized
three consecutive fifteen-year minimum mandatory sentences for
offenses which arose from the same incident and remand with
directions that two of the minimum mandatory sentences be made

_ torun concurrently with the third.
t is so ordered. (SHAW, C.J. and OVERTON, McDON-
, BARKETT, KOGAN and HARDING, JJ.,concur.)

“While Danicls was also convicted of a fourth crime, this is not rclevant to
our decision becausc he was not given a minimum mandalory sentence.

*As an alternative, the Statc also contends that Daniels’ crimes arose from
scparate incidents occurring at scparate times and places. See Mumay v. State,
491 So. 2d 1120 (Fla. 1986). We conclude that the court below correcdy deter-
mincd that thesc crimes arose out of a single criminal episode.

’Ch. 88-131, § 7, Laws of Fla.
* * *

Criminal law—Sentencing—Habitual offender—Section
775.084(1)(a)1, Florida Statutes (Supp. 1988) does not require
that prior felony convictions upon which habitual offender clas-
sification is predicated be sequential

STATE OF FLORIDA, Petitioner, v. ANTHONY T. BARNES, Respondent.
Supreme Court of Florida. Case No. 77,751. February 20, 1992. Applicsiion
for Review of the Decision of the District Court of Appeal - Centified Great
Public Importance. First District - Case No. 89-3287 (Gadsden County). Robert
A. Buttcrworth, Attorney General and Bradley R. Bischolf, Assistant Attormney
General, Tallahassce, Florida, for Petitioner. Nancy A. Danicls, Public De-
fender; and Michael J. Mincrva and Kathlcen Staver, Assistant Public Defend-
ers, Second Judicial Circuit, Tallahassce, Florida, for Respondent.

(OVERTON, J.) The State of Florida petitions this Court to re-
view Barnes v. State, 576 So. 2d 758 (Fla. 1st DCA 1991), in
which the First District Court of Appeal vacated Barpes’ sen-
tence as a habitual felony offender. The district court certified the
following question as being of great public importance:
WHETHER SECTION 775.084(1)(a)1, FLORIDA STATUTES
(SUPP. 1988), WHICH DEFINES HABITUAL FELONY OF-
ENDERS AS THOSE WHO HAVE “PREVIOUSLY BEEN
CONVICTED OF TWO OR MORE FELONIES,”’ REQUIRES
THAT EACH OF THE FELONIES BE COMMITTED AFTER

;::SISIVICTION FOR THE IMMEDIATELY PREVIOUS OF-
A SE.

'd. at 762.' We answer the question in the negative and quash the

The relevant facts reflect that Bames committed two felonies
in two separate incidents in September of 1987. Although they
were charged separately, Barmes pleaded to both offenses on the
same day and was subsequently sentenced for both offenses at
one sentencing hearing.

Barmmes was then found guilty of battery and grand auto theft
for offenses which he committed on May 28, 1989. The State
filed notice of its intent to have Barnes sentenced as a habitual
felony offender based on the two previous felonies for which he
was sentenced in 1987. The prosecutor sought to sentence Barnes
as a habitual offender under section 775.084(1)(a)-(b), Florida
Statutes (Supp. 1988), which provides:

(1) As used in this act:

(2) ‘“‘Habitual felony offender’® means a defendant for whom
the court may impose an extended term of imprisonment, as
provided in this section, if it finds that:

L. The defendant has previously been convicted of two or
more felonies in this staze;

2. The felony for which the defendant is to be sentenced was
committed within 5 years of the date of the conviction of the last
prior felony or other qualified offense of which he was convict-
ed, or within 5 years of the defendant’s release, on parole or
otherwise, from a prison sentence or other commitment imposed
as a result of a prior conviction for a felony or other qualified
offense, whicheveris later;

3. The defendant has not received a pardon for any felony or
other qualified offense that is necessary for the operation of this
section; and

4. A conviction of a felony or other qualified offense neces-
sary to the operation of this section has not been set aside in any
post-convictionproceeding.

(b) ‘‘Habitual violent felony offender’’ means a defendant for
whom the court may impose an extendad term of imprisonment,
as provided in this section, if it finds that:

1. The defendant has previously been convicted of a felony or
an attempt or conspiracy to cornmit a felony and one or more of
such convictions was for:

a. Arsoan,

b. Sexual battery,

c. Robbery,

d. Kidnapping,

e. Aggravated child abuse,

f. Aggravated assault,

g. Murder,

h. Manslaughter,

i. Unlawful throwing, placing, or discharging of a destructive
device or bomb, or

j. Armed burglary.

(Emphasis added.)

The district court reversed Barnmes’ sentence as a habitual
felony offender, concluding that sequential convictions were still
necessary for a defendant to meet the definition of a habitual
felony offender under section 775.084(1)(a)l, as adopted in
1988. The sequential conviction requirement was first adopted
by this Court as a necessary prerequisite for the imposition of a
habitual offender sentence under our decision inJoyner v. State,
158 Fla. 806, 30 So. 2d 304 (1947). As explained in that deci-
sion, sequential conviction meaas that the second conviction of a
defendant had to be for an offense committed after the first con-
viction. The pertinent portion of the statutes in effect at the time
of the Joyner decision read as follows:

775.09 Punishment for second coaviction of felony.—A
person who, after having been comvicted within this state of a
felony or an attempt to commit a felony, or under the laws of any
other state, government or country, of a crime which, if com-
mitted within this state would be a felony, commits any felony
within this state is punishable upon conviction of such second
offense as foilows: If the subsequent felony is such that upoa a
first conviction the offender would be punishable by imprison-
ment for any term less than his natural Jife then such person must

%

' e2isi Tt . . 3
& 1on of the district court. be seatenced to imprisonment for a term no less than the longest
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term nor more than twice the longest term prescribed upon a first
conviction.

775.10 Punishment fer fourth conviction of felony.—A per-
son who, after having been three times convicted within this state

felonies or attempts to commit felonies, or under the law of

y other state, government or country of crimes which, if com-
mitted within this state, would be felonious, commits a felony
within this state shall be sentenced upon conviction of such
fourth or subsequent offense to imprisonment in the state prison
for the term of his natural life. A person to be punishable under
this and the preceding section need not have been indicted and
convicted as a previous offender in order to receive the increased
punishment therein provided, but may be proceeded against as
provided in the following section.

§§ 775.09 & 10, Fla. Stat. (1947) (emphasis added). As stated in

Joyner:
To constitute a second or a fourth conviction within the purview
of Sec. 775.09 or Sec. 775.10, supra, the information or indict-
ment must allege and the evidence must show that the offense
charged in each information subsequent to the first was commit-
ted and the conviction therefor was had after the date of the then
last preceding conviction. In other words, the second conviction
must be alleged and proved to have been for the crime committed
after the first conviction. The third conviction must be alleged
and proved to have been for a crime committed after both the
first and second convictions, and the fourth conviction must be
alleged and proved to have been for a crime committed after each
of the preceding three convictions.

158 Fla. at 809, 30 So. 2d at 306. This holding was in accordance
with then-existing legal theory that explained the justification for
a habitual sentence. See R.P. Davis, Annotation, Chronological
or Procedural Sequence of Former Convictions as Affecting
Enhancement of Penalty for Subsequent Offense under Habitual
Qimizml Starutes, 24 A.L.R 2d 1247 (1952). This reasoning, in

kifying the imposition of the habitual offender statute, is based

n the philosophy that an individual who has been convicted of
one offense and who, with knowledge of that conviction, subse-
quently commits another offense, has rejected his or her opportu-
nity to reform and should be sentenced as a habitual offender.

* The district court, in quashing the habitual sentence in this
instance, stated that *‘the purpose behind Florida's habitual of-
fender provision had been to protect society from those criminals
who persisted in crime after having been given opportunities to
reform. . . . [Tthe sequential conviction requirement is a means
of insuring that defendants have the chance to reform ...."”
Barnes, 576 So. 2d at 761.

The district court noted that ‘‘sequential convictions are not
required by the plain meaning of section 775.084(1)(a)1, Flonida
Statutes (Supp. 1988).”" Jd. at 762. Irrespective of that finding,
the district court determined that ‘‘because the sequential con-
viction requirement is necessary to carry out the purpose and

intent of the habitual offender statute, we hold that habitualiza-
tion must be supported by sequential convictions in the 1988
version of the statute.”” Id.

While we agree that the underlying phtlosophy of a habitual
offender statute may be better served by a sequential conviction
requirement, we agree with the district court that the current
statute is clear and unambiguous and contains no sequential con-
viction requirement. Under these circumstances, this Court has
no authority to change the plain meaning of a statute where the
legisiature has unambiguously expressed its intent. Graham ».
Stare, 472 So. 2d 464 (Fla. 1985); Jenny v. State, 447 So. 2d
1351 (Fla. 1984); Carson v. Miller, 370 So. 2d 10 (Fla. 1979);
State v. Egan, 287 So. 2d 1 (Fla. 1973).

We note that this construction of the statute, in accordance
with its plain meaning, may cause many more defendants to be
sentenced as habitual offenders, resulting in longer prison terms,
and thus may have a substantial effect on the prison population.
The sequential conviction requirement provides a basic, underly-
ing reasonable justification for the imposition of the habitual
sentence, and we suggest that the legislature reexamine this area
of the law to assure that the present statute carries out its intent
and purpose.”

For the reasons expressed, we answer the question in the
negative, quash the decision of the district court, and remand this
cause with directions that the trial court’s order sentencing
Barnes as 2 habitual offender be affirmed.

1t is so ordered. (SHAW, C.J. and McDONALD, GRIMES
and HARDING, JJ., concur. KOGAN, J., concurs specially
with an opinion, in which BARKETT, 1., concurs.)

'We have jurisdiction. Ant. V, § 3(b)(4), Fla. Const.

*We note that the Florida Sentencing Guidelines Commission has recom-
mended that section 775.084, Florida Statutes, be repealed. Fla. Semtencing
Guidelines Comm'n, A Proposal to Revise the Statewide Sentencing Guidelines
(an. 1, 1992) (on file with Clerk, Fla. Sup. Ct.}.

(KOGAN, J., specially concurring.) I concur with the rationale
and result reached by the majority, but only because this particu-
lar defendant’s felonies arose from two separate incidents. Were
this not the case, I would not concur. I do not believe the Jegisla-
ture intended that a defendant be habitualized for separate crimes
arising from a single incident, and I do not read the majonty as so
holding today. Under Florida’s complex and overlapping crimi-
nal statutes, virtually any felony offense can give rise to multiple
charges, depending only on the prosecutor’s creativity. Thus,
virtually every offense could be habitualized and enhanced ac-
cordingly. If this is what the legislature intended, it simply would
have enhanced the penalties for all crimes rather than resorting to
a “*back-door’” method of increasing prison sentences. (BAR-
KETT, J., concurs.)

* ®» *




