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PRELIMINARY STATEMENT

Petitioner, the State of Florida, will be referred to

herein as either the "Petitioner." Respondent, Arthur Forbes,

will be referred to as either "Respondent.”




STATEMENT OF THE CASE AND FACTS

In a written opinion, the First District Court of Appeal
reversed Respondent's habitual felony offender sentence based on

Barnes v. State, infra. The opinion below is reported at 16

F.L.W. D2778 (Fla. 1st DCA Oct. 25, 1991)(App. A). The
Petitioner's motion to certify the question was denied on

November 4, 1991. (App. B).




SUMMARY OF THE ARGUMENT

Due to the brevity of the argument, a formal summary of

the argument will be omitted.




ARGUMENT

Petitioner, the State of Florida, urges this Honorable Court
to accept jurisdiction in this case based on the fact that the
habitual offender issue which was the basis of the reversal of
Respondent's sentence 1is the same issue upon which the First
District Court of Appeal has certified the question as one of
great public importance in at least fourteen cases presently
before this Court. That question is:

Whether 8775.084(1)(a)l, Florida Statutes
(1988 Supp.), which defines habitual felony
offenders as those who have "previously been
convicted of two or more felonies in this
state or other qualified offenses," requires
that each of the felonies be committed after

conviction for the immediately previous
offense?

See, e.g., Barnes v. State, 576 So0.2d 758 (Fla. 1lst DCA 1991),

review pending, case no. 77,751.




CONCLUSION

Petitioner respectfully urges this Honorable Court to

accept jurisdiction in the instant case.

Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General

Bodli, ¥ Lrr /B

BRADLEY R/ BISCHOFF /Z°( ~
Assistant Attorney General
Florida Bar Number 0714224

DEPARTMENT OF LEGAL AFFAIRS

The Capitol

Tallahassee, Florida 32399-1050
(904) 488-0600
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16 FLW D2778

DISTRICT COURTS OF APPEAL

Secyrities—Attorney’s fees—When arbitrators are presented
with several theories, one or more of which permit an award of
attorney’s fees, arbitrators are authorized to inform parties
whether award is based on theory that will entitle claimant to
award of attorney’s fees in subsequent court proceeding—Error
to award fee that exceeds maximum amount awardable under fee
agreement with attorney—Litigation concerning securities trans-
actions is not a public policy enforcement case

RAYMOND, JAMES & ASSOCIATES, INC., Appellant, v. JACK D.
WIENEKE and PAUL M. WIENEKE, Appeliees. 2nd District. Case No. 90-
03227. Opinion filed November 1, 1991. Appeal from the Circuit Court for
Pinellas County; Frank H. White, Judge. Guy M. Burns and Rebecca Henson
Huboda of Johnson, Blakely, Pope, Bokor, Ruppel & Burns, P.A., Tampa, for
Appellant. Alice Elizabeth Warwick and Pamela Reynolds of Warwick, Rey-
nolds & Cope, P.A., Coral Gables, and Carolyn A. Pickard of The Law Offices
of Carolyn Anne Pickard, Miami, for Appelices.

(ALTENBERND, Judge.) Raymond, James & Associates, Inc.,
appeals an award of attorneys’ fees by the trial court after remand
from this court in Raymond, James & Associates, Inc. v.
Wieneke, 556 So. 2d 800 (Fla. 2d DCA 1990). We affirm the
trial court’s decision to grant attorneys’ fees, but reverse the
award because it exceeds the maximum amount awardable under
the fee agreement between the Wienekes and their attorneys. See
Lane v. Head, 566 So. 2d 508 (Fla. 1990); Orlando Regional
Medical Center, Inc. v. Chmielewski, 573 So. 2d 876 (Fla. S5th
DCA 1990), review denied, 583 So. 2d 1034, 1036 (Fla. 1991).

The Wienekes filed a complaint against Raymond James and
others, alleging a claim under section 517.301, Florida Statutes
(1987), as well as other statutory and common law theories. As
described in earlier appeals, that complaint was referred to bind-
ing arbitration.! The arbitrators returned several monetary
awards in favor of the Wienekes, including an award of $22,421
against Raymond James. The written award of the arbitrators
states that they ‘‘determined to make an award in favor of the
Claimants and against [Raymond James] for attorneys’ fees.”’

On remand from the last appeal, the trial court determined that
the language of the award was sufficient to authorize an award of
fees pursuant to chapter 517. We agree. When arbitrators are
presented with several theories, one or more of which permit an
award of attorneys’ fees, the arbitrators are certainly authorized
to inform the parties whether the award is based upon a theory
that will entitle the claimant to an award of attorneys’ fees in a
subsequent court proceeding. Although the monetary award in
this proceeding is less than what a judge would probably award
under section 517.301, Raymond James did not establish that the
entitlement to attorneys’ fees or the monetary award must be
vacated or modified under the limited authority granted to trial
courts for that purpose. § 682.13-.14, Fla. Stat. (1989). Accord-
ingly, the trial court correctly decided that the arbitrators had
valigily determined an entitlement to attorneys’ fees under chap-
ter 517.

At an initial hearing on attorneys’ fees, the trial court decided
to award fees of $10,436, based upon the amount of the award
against Raymond James and the contingency fee contract which
entitled the Wienekes’ attorneys to 40% of the recovery. On re-
hearing, the trial court awarded a larger fee because it concluded
this case was a ‘‘public policy enforcement case’” under the au-
thority of Standard Guaranty Insurance Co. v. Quanstrom, 555
So. 2d 828 (Fla. 1990).% Although we perceive some ambiguity
in the definition of a ‘‘public policy enforcement case,”’ we do
not agree that litigation concerning securities transactions under
chapter 517 falls within that definition.

In Quanstrom, the supreme court divided attorneys’ fee cases
into three categories: 1) public policy enforcement cases; 2) tort
and.contract claims; and 3) family law, eminent domain, and
estate and trust matters. Quanstrom, 555 So. 2d. at 833. The
attorneys’ fees available under section 517.211(6), Florida Stat-
utes (1987), clearly fall within either the first or second category.
*‘Public policy enforcement cases’’ typically involve discrimina-
tion, environmental, or consumer protection issues. As we un-

derstand Quanstrom, the attorneys” fees in such cases are permit-
ted to exceed a contingency contract because: 1) the damages
suffered by one client may frequently be modest; 2) the time and
effort to pursue the claim may often be substantial; and 3) the
public policy at issue is sufficiently vital that the state would need
to create a bureaucratic structure to remedy such small claims
unless private attorneys are encouraged to enforce these laws for
the benefit of all citizens.

Although it is arguable that securities transactions involve
consumer protection issues in the broadest sense, we do not
believe they typically involve the factors that authorize fees
under the first Quanstrom category. They are more akin to the
stockholder’s derivative suits that the supreme court has placed
into the second category. Lane, 566 So. 2d at 510 n.4. We do not
believe that the state has any compelling reason to promote secu-
rities litigation involving small amounts in controversy. We note
that the statutory authorization for fees in section 517.211(6)
allows a trial court to deny fees if an award would be unjust. Asa
result of this holding, we conclude that the Wienekes’ successful
claim under section 517.211(6) entities them to recover attor-
neys’ fees under category two.

In this case, the Wienekes were obligated to pay a contingency
fee of 40% of their recovery to their attorneys. Under existing
market conditions, the attorneys were willing to provide their
services for this amount. If a larger amount were awarded, either
the Wienekes would receive a windfall or their attorneys would
receive a fee in excess of their contractual agreement. The con-
tract does not contain any clause permitting a greater fee if set by
court. See Chmielewski. Since the parties agreed at oral argument
before this court that the maximum fee under the contractual
limitation is the amount initially established by the trial court
prior to the rehearing, we reverse for entry of a final judgment
based on that amount.

Affirmed in part, reversed in part and remanded. (SCHEB,
A.C.J., and FRANK, J., Concur.)

'Raymond, James & Assocs., Inc. v. Wieneke, 556 So. 2d 800 (Fla. 2d
DCA 1990); Wieneke v. Raymond, James & Assocs., Inc., 495 So. 2d 869
(Fla. 2d DCA 1986); Raymond, James & Assocs., Inc. v. Wieneke, 479 So, 2d
754 (Fla. 3d DCA. 1985); Raymond, James & Assocs., Inc. v. Wieneke, 479
So.2d 752 (Fla. 3d DCA 1985).

?Although our opinion renders moot the other problems with the attorneys’
fee judgment, we note that the trial court used a “‘multiplier’” in awarding fees
and did not expressly base the award on the \welve Johnson factors which the
supreme court has designated for use in a public policy enforcement case. Stan-
dard Guar. Ins. Co. v. Quanstrom, 555 So. 2d 828, 833-34 (Fla. 1990); see
Lane v. Head, 566 So. 2d 508, 512 (Fla. 1990) (Overton, J., specially concur-
ring). .

* % %

Criminal law—Sentencing—Habitual offender—Error to sen-
tence defendant as habitual offender where prior convictions
were entered on same date

ARTHUR FORBES, Appellant, v. STATE OF FLORIDA, Appellee. Ist Dis-
trict, Case No. 90-1499. Opinion filed October 25, 1991. An Appeal from the
Circuit Court for Leon County. F.E. Steinmeyer, Judge. Kathryn L. Sands of
Kathryn L. Sands, P.A., Jacksonville, for Appellant. Robert A. Butterworth,
Attorney General; Bradley Bischoff, Assistant Attorney General, Tallahassee,
for Appellee. .

(PER CURIAM.) Arthur Forbes was adjudicated guilty of one
count of armed burglary, five counts of burglary of a dwelling
and six counts of grand theft. He was sentenced as a habitual of-
fender based upon two prior felony convictions both imposed
September 23, 1985. He argues on appeal that reversal for re-
sentencing is required by Barnes v. State, 576 S0.2d 758 (Fla. 1st
DCA 1991). We agree. Therefore, Forbes’s sentence as a habitu-
al offender is reversed and the case is remanded for resentencing.

(SMITH, MINER, JJ.; WENTWORTH, S.J., CONCUR.)
* ok %

Administrative law—Licensing—Notice of errors and omissions
in application
DONNA ANN JENNINGS, Appellant, vs. BOARD OF CLINICAL SOCIAL
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