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I, 

P m c E  

The Hespondent/Cross-Peti~~~~e~ ~ FEIJCE LIPPERT was the 

Plaintiff i n  t h e  C i r c u i t  Court of t h e  Fifteenth Judicial. C i r c u i t  

i n  and f o r  Pa11n Beach County,  E'l.c)rida, and t h e  AppeIJ.ee in the 

Fourth  District Court of Appeal. The F e t i t i u n e r s  THE WACKENHUT 

CCJHF'ORA'TION and DELTA AIRLINES ~ INC ~ w e r e  the  defendant^ i.n t h e  

t r i a l  court, below, and the Appellants a t  t h e  Four th  r/listr.ict Court  

of Appeal- T h e  Respondent, FELICE LIPF'ERT. is herein filing a 

combined Brief, which w i l l .  seme  as her a n s w e r  to the Pet, i t i .oners '  

Xnitial Brief  on t,he Merits, as well. as h e r  I n i t i a l  B r i e f  an the 

issue she has raised in hex: Cross-Notice to I n v d c ~  the 

D i s c r e t i o n a r y  Jurisdiction of t < h i s  Court  - Far the purposes of this 

Brief, FELICE LIPPERT will. be referred to as the Respondent, and 

DELTA and WACKENHLJT will be referred to as Pet , i" t ioner  Delta, 

Petitioner Wackenhut, or collectively as the Petitioners. The 

following syrnlsol.~ will be used:  "R"  - will i n d i c a t e  a reference 

to t h e  record un  appeal and will be followad by the page i n  r,he 

record - 
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XI. - 
S . T U m  OF Tm- 

On April. 1 _I ,1986, Respondent FELICE LIPPERT f i l e d  a Curnp1,aint 

against .  the Petitioners, DELTA AIRLINES, INC!. and WACKENHTJT 

CORPOMTION i.n the Fif teenth  J u d i c i a l  Circuit. in and far Palm Beach 

County " ( R .  1.562--.1564) The Conip1,aint alleged t h a t  as t h e  

Ftesynndent was  about  to go through t h e  s c r e e n i n g  process at Ph1.m 

Beach I n t e r n a t i o n a l  A i r p o r t  s h e  handed a carry-on and,l'or handbag 

to a Petitioner Wack-enhut g1nar.d t o  be placed on t h e  ccjnveyclr b e l t .  

that passed t,hrough. an  X- H a y  scanner ,  as was required before 

b r ing ing  any a r t , i c les  i n t o  t h e  steriLe area. ( a .  1562-1563). The 

Complaint; f u r t , he r  alleged that t.he X-Ray  canner w a s  b e i n g  manned 

and operated by Petit, i one r  Wackenhut as agent for Pet it ioner De 3.ta. 

A f t e r  the Respondent r e l i n q u i s h e d  possession o f  t h e  handbag by 

handing same to P e t i t i o n e r  Wackenhi.it '+s  employee, it. W A S  lost and 

t h e  Respondent has never Been the handbag again I ( R - 15m- 15@4 j . 

P e t i t , i u n e r s  the rxzf te r  f i.:Led Mations for P a r t i a l  Summary 

*.Judgment s eek ing  to limit t h e i r  potent i .a l  Liability to $1,250.00. 

I R -  23.05-2l.5U, and  2198->!229) - The basis f u r  t.hese Motions were 

t h e  Department of T r a n s p o r t a t  i.on Kegulat i o n s  govern ing  contracts  

of carriage.  the ac:tual. ticket. uf P e t i t i a n e r  Delta. and take tariffs 

filed by Petitioner D e l t a  w i t h  the C i v i L  Aeronautics Board - ( R .  

22101-2229 ) - Rased upon these Mot ions  arid t h e  d n ~ u n i e n t , ~  filed with 

t h e m ,  the t r i a i  cour t  with Judge Vaughn J. Rixdn ic i r  prefiicting 

granted t h e  F'artia.l. Summary Judgment limiting bhe E 'e t , i tb iuners '  

liability to $ 1 , 2 5 O . ~ S O .  (R. 2273-2276) .  
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Subse,querlt to that, dec i s ion ,  Judge Edward  Rogers w a s  assigned 

tc) t a k e  over the case and w a s  in fact, the presidj,ng J u d g e  at cr.iai. 

A t  a hear ing  p r i o r  ‘to t h e  trial, Judge Rogers did s t a t e  that 

because u f  Judg~, TCudnick”s earlier r u l i n g  t h a t  he w o u l d  have to 

instruct the jury t h a t  the P e t i t i o n e r s ’  liability W C I U ~ ~  be l.imit)ect 

t,o $1.250.00 if they were found liable. (R- 2455) .  At the very 

s a m e  hearing,  Judge Rogers noted that i f  he had been t h e  pres id ing 

Judge at the time, that ,  he would have handled the Motions 

d i f f e r e n t l y .  (R. 2469). 

Duri.ng the course  of the trial the Respondent presented 

evidence with respect t o  h e r  actual losses. A t .  ,the j u r y  charge 

c o n f e r e n c e  with t h e  t r i a l  Judge, the court decided t h a t  t h e  verdizt 

form which would be sent to the  jury would include a questior’L 

ask ing  t h e  j u r y  t ,u  determine t o t a l  damages to ,the Respondent, i f  in 

fact8 they  found the P e t i t i o n e r s  liable. 1333). The rheason the  

Trial Judge gave t4he aforesaid j u r y  i n s t r u c t i o n  w a s  because b o t h  

t h e  Respondent and the Petitioners had presented Cest imony i 3. ay and 

exper t )  a s  t o  t h e  f u l l  values of t h e  Hespundent”s 103% jewelry. 

IH. 1221-1231:). The ~ U I V J Q S ~  of said j u r y  instruction was tu 

resolve all f a c t u a l  questions and issues. (R. 1335 1 - T h e  trial 

court.  a l so  determi,ned that ,  the proper instruction to be g iven  t o  

t h e  jury was  for a negligent standard of care ,  riot a gross 

n e g l i g e n t  standard as had ‘been sought. by the F e t o i t i o n e r s .  (il. 

1.302-1303 ) 

The j u r y  returned a v e r d i c t  f u r  t h e  Respondent and darnages 

were awarded for  $431 609 - 00 to be apportioned 65% t o  Petitioner 

Delta and 35% t c r  P e t i - t i o n e r  Wackenhut. ( , R -  2680-‘: 26;r.$1) ’ I : .  * T h e  Cour t  
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then entered a Final Jud.gment nn  March 1, 1990. in which it noted 

t h a t  the Respondent’s rectrvery w a ~  limited to $3. 250 .00  by virtue 

of t h e  previously entered P a r t i a l  Summary Judgment- (R. 2794- 

2795 ) - 

Subsequent to the entry of that Judgment, Respondent f i l . ed  a 

Motion f a r  Rehearing (.R. 2801--2802) and the Petitioners f i l e d  

M C J t l O n s  f o r  C l a r i f i c a t i o n  of the Final Judgment, and/or  relief from 

F i n a l  Judgment. (R- 2803-28114, 2806-280’7 1 .  The Trial. Court t k ~ e n  

sua aponte entered an amended F i n a l  Judgment on March 21,  1990. 

(Ft. 2810-2811). In t h a t  Judgment the court, n o t e d  t h a t  the p r i o r  

Final <Judgment was too equivoca l  t o  be f i n a l ,  thus i,t felt the need 

to amend the Final. Judgment. (K. 2810-2811). The c o u r t  set as ide  

t h e  previous1.y en te red  Summary Judgment and entered A F i n a l  

Judgment, i n  favor  of the Respondent in the amcrunt of $431 609.00 

p l u s  i n t e r e s t  and coetu- (R. 2810-2811). In so do ing ,  the court 

noted it “is: n o t  unmindful  t h a t  the Summary Judgn~ent~ was e n t e r e d  

by a p r i o r  Judge assigned to this division” - f R. 281(5-2811.) 

i3efara the court ,  en tered  its i n i t i a l  Final Judgment, 

P e t i t i o n e r s  had b o t h  filed Motion3 for new ti-ial (R. 2682-2G86, 

2690-2693j and Motions  forb remittitur crf jury verdict or i n  t h e  

alternative a Motion fur set,-off of the jury verdict. ( R .  2687- 

2689) The Court. after e n t e r i n g  i ts amended F i n a l  Judgment, then 

deni.ed all of the F ’ e t i t i u n e r s  outstanding Motions. i R .  21311, 

2513). 

T h e  E’etitioners then filed Notices of Appeal. w i t h  the Four th  

District, and t ha t )  Appeal was subsequently heard by t h a t  C O U F ~ .  

On J u n e  12, 1991, t4he Fourth District Court  of Appeai ent,ered its 
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opin ion  clii this matter ~ In i s s u i n g  itE; ruling ~ the FrJurth U i . s t . r i c t 4  

noted that the i n i t i a l  Partial Summary Judgment entered by the 

f i r s t  trial c c r u r t  

was errdneouS ” 

instruction tu th 

limiting the  Petitioners” l i a b i l i t y  ? X J  $1..250.OC.r 

The Court also held t h a t  the t r i a l  cour%>E 

jury on ordinary negligence as upposed to gross 

negligence was correct - This is hecause while the Petitioners w e r e  

r e q u i r e d  t o  have t h e  secur i ty  checked by Federal Regulation. that, 

i n  i t s e l f  d i d  ncrrt create a gratuitous Lailment zituation. 

a requirement of g r o s ~  negligence w a s  not, warranted. 

As such, 

Yet in spite 

of the Fourth Districtas decis ion  to uphold a1.1 the d e c i s i o n s  of 

law made by the t r i a l  m u r t ,  t h e  Four -th I3istu.ic.t reversed the 

verd ic t  previously entered i n  favor  of the Respondent I T h e  court 

did this because it felt that “the P e t i t i o n e r s ”  a t , tmneys  had been 

prejudiced ty the trial court’s repeated aSEurances t o  them t h a t  

t h e  damages i n  this case would be limited to $1,25U.U0 regardless 

of the jury’s findings”- The Fou r tb  District m a d e  t h i s  dec i s ion  

in spite of Xhe f a c t  t ha t  t h e  P e t i t i o n e r ’ s  never raised the  

argument of pre,iudice by the t r i a l  court in their B r i e f  or at any 

o the r  time i n  that proceeding, a n d  i n  spite u f  the fact t h a t  i.n the 

record it., is clear that the F’e t i t i one ru  presented a h u l k  of 

t e s t i m o n y  with regard to that very i s s u e ,  t o  wit,: exper t  opinion 

of the  value^ of t h e  Respondent’s l o s s  of jewelry. IR. 1221- 

1231). Yet it is for that reason  alone that the F u u r t d h  District, 

r~versed t h e  decision of t h e  trial court, and in doing so i t ,  

c ep t i f i ed  the f f o  llowing q u e s t i o n  t o  the F l n r i d a  Supreme Cc-mrt: 

WHERE A PCJSTE1) TARIFF IN CUNJUNCTTON WITH THE TIC‘ICET E’rliEc 
L‘ARRIAGE O N  A COMMC)N CARRIER LIMITS L1ABILIT’Y Fc.)R CHECK 
BAGGAGE OH BAGGAGE ULTIMATELY L)ELIVERED TV A 3LICfHT 
ATTENLMW FUR STOWAGli: IN ’L‘HE IfABIN. HUT THE PASSENGER 
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CHOCGEL; INSTEAL) ‘ro RETAIN crJ::Tcmy OF A PACEAGB PURSE, 
HANDBAG. ETC.,  AhZr THE PASSENGER I S  THEN REldULREll TO 

RAY OR (JTHEX EXAMINATION OR INSPECTION. DOES THE 
CAECH1ER”S TAEIlli’F LIMIT IT!< LIABILITY, OR THAT OF ITS 
AGENTS BClR ORljINARY NEGLLGENCE RESlJLY‘ING I N  LOSS 1‘0 TIIE 

iiELINQUISH P”OSSES61ON OE THE ITEM FOR THE PURPOSES (IF X- 

PASSENGER DUH1NG THE X-RAY OR INSPECTION PKI‘KESS? 
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S U m N T  OF! - x m  

C)n March U. 198ti. t h e  Respondent FELICE LIPE'ERT wid her 

husband w e r e  pyeparirig to f l y  to New Yark. (R. 12 ) .  On t h a t  da te ,  

the Respondent and her husband a r r ived  a t  the Palm Beach 

I n t e r n a t i o n a l  A i r p o r t  where t h e y  were scheduled to board a Delta 

A i r l i r r e ' s  flight f o r  their t r i p .  ( € 2 .  646 ) .  They uheclred their 

baggage a t  curbside. and proceeded i n t o  the  Delta termi.na1. Ins ide  

the  terminal Respondent;, her husband and their carry- on 11aridbag;s 

had to pass t ,hrough an F A A  requi red  checkpoint  before  they w o u l d  

be alXowed to board t h e  plane along w i t h  t h e i r .  handbags- 

When they arri.ved at the Delta screening p o i n t  i t ;  w a s  

ex t remely  c ~ o w d e d .  as there w e r e  s e v e r a l  t1ight.c;  p r epa r ing  L I ~  

depar t .  (€ t -  1063) There w e r e  an estimated 300 tc) 400 peop'le all 

in a small area, and peaple were lined up w a r t i r l g  t,o go through the 

magnetometer. ( 8 .  648) ~ There  were two magnetometers set up t o  

do t h e  screening, but. o n l y  one w a s  in opera t ion  a t  t h e  t i m e  the  

Respondent arrived (R. 548) .  All t i c k e t e d .  prospect ive 

passengers and thy public must pass through magnetometers berore 

entering the sterile area. There w e r e  a l s o  conveyor b e l t s  set up 

which w o u l d  pass a r t i c l e s  through X- Hay machines. and t h u s  enah1 i n g  

Eecu r i t y  personnel t.0 screen all art . icles entering the s t e r i l e  

area. The equipment b e i n g  used was owned by Pet i t ioner  Delta w h o  

t h e n  contracted w i t h  P e t i t i o n e r  Waclrenhut t o  provide the security 

personnel who w o u l d  do t,he actual screening.  ( R .  1065) .  

When the Respondent approached the  screening  devices .  she had 

in her  possess ion t w o  handbags, a black one con ta in ing  an expens ive  
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ring, and a Louis V i t t r J n  bag which was about the s i ze  of a s m a l l  

handbag and ccmtained all of her u theu .  jewelry which had a val.me 

i n excess of $4CrO r”JC70 00. { R .  650 ) .. ‘The Respondent s husband wa8 

d i r e c t l y  behind her as they reached the sc reen ing  devices. (h. 

651) .  When it w a s  her turn t u  pass through t he  screening devices. 

the Respondent handed her  two bags to a Petitioner Wackenhut 

employee to he placed on the conveyol- b e l t  and then she saw  her 

bags en te r  the f l a p  on the X - R a y  scanner. She then proceeded to 

pass throingh the rnagetometer - I R. 649 1 - A s  the Revpnndent  pa s sed  

th rough  the magnetometer she got beeped, and was  t o l d  to gu through 

it again .  ( R -  649 ) - The FCesprJncknt %lien stepped back through the 

device and went, through it again w i t h o u t  being beeperl even though 

she had rmmved no items from her  person.  (R, 63:)). The 

Respondent then proceeded to the end of the conveyor belt, w h e r e  

there  were no security personnel of e i t h e r  P e t , i t i u n e r  stationed. 

only t n  find the  Louis V i t t a n  bag w a s  nowhere Lo be seen and o n l y  

the black  bag w a s  thers waiting to be re-claimed. (K. 650) .  At ,  

that, p o i n t  i n  t i m e  t h e  C C J ~ V ~ J W ~  b e l t  had stopped, and Keupundent”~ 

husband had h i s  request to look inside t h e  X-Ray scanner  f o r  the 

Louis V i t t o n  bag denied by P e t i t i o n e r  Wackenhut permrine1 manning 

the checkpoint - (R. 651) When the be1 t began moving again Lhe 

Louis V i t t u n  bag did not  come out. nor w a s  it, ever found.  (Fi. 

t;51) 

A f t e r  realizing that her bag was gone, Kespondent s tar ted 

screaming tha t  her bag  was m i s s i n g ,  at which pcr in t  her. husband 

called f u r  the Sheriff’s Deputy who was s ta t , ioned  nearby- ( K .  ‘79- 

8 0 ) .  A t  t h a t  point t h e  Flespoiiderit and her husband began s e a r c h i n g  

8 
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~ C J Y .  t h e  bag. Respondent ran through the  c r o w d  t,u o t h e r  ga.tee where 

p1.anes were depa r t fng  while her  husband checked in ~ E E ~ F O C J ~ S  and  

with Petitioner Iklta empioyeeu. (R- 81). At t h a t  point an 

employee n f  Petitioner D e l t a  finally came upon the scene, and A 

request. w a ~  made C J ~  h i m  to allow a search o f  t,he pl.ane the 

Respondent and her husband w e r e  scheduled to board, as well a s  

o t h e r  planes t h a t  were prepar ing  tu depar t - T h a t  request, w a s  

refused. (H. 81). tlnly a f t e r  a Petitioner D e l t a  supervisor  came 

on the scene several minutes later , w a s  the Iiespand.ent * s busland 

permit ted to board the plme.  (I?. 8 2 )  - O n c e  on board,  the 

Respondent ' 3  husband advised their in tended t r ave l l i ng  compariion 

of the situation, while the attendant from Petitioner D e l t a  who had 

boarded w i t h  him Stmd by and did nothing- ( R .  8 6 ) .  In fact, he 

didn't even rna.ke an announcement w i t h  regard to the l o s t  bag. (I?- 

8 6 ) .  

Thereafter Reapondent s husband left ,  the plane and cont inued 

searching for the bag w h i l e  Respondent began filling out reports. 

(13. 8 8 ) .  Additiclnal requests w e r e  made of the supervisor for 

Petitioner DeI.ta to hc7l.d up the flights to perform searches, or in 

t h e  alternative to perform searches once the planes arrived at 

their destinations. (a .  88). These Etddit ional  r e q , u e s t ~  w e r e  

denied as well. ( R .  8 8 ) .  In fact, F'et i tkoner Delta f e l t  nc 

responsibility to do any th ing  about, this situation, and was 

i n d i f f e r e n t  to it. ( R .  l O C 1 3 - m O 4 )  - 

A t 4  the time when t h i s  i n c i d e n t  t o o k  place, E'eLitirmrr De11.t7a 

was t h e  only- airline at Palm Beach FnternatAicJnal Airport, t h a t  

a1 icrwed nclri-tidceted g e r ~ o r i ~  as well as t icketed passengers t r 3  p a ~ s  
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through t h e  sc,reening devices  i n t o  the steri..le area ~f t , h e  

terminal - (Fc. 3 6 5 ) .  I n  addition, the IocaticJn of the screening 

devices at the Delta terminal .  w a s  such t h a t ,  t h e r e  was a stairwell 

immediately adjacent  to the screening area that i.ed. directly down 

to the baggage claim area.. (E- ;364). On t h e  da te  i n  question, the 

screening area w a s  EAaff'ed w i t h  security persanne!. supplied h y  

P e t i t i o n e r  Wackenhut and there w a s  a Palm Bea.c:h S h e r i f f  >s Deputy 

s t a t i o n e d  appruxirnately six tu eight feet f r o m  the screening  

devices - (R. 4H--423) - However, there were no Pe t i . t i ane r  

Wa.ckenhut or Petitioner Lielta s ecu r i t y  persons s t a t  i.oned at the end 

of the X-Ray scanning dev ice ,  or any  means of identification at the 

end of the scanning device  t n  insure t h a t  p r o p e r t y  c c u l d  be sa fe ly  

retrieved hy its yightful owners. ( 'R-  2 3 6 ) -  

In a d d i t i n n . ,  the equipment being used by t h e  Petitioners a t  

the time of t h i s  i n c i d e n t ,  was inadequate as it h&d become outmoded. 

( E -  3 7 Q ) .  The atate of the a r t  equipment at the t i . m e  of this 

incident; w a 3  a regular  television moni to r .  (R. 369). 'The reason 

the Petitioner 'Y equipment w a s  inadequate was because it i n t e r~ fe i -+ed  

w i t 7 h  the ability of the opera tor  t o  see what w a ~ :  go ing  a ~ ~ u n d  him 

or her., which is u f  large jrmpurtance ~ C J  a securi- ty pe r son .  (I?- 

370 j - 
Furthermore Petitioner L"k1ta encouraged its passengers noc 

to check bags c o n t a i n i n g  valuables like jewelry, ancl i n  f a c t ,  such 

cautions w e r e  p r i n t e d  on the hack of their ticket s t u b s .  (R. 993) .  

Yet at the same t i m e  while advising passengers no t  to checl.: thei,r+ 

bags con ta in ing  valuables  tohe F e t i t  i o n e ~ s  did n o t  adequately 

advise passengers that, they  cou ld  have a pr-ivatre hand search ra ther  

10 
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r e leas i .ng  t h e i r  hags to go through the X-R.=*y scanner. (X- 

in addition, P e t i t i o n e r .  D e l t a  did not even h.avs in place any 

emergency procedures which would trigger in the event of a bag 

bei.n.g l o s t  or s t o l e n .  (R. 1068), Nor d i d  the P e t i t i o n e r s  have in 

place any type of mirrors, as had been Y u g g F g Y t e d  'by the 

Kespondent"s experat ,  that w o u l d  enable people to m e  and follow 

their bags as they paused through the X-Ray scanner. and came ou t  

on the other s ide -  (R. 3 7 0 ) .  

Petitioner D e l t a  had a C C J n t r a C t  w i t h  t,h.e Ziepartment of 

A i r p o r t s  uf Palm Beach County in which they charged fees for 

various j-terns. (€?. 1069). P a r t  of the t i cke t ,  price that w a a  

charged 'by P e t i t i , o n e r  Delta w a s  for the Sheriff"s Deputy w h o  was  

as s igned  to the secur i ty  areas ,  and the F 'e t i t i c Jne r  Wackenhut 

 guard^. (H. 1069). It w a s  fu r ther  admi.tt.ed try an employee of 

P e t i t i o n e r  Delta that t h e  passengers in effect paii..3 :far a11 ~.lrf 

these s e c u r i t y  charges w h e n  they paid for their. t i c k e t .  

Y e t  despite all cjf t h e  securi-ty t h a t  the Hespcndent Faid  to be 

provided to her  w h e n  she purchased. her  t i c k e t ,  the Lnuis V r i t t l r n n  hag 

cni i ta ining her  j e w e l r y  disappeared never to be seen a g a i n .  

(R- l tO' / 'O) 

Two pieces of the 1 . 0 s ~  jewelry, c o n t a i n e d  in the Respondent's 

handbag, were e v e n t u a l l y  recovered and p o s i t i v e l y  identified ~ A 

pair. of e a r r i n g s  t h a t  bel.onged ta the Respondent w e x  l u c a t , , e d  at 

Sotheby's Auction in New York in preparation fur sale .  (K. 2 7 6 ) .  

They had been al tered f r o m  t h e i r  original s ta te  as the cent,erpiece 

r u b i e s  had. been removed and replaced w i t h  yellow d:iarnor:ds. (I?. 

178 i - The earrings had been placed w i t h  S u t h & y  * s consignment 

by Jerry Blickman- ( R .  29-3) ~ Mr- Blickman had puur.che.sed the piece 
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from s~me  m e m b e r s  of a New Yvrk c i t y  jeweXry exchange. (14. 521)- 

It was  eventually determined t h a t  these  "'New York jewelers' had 

obtained the piece f r o m  a Philadelphia jewelry broker  named Joyce 

Grclussman. w h o  hap> refused to disc lase  her source. I R. 5;W.  5 3 2 ) .  

These part icu lar eau.rinpLF: had been insured by tile He~pondent  and 

her carrier has paid a c l a i m  on the l o s s  in the amount, of 

$75 000. (,iO which  was a p o r t i o n  of the Reepondent ' s d~rnages, same 

being a subroga t ion  claim in b e h a l f  of her insurance carr ie r .  
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WHERE A E'OSTED TARIFF IN CCIN~TUNCTIUN WITH THE TTL'KET FOR 
CARRIAGE ON A f X C ? M O N  CARKIEH LlMlTS LIABILITY FOB CHECK 
BAGGAGE [JR BAGGAGE ULTIMATELY DELlVERED TO A LcLLGH'l' 
M' I 'TENL)ANT Ft.,TZ STUWAGE IN THE CABIN BUT THE PASSENGER 
C H O O S E  I N W E A D  TCI IdEYAIN (XSTCDY OF A PACKAGE PURSE, 
~ ~ A N U B A G ,  ETC.. AND THE PASSENGER IS THEN FWJUIXE~J To 
mixNauIs=;H POS:X;SI(.IN OF THE ITEM FOR TIIE PUKPWEG rjF x- 
RAY (38 UI'HEE EXAMINAYION OR lNSPECTION, XJES THE 
CARRIER'S TARIFF LIMiT ITS LIABILITY, OR THAT OF 1W 
AGENTS FOR L)RL,INARY NEGLIGENCE HESWLTI N G  IN LLISS TO THE 
PASSENGER DURING THE X--RAY 08 INSPECTION Pk;IOCEi+IjS ? 

A S  WAS CiYkKECTLY IIETEIZMINEP~ BY THE FWJRTH DISTRICT COUKT 
O F  AEPEAL. THE $1,250.00 LIMIT OF LlAHILlTY AS 

INAPF'LICABLE TO THE 
ESTABLISHED BY TAFiIFFS OF A I R L I N E S  AND THEIli AGENTS, WAS 

CASE AS THEY E X I 3 E D .  FURTHERMURE, THE PETITIONERS 
P~EUYA AND WACKENHUT. RECEIVED BENEFITS FHClM THE BAlLMEN'1' 
WHICH WAS CREATED BY THE SCREENING OF PRCWEFtTY A T  THE: X- 
RAY S C A N N I N G  CHECKPOINT, DESF'ITE THE: FACT THAT THEY WERE 
L~RDERED Ti) EhEC'T 51jCi-I A CHECKE'OI NT EY FEI~ERAL LAW, THUS 

THE TRIAL CX"T AND THE FOURTH DISTRICT COURT OF AE'F'EAL 
WAS CORRECT. 

INSTANT CASE DUE TO THE FACl 'S  r)F THIS 

THE STANIIAKL} (1)F UkLJl NAHY NEGIJIGENCE WHICH WAS NE'F'LLED BY 

13 



THE D13CISION OF THE FOIJRTH LIISTRICT COURT OF APPEAL 
URDEHING A NEW 'TRIAL IN THE UNDERLYING INSTANT C'ASE. 

IjISTEllCT C'(3IMU'S OF APPEAL A N 0  THE SUPREME COIJRT UF' 
PLrjEC1I)A ON THE< SAME QUESTION C)F LAW. 

EXFRES.3EY ANL) DIRECTLY CXINFLICTS WITH DECISIONS OF OTHER 

14 



VI I 

~~~~~N~ 

Based on the f ac t s  s i t u a t i o n  t h a t  arose in t h i s  case, t h e  

l i m i t a i o n  of liability which is established by  t a r i f f s  t,%lat; 

airlines f i l e  along with t h e i r  c o n t r a c t s  of carriage, WAS 

i n a p p l i c a b l e .  A s  is clearly i n d i c a t e d  on t h e  back of ",he t i .ckete 

t h e  Petit icrn.erb issued in t h i s  c a s e ,  t h e  limitatinn of liability is 

in effect for baggage, and goes on to define baggage as p r o p e r t y  

which is checked i n  the cargo compartment u f  t ,he p l a n e  ar carried 

i n t o  t h e  cab in  wf the a i r c r a f t .  I n  t h i s  C B S E ~ ,  neither of those 

s i t .ua t , ions  occur red  3s the Respondent never checked her baggage ~ 

and t h e  baggage never made it in -t o  the c a b i n  uf the plane. 

Therefore, it was not bfiggage and the limitation of l i a b i l i t y  

shou1.d not appl.y, as was co r r ec t l y  decided by t h e  F o u r t h  District 

Cyourt of Appeal. 

In a d d i t i o n  t . h e r e t u ,  i.t is clear. tha? a bailment was  created 

when t h e  Responderzt was forced to r e l i n q u i s h  her propert*y t o  the 

Petitioners a,t t h e  scanning checkpoint  - Both  the  Petitioners and 

the Respcmdent rece ived  a benefit f r o m  t h e  bailment, that, was 

created. As such,  H mutual ba i ln i en t  WAS crea ted  in t h i s  case, not, 

a gr:at.uit,aus bailment; as was  argued by the E ) e t i t i r _ ? n e r ~ s .  With such 

a mutual bail.ment, i.n existence, t h e  law of Florida prescribes that 

the standax-d of care w h i c h  is applicable is t h a t  of' ordinary 

negligence. The T r i a l  Court so charged the jury on t h a t  st,andard 

and the Four th  D i s t i 7 i c r t  was correct in determining that t h e  Trial 

( h u r t  was correct in making that determination. 
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Eiowever, t h e  Fourth LIistrict, w a s  incorrect i.n -i.t.cs decision to 

order  a new trial in this cam, as na pre jud ic ia l  error w a s  

committed by t,he Trial Court; to warrant  such a reversal. 'The Trial 

Coupt made var ious  statements throughout the  course o f  the trial. 

which m a y  have been incorrect ,  however, those s t a t e m e n t s  which were 

made to Petitioners' c:ounsel outside the presence crf the jury had 

no effect whatvaever on t h e  verdic t  t h a t  w a s  returned, Case law 

in Florida is clear  t h a t  when an error t h a t  i s  committed has no 

prejudicial e f f e c t  or would warrant na d e c i s i o n  difkerent than the 

nne a l r eady  ob ta ined ,  there are nc grounds f o r  t h e  ordering of a 

new trial. As such, the Fourth D i s t r i c t  Court of ,4ppeal w a s  in 

error when it su r u l e d  and t h a t  o rde r  should be reversed and t h e  

ve rd ic t  and judgment of the Trial Court should he upheld. 
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AS WAS CXIIIRECTLY DETEWINED BY THE’ FOIIRTEI U 1  STKIC’T CC)UEc% 
OF APPEAL. ‘I’HE $1,%5(3.CN LIMIT OF LIABILITY AS 
ESTABLISHED BY TARIFFS OF AIRLINES AND THEIR AGENTS -i WAS 
INAPPLI(XBLE TII THE INSTANT CASE DUE TCI THE FACTS OF THIS 
CASE AS  THEY E:XISTELt- 

In t h e i r  I n i t i a l  B r i e f  as well as: in the  t r ial  before t h e  

C i r c u i t  C n u ~ t  and the Appeal before the Fourth Dis t r - i c t .  t h e  

P e t i t i v n e r s  have consistently t r i - ed  to r e l y  on the t a r i f f  to l i m i t  

t h e i r  l i a b i l i t y  f o r  t h e  loss of the Respondentas proper ty ,  There 

is no dispute tha t .  pursuant to 49 U . S - L : . A .  Sec t i on  1.3~1 et, seq. .  

an airline’s t a r i f f  can c o n s t i t u t e  part of the c o n t y m t  between the 

a i r l i n e  arid its passengers. Nor is there any dispute over whether  

OY n o t  Petitioner Delta correctly i n c o r p o r a t e d  the t e r m s  of t,hat 

contrac t  i n t o  t h e  Zickel i ssued ta t h e  Respondent i n  the instant 

limitation of liability is inapplicable. A n  a i r 1 i n e  is p e r m i t t e d  

to l i m i t  its liability for l u s t  or damaged baggage pu r suan t  to 14 

in the i n s t a n t  case. if this w a s  a case of lost CJY damaged haggage- 

Lt ia-mt. C h  the back o f  L)el.t,a”s own ticket, bageage i, defined 

“An.y artic1.e or other property of passengers which is 
acceptable f u r  t rar ispcrr ta t ion under  the  conditions of 

*- 
carriage s t a t e d  h e r e i n  whether check& ~JI the c 

( P e t i . t i o n e i - - E  In i t ia l .  Brief, A p p .  9 )  
$;he cFLk)Jn . -  uf  ,cQma- -““ax-- r 3 F: t 

However, t,he bag t h a t  was Lost by the Respondent mverb attai.nad the 
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bag can become baggage in one uf t w o  w a y s .  E i t h e r ,  icy having it 

checked and receiving a claim t i c k e t  for it, or .by carryi ,ng tdhe bag 

on to  t h e  plane- Neither of these actions took place w i t h  r-egard 

to the bag t h a t  was 1oE;t by t h e  Respondent. 

The f a c t  t h a t  the bag in qtiestion w a s  no t  checked is n u t  in 

dispute- The P e t i t i o n e r s  seem to have taken the position that .  

s i n c e  the Respondent, i n t e n d e d  to carry the bag an the plane, and 

s i n c e  s h e  was a t icketed passenger, t h a t  her  bag automatically 

became haggags. t h u s  t h e  l i m i t a t i o n  un Liab i l i -hy  should apply. 

During the t r i a l  however ,  Barbara Seifert;? who w a s  the customer 

service supervisor for Petitioner Delta on the date of this 

i nc iden t ,  was asked G y  counsel for Petitioner Wackenhut abuu t  the 

hag t h a t  w a s  l . n s t  in t h i s  case- 

GI. 

A,. ‘“That is correct,” ~ (8, 1010 ) - 

“We.l,l. WE: a r e n ^ ’ t  dealing w i t h  baggage in t h i ~  case a ~ e  
we ma ”am?” 

So  by the a d m i s s i u r r  of P e t i t i o n e r s ’  own personnel, the ‘bag t h a t  w a s  

l o s t  by the Respondent was ne t  baggage. Yet the P e t i t i o n e r s  insist 

th8 t  t h e i r  liability ehuuld be l i m i t e d  t o  $1,25O.OC\ a.s if t ’ h i s  were 

‘baggage * 

In f a s h i o n i n g  their argument t h e  Petitioners have r e p e a t e d l y  

c i ted  Federal law3 and regu la t ions  aa H basis fox. their position. 

Apparently, t h e  Petitioners feel t h a t  i f  t h e y  beat crn ?,he i.ssue of 

Federal l a w  long enou.gh, t h a t  they wil.1. either convince t h i s  C o u r t  

t h a t  under these f a c t s  tha t  Federal law should apply, or that they 

wili raise enough of a ques t ion  to attempt, to hokst this matter 

‘before the h i - L e d  S t a t e s  Supreme Cour t .  In doing s o 3  the 

F’etit.i.oners have urverluolsed what the Four th  Eistrict. ( k u r t )  of 

18 



4 
a 
s 

x 
8 

Appeal actually d e c i d e d  ‘That C C J U P ~  did n(3t d ispute  the Pederai  

law regarding t a r i f f s  and contracts of car r i age ,  i t  inerely 

recognized t h a t  those l i m i t a t i o n s  on l i a b i l i t y  are inappiirable t o  

the f ac t s  of this case. 

The F ’ e t i t i o n e r s  argue t h a t  the Four th  LJistrict ‘ s  

interpretation o f  baggage, was a strained i n t e r p r e t < a t i o n ,  and 

unrealistic- When this factual situation i.s examined completely 

t,hough. it becomes apparent that;  t h e  direct  opposite of the 

P e t i t i o n e r s ’  statement is true- At the terminal k n  q u e s t i o n ,  

t icketed as well as r im- t i cke t ed  persans were permitted Lo p a s s  

th rough  the screening i n t o  t h e  s t e r i l e  area. I R. 365-366 1 * 

C e r t a i n l y  if a non-t2ic:keted person (or any of t h e  general public) 

had gone thrwugh the screening process, They would have been 

screened and would have had to put any articles t h e y  were cazqrying 

t,hrough the X- Ray  machine as  w e l l .  Would t h e  P e t i t 8 i o n e r s  then be 

claiming that the mere p lac ing  of those bag3 i n  the screening 

process would make them baggage as w e l l ’ ?  To do 80 would c lear3y  

cause a strained interpretation of t h e  d e f i n i t i o n  of the wcrrd 

baggage. The same is true in the situatinn whe1.e a t;ickieted 

passenger  is accwnpanied by a non-ticketed pe r son .  If after going 

th rough  the  s c r e e n i n g  devices  the passenger d e c i d e s  t h a t .  she does 

not want to b r i n g  a c e r t a i n  bag on the t,rip and l e aves  it w i t h  the 

non- t icke ted  person. the bag l e f t  behind c e r t a i n l y  has n o t  become 

baggage. St has t o  reach t h e  plane OY be checked b e t o r e  it; becomes 

baggage. 
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T h i s  is the precise ruling made by the court  i n  ' k e m a r u L  L.xA 

Delta Airljnes, 458 N,Y.S.Zd 159, 162 ( N e w  York C i t y  Civ .  Court. 

19831 In &mar01 a ,  t h e  Plaintiff placed h i s  bag on tJhe cnnveyur 

b e l t  f u r  it L a  be screened by the X-Hay machine while he was going 

thrwugh the magnetometer.  Jd. at 16C)- When Ire got  to t he  end olf 

the belt he picked up a bag, the o n l y  one on the bel t ,  w h i c h  

resembled h i s ,  and proceeded u n t o  t h e  plane. U. While w a i t i r l g  

for. the plane to take o f f  he discovered t h a t  the bag was n o t  h i s ,  

so he r e t u r n e d  to the scanner o n l y  to f i n d  o u t  t h a t  his bag w a s  

missing. .id. The court h e l d  t h a t  under those  facts the tariff 

filed by the airline to limit their liability was inapplicable.  

U-  at 162. The court, he ld  that a cant-ract of carriage was  never' 

e s t a b l i s h e d  since the bag was  never piaced un the airplane. &. 

In the instant,  c a m .  the Respondent took the same cour~e of 

a c t i o n  a~c; did the Plaintiff i n  Trem-L except t h a t  she didn't, 

t ake  the w r u n g  bag and walk a w a y .  there was s imply  Lag to be 

Yetrieved. ( R .  649-650)-  T h e  only possible difference factually 

is t h a t  the P l a i n t i f f  in T r e  UQ$;L may have been te some extent. 

cuntributorily negligent- The j u r y  in the instant case found the 

Ker,pondsnt w a s  not c n n t r i b u t o r i l y  negligent ~ under. appropriate 

i n s t r u c t i o n s  L y  the Trial Cour t .  (R. 1 4 8 0 ) .  Otherwise the t w o  

cases are virtually identical. 

The Petitioners have tried to enforce t h e i r  p o s i t i o n  by c i t i n g  

to a Federal ( h u r t  case, B&er v,.&sd e 1 1  _ErQ$sG-%7ixd~"n~~ * 590 

F.SUPP- 1% ( S . D .  N . Y .  1984). In W P ~ ,  a passenger bound f u r  

London E ~ o m  New Ycsrk claimed that jewelry had disappeared f r o m  her. 

bag Getween the time she handed the b ~ ~ g ,  to a secur i ty  agent for 
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passags through an X-Ray ~icanner ,  and the t i m e  the bag WBE r e tu rned  

to her  on the etheF s i d e  of the screening area- Ad- at 1 6 ' 7 -  The 

Judgment 1.irnitirig t h e  Defendant's liability f o r  any loss that may 

The Raker case however is factually d i u t i n g u i s h a h l e  from t h e  

instant, case jn several aspects. F i r s t  and foremost, being that 

it, w a s  an  i n t , e r n a t i o n a l  flight, it w a s  governed by t;he Warsaw 

Convention a different r e g u l a t i o n ,  not by t h e  Federal .  l a w  governing 

c 0 n t r a c t . s  of  carr iage and airline t a r b i f f s .  The c:ourt i n  .Ebks,r 

noted that the Canvention could only be read as app ly ing  tcr the 

loss of pe r sona l  i t e n i s  when the l o s s  occurs on board 'the ai-rcraft  

UP in the course ir; any of the opera t ions  csf embarking or 

disembarking. U- at 168. The court a l s o  h e l d  that because the 

Federal  statute r equ i r ed  all persons  and proper ty  to be ~xreeneul 

for weapons befo re  boarbding a i r c r a f t ,  that going through the 

screening  process in that ,  case c o n s t i t u t e d  p a ~ t  of t h e  o p e r a t i o n s  

of embarking. u- at 169. However, there was a large fac tual  

difference b e t w e e n  t h e  s c e n a r i o  in U and the s i r . u a t i o n  in t h e  

i n s t a n t  case. In Baker, the security check point ,  was located in 

of n o t i n g  t h a t :  

"Under these circumstances, w h e r e  w a s  engaging i n  
an a c t i v i t y  which is a legally mandated prerequisite to 
boarding an airplane. w h e r e  she was undergoing t h e  
r e q u i r e d  s e c u r i t y  check at the express direction of 
i le fendant ' s  emyLvyees and i n  a part, af the terminal 
r e s t r i c t , e d  to passengers wi:h tickets, it is approprkiate 

_*__- thP opera t ions  - -"-I- of embarking".  I- Id .  at 1'70. 
to characterize -3- j,rtc----- 
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The area the Respondent w a s  entering howevere W ~ S  m t  one that, w a s  

res tr ic ted ~o le1 .y  LO passengers i n  t h e  course c ~ f '  ,the o p e r a t i o n  of" 

embarking- Anyone, passengers, v i s i t o r s  ~ eveii drifters and/or 

jewel thieves were entitled t n  pass through the mxuyi-ky check 

p o i n t  in qu.es t ian in this case. It would be t a t a l . l y  i l l o g i c a l  and 

nonsensical  to hold  tha t  people wha had no i n t e n t i o n  of  eve?' 

boarding the p l a n e  c u u l d  be engaged in t h e  prucess of em'barking an 

airplane. L i k e w i E e ,  it would be j u s t  a= nansensicai.  f u r  two people 

t o  pass through t he  scanner, one a ticketed passenger and one a 

v i s i t o r ,  and f o r  one to be held  to be embarking the plane and the 

o t h e r  n n t .  Under the B a h r  case facts, a pervcrn paseing thrcrugh 

t h e  s c r e e n i n g  dev.i.ce could rightfully be held t c ~  be in tohe  process 

of einbarliiizg the 1:~lane. B u t  as the f a c t s  e x i s t  i n  the instaxit case 

that ,  hol.ding is Eiirnply inappl icable .  The tariff in this c a m  is 

t o  l i m i t  l i . a b i l i t y  for loss dur ing  t r a n s p o r t a t i o n ,  not, l o s s  t h a t  

occurs i n  the waiting, gree t ing  and/or holding area. 

The Pet i t ionei>s  t h e n  incorrectly rely an the Federa l  case of 

l?."G"&_uALwszkes ., , Inca V.  C n n t ~ e n t a l  A i r -  ' C ,  745 F.Supp. 1% 

( S , D .  N . Y .  IYSCr ) ,  i n  support  o f  t h e i r  position that the t a r i f f  

should be applicable in this case. In m t u r  *e F& a- however ~ 

t h e  bag that was l o s t  Gy the  Plaintiff crontaining his jewelry, was  

checked at curbside w i t h  a skycap. M u  at  199. Based ctn those 

facts and t,he t a r i f f  which was c c r r r e c t l y  filed. 'by :,lcsritinental 

A i r . l i n e s ,  t he  court, granted a summary judgment lirnir;ing the 

airline's liability to $1,25(I.r3C). ki. at  201. The P e t i t i o n e r s  

miss t h e  p a i n . t  when they continue tn argue that in thie case the 

bag containing the jewelry was baggage even. though i t  never made 
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it i n t o  the cargo c u m p a r t m e n t  of the pl.ane. Th i s  is so ~ G C . ~ U E P  the 

facts in Fe8tw.P Ent,exm.im clearly indicate the Sag was checked. 

When referring back to d e f i n i t i o n  08 baggage on P e t i t i , c : ~ n e ~ ~  L k l X d s  

own t i c k e t ,  that language s p x i f i c a l l y  refers to p r o p e r t y  whether 

r;hecked or carried in t h e  c ~ b l n  of the airc,raft .  Again, under the 

factual  scenario of E’e&ure Entermis  e ~ , ~  that, cuuyt was correct, i n  

applying t h e  tariff in limiting 1 i . a b i l i t y  to $1,250.i3(3. T h a t  is 

s i m p l y  nut the same s i t u a t i o n  as e x i s t s  in t h e  instant. case, and 

the Foul-th Llistrict cor . reu t ly  r u l e d  t h a t  the tariff ~Zmuld  no t  be 

applicablF: 

Finally, i n  t h e i r  Initial Brief on the Merits, E’et i t ioners  are 

attempting to do snmething which they were unab.le to do at, the 

trial level.. That is namely to t r y  tu convince t , h i s  Court. that  

s n m e h o w  t h e  Respondent. w a s  cnmparat i ve ly  negl i.genit, for I.oE;ing her. 

jewelry and t h a t  sh-iauld be he1.d a g a h s t  h e r .  “ r a t  matter was 

spec i f i ca l l y  addressed at t h e  t r i a l  c o u r t  level, ant1 t h e  j u r y  f u u n d  

as a matt.er of f ac t  t ha t ,  t h e  Respondent had n o t  Seen negligent; irr 

any way i n  her act. ions pursuant to the Trial C h u r t .  standard j iwy  

. i ns t ruc t i .ons  - i H. 148G ~ R. 14963-97 ) ~ Y e t  for some r e a ~ ~ n  the 

P e t i t i o n e r s  c o n t i n u e  t30 h a r p  on t h e  fact t h a t  h e r .  actions fall 

w i t h i n  the area of rick that  the government has  decided passengers 

must accept. T h a t ,  in s p i t e  of t h e  language on t h e i r  own t i c k e t s ,  

and their .  own  policies that. passengers shou ld  nut. c h e c k   bag^ 

c o n t a i n i n g  large anmunt of valuables and that they ~ h u u l c !  b r i n g  

them on the plane themselves. In other words, they have p u t  the 

passenger car ry ing  valuatrles in a catch 2% si tuat ,  ion I The 

Pe t i t ione i -*s  t e l l  them that, if they check the baggage , t h e  
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P e t i t i o n e r s  are not going to be revponsib1.e f o r  the iy  lose i f  it,"s 

over $1 ,%fi(J.OCr. I n  a d d i t i o n ,  i f  t hey  hring t n em on t h e  &)lane and 

respons ib le  f o r  over $1 ~ 250" 00 .  Now what .  t h e  P e t i t i o n e r s  are 

t r y i n g  t3 argue, is t,hat from the m o m e n t  you step past; t ,he 

screening process  you^ l o s s  is g o i n g  to be limited to $1..25O,rJC~. 

That is simply a s t r a i n e d  Limitation of liability. Nowhere i n  any 

of $he Federal  r e g u l a t i o n s  d i d  ( h n g r e ~ ; s  propuse  t h a t  a i r l ines  and 

security companies d id  no t  have to act w i t h  reauona'tr'le care in 

as p i i t  forth by the Petitioners would change t h a t ,  and g ive  them 

carte hlanche tu c:jo whatever they please w i t h  regard to their 

passengers ' property I That, is legal Ly and  m o r a l l y  w r o n g ,  and is 

s i m p l y  not  what Congress in tended.  nor is it what, the Four th  

Distri.ct, (hurt n f  A p p e a l  or the Trial C u u r t  and j u r y  found. 

It is generally recognized that, bailrnents a r e  c1a . s s i f i ed  i n t o  

one o f  t h r e e  categories: 1.) Those for the sols b e n e f i t  sf the 

b a i l o r ;  2 )  Thou* fur the sole benefit of t h e  bailee; and 31 Those 

for the benefit of b o t h  pa r t i e s -  5 F 1 a . J u r . 2 d 7  Bailrnents, S e c t i o n  

3 .  'These c I assificatiuns are  important,, aa the differenre b e t w e e n  

them determine the s tandard  of care which a bailee C ~ E R  to the 

ba i lo r .  while main t a in ing  possession of t h e  FJai l o r # " s  property.  
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T 
LL 

256 50.2d 74 (Fla. Lid DCA 1971), cert. den.  263 S e . 5 2  229. 

The P e t i t i o n e r s '  argue that t h i s  was not a CEISP of bailrnent 

f o r  m u t u a l  b e n e f i t ,  but  t h a t  i t  WELS actually a gratuitous bailrrrent 

f u r  w h i c h  the duty of carp owed by the bai lee  is a lesser one t han  

is associated w i t 4 h  a bailrnent f o r  mutual  benefit,. & m n ~ d  ihr 

zL!5ixxa&.-hcLY& E k a M - 3 ,  B a& nf Miami, '114 :20.2d 4.31, 4% 

( F l a .  3d DCA 1959). In &-- Car. the c7ourt de f ined  a t ia i lment  

for mutua l  benefit a s  one where the parties "contemplate some price 

or compensation i n  r e t u r n  for t h e  benefits f l o w i n g  from the f ac t  

of bailrnent" - U. at. 434. W i t h  regard to t h a t  d e f i n i t i o n ,  Vernon 

CoLley,  who was Petitioner Lle1ta"s station manager. 0x1 the  date of 

this lose, stated on cross-.exarninat,i~~n at the t r i a l ,  that t i c k e t e d  

passengers a r e  paying to have their bags screened BP part: of their- 

t i cke t  p i c e -  \ K .  11189 ) - I n  f ac t  ~ Mr. Culleg s t a t e d  t h a t  w h e n  t,he 

FAA first began r e q u i r i n g  these screenings, that, t h e  cost fcr  

p rcwid ing  the111 was Bet o f f  as a separate s u r t a x  un the t i c k e t ,  hut 

today lit is a l l  i:lcluded as part  of the price. (R. 1Q70) - As hard 

3s they may w a n t  to t r y ,  the Petitioners c e r t a i n l y  cannot  c l a i m  

t h a t  t h e y  are n o t  being compensated f o r  providing the screenir-g 

devices and procedures tha t  are required by t h e  FAR. 
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The P e t i  k i o n e r e  have repeatedly ar.gued that they x8eceive no 

benefit, whatsoever frcm pruviding the  screening that g i v e s  r i s e  to 

the haiiment, in this case- They have c o n s i s t e n t l y  p u t  forth t h e  

c l a i m  t h a t  s i n c e  they weye required by law to screen all passengers 

before allowing them t o  board the plane ,  t h a t  the bailrnent ~ r e a t e d  

therefrom w a s  a bailment, by opera t ion  of law ( g r a t u i t o u s  %mi . l .men t  1 

That argument m a y  he applicable to people passing through the 

screening: devices  w h o  are not ticketed passengers, for the airline 

is rece iv ing  no cornpensatiun f r o m  them, but  for any  ticketed 

passenger w h o  passes through the  screening device,  t h e y  are payirig 

Delta and its agents fcbr the screening  thrcrugh part  01" t h e i r  t i c k e t  

price. Even w i t h  regrrd to the v i s i t o r s  or public, I k l t a  may Z;lr 

receiving a benefit, even though n o t  in the form of dir.;cl; 

compensation. Peop1.e m a y  have chosen tm f l y  Delta so le . ty  because 

nnn- t i cke ted  f r i e n d s  were able  to accurnpany them past, the screening 

cievices up to the gate as a public r e l a t i o n s  gesture. As it wa8, 

P e t i t i n n e r  Delta was mare that o the r  airlines were not allowing 

the public i n t o  the s t e r i l e  area. [I?- 1076) ~ Thus, :.t had to be 

3 c o n s c i o u s  d e c i s i o n  on i t s  part to ~111c)w anyone i n t o  the s t e r i l e  

area. In fact, it d id  this to make people f ee l  m c ) r e  comforttable. 

( R -  2 7 4 ) -  Pe t i t i c rner  Delta wuu1dn"t have been able L o  do this if 

it d i d  n u t  sc reen  a l l  p e r s u n s .  Thus, P e t i t i o n e r  Delta would be 

receiving a b e n e f i t  in The sense t h a t  t h e y  were getting more 

cust,urners due ~ J J  t h e i r  p rov id ing  of the screening cieviceu - That  

argument is unnecessary i n  the i n s t a n t  case AS there  -is no dispute 
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t h a t  tohe Respondent w a s  A ticketed passenger- (k, 64'7 j ~ As such, 

she had already compensated the Petitioners for t h e  screening of 

h e r s e l f  and her carry-on a r t i c l e s  when she purc:haserl her f , i c k e t  - 

In a d d i t i o n ,  Part 108 of the Federa l  Avia t ion  h g u l a t i o n s  

gays, t h a t  t h e  security systems be piit in place by the airlines are 

to provide f o ~  the sa fe ty  of persons and um~eru (,emphasis addedj 

traveiing in air tr.aneportt,ation. 14 CFR 1 0 R . T 7 1 a i (  I). To tha t ,  end, 

the Petitioners remi.ve a ben.ef i t  from the screening in t h a t  it 

serves to protect, t h e i r  in f l ight ,  personnel and t h e i r  property,  t o-  

w i t  * the  planes, from being in ju red  or des t royed - C!onsequently, 

t h e  passengers and even peop1.e who are nut, passen.gers receive that 

same be l i e f i t  as well. Passengers receive this benefit during tile 

actual t r a n s p o r t a t i o n ,  a s  is the purpose of the FAA r e g u l a t i o n ,  but, 

n o n- t i c k e t e d  pe r sons  as well as t h e  Petitioners' ground crews are 

rece iv ing  t h a t  benefit as well, in t h a t  they are b e i n g  protected 

f r o m  wea.pons or exp3.crsive  device^ while waiting i n  t h e  

g ree t ing /ho l ,d ing  area before the passengers ac tual  1.y board the 

plane. 

The mutual. b e n e f i t  derived f r o m  t h i s  bailrnent can be seen  in 

anuthez.  light as well. F 'e t i t i one r  Delta was in business XI make 

money. Their means f o r  do ing  t h i s  was to provide a i i * l i n e  f1 igh t . s  

to the p u b l i c  f o r  w h i c h  t h e y  charged a fee. In or-der tic) legally 

provide  tha t .  sewice  t h e y  had to supply a 

screening d e v i c e  w: provid ing  anyone a i r  t r a n s p u r t a t  ion.  The 

Respondent wanted t c )  get from Point .  A 'to P o i n t  B as q u i c k l y  and 

cnnven i en t i y  as possi'ole. I n  o r d e r  t o  do t h a t  she had to o b t , a i n  

t h e  s e r v i c e  of an  airline. In order to o b t a i n  such .a sexvice she 
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had to pay a fee for. it as well as comply with the legal 

requirements f o r  flying, (i.e. passing through t h e  s c r s a n i n g  

device i - ahus. Goth parties were to o b t a i n  a b e n e f i t .  The 

Petitioners would make money, and the Respondent would get tram one 

des t ina t ion  to another Thus, the bailment. that w a s  created during 

the p1soce~;s w a s  one t h a t  was mutually en te red ,  so t h a t  bo th  parties 

could  uhtain t h e  benefit they were seeking.  Of csrurse they w e ~ e  

not  receiving these long range Lenefi-Ls diyectly from the bailment,  

but it w a s  an i n t eg ra l  part. of their achieving them. 'Therefore, 

f u r  the Petitioners ~ C J  claim t h a t  they were providing this service 

g ra tu i tuus ly  and wi thou t  benefit j u s t  does not appear l o g i c a l  in 

l i g h t  of the facts  of t h i s  case, and the j u r y ,  t r i a l  co t i r t ,  and 

appellate court, EU decided. 

m 

A Federal court, case which t h e  Petitioners have r iot  c i t e d  ir, 

their Brief  is the case of G i n  yww Thp_..M,lacke&ut Purgaratjpn. '141 

F.Supps. 1454 withdrawn (1)- Hawaii 1990), i9913 W.L. 9596'7. was 

a Federal District Court case from Hawaii involv ing  a l o s s  :if 

jewelry at the M i a m i  International A i r p o r t .  In  m, t h e  P la i r i t i f f  

suffered a l o s s  of his jewelry as it w a s  going- through t h r  

screening process,  where t he  security checkpoint w a s  manned by 

e r n ~ l u y e e v  of the  Wackenhut Corporation. a t  Y5gr74. T h a t  c o u r t  

in issuing i t u  ruling s ta ted.  it f e l t  t h a t  s ecu r i t y  companies such 

as Wackenhut have a duty to safeguard the belongings of persons  

pas s ing  Shrnugh t,he secur i ty  checkpoint.  i Fc. 95984 ) ~ 'The ccsurl: 

no ted  t h a t  in the U case. one of Wackenhut's ~ m p l u y e e s  t e s t i f i e d  

that the company considered i ts  only priority $0 be t h a t  of 

c a r w i n g  ou t  FAA r e g u l a t i o n s  promulgated i n  the Code at' Federal 
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Regulations, and that t h i s  viewpoint w a s  maintained despi%e the 

f a c t  t h a t  Wackenhut knew passengers could nut, keep A v i sua l  wstch 

over their bag% thruughout, t h e  i n spec t ion  process- U. Tb.e court 

went 'sn to no te  that the requirement fciT having the secu r i t y  

checkpoints was a Federal r e g u l a t i o n  imposed upon airlines, 'but 

"the fact t h a t  a Federal agency has imposed certain d11~ties upon a 

company does not  rnear, that company then r ises a'bove any need to 

consider that it may have had. o t h e r  responsibilities to the 

publ ic"  - U- a.t, 95985; a u w o o d  Y. R~~~n:-McC;ee,._-~~!,.., 464 U.S- 2 3 8 ,  

:Lo4 S , C t .  615, '78 L - E d .  2d 443 ( 19H4) - T h e  CourS, held &at an 

ordinary negligence standard w a s  aprilicahle i n  t h a t ,  case. .Ld- at 

95985.  

No Fl.orida c a u r t  had ever addreused this itwue be fo re ,  in 

regard to the specific f a c t s  of the i n s t a n t  case. T h e  case that 

appears t o  be closest .  factua1l.y is T3lm;lrnli v .  J 7 & a d ; i r 3  458 

N.T-:5 .2d 15'3 ( 19 /33 ) ,  from New Y0r.k. The c(:Jurt, in &ern%~Qh under 

Eimilar circumstances fvtmd there hmd been an implied hailrn~n?; 

created Gecau.se %he airline had come into lawful Fmsseasj.on of 

anocher as p m p s r t y  other than  by mutua l  c o n t r a c t  of hai .lment. U-  

at 160- 'The couirt, then went on to apply i3 sirnpie negligence 

E;ta.ndard in determin.i.ng t h e  bailee s Iiabi. l i . . ty - ,M. 

l'he court  in Trernsrolj reached t h e  right,  d e c i s i o n  'but used a 

d i f f e r e n t  J.abe1 at least as it would apply under F lo r i .da  law. 

C l e a r l y ,  under the more detailed fac t s  in the iris-t,ant case there 

was more than an implied bililment created. It was fully understcrod 

by both  parties that in order far the Respondent, to rbeceive t-he 

b e n e f i t  of transportation tha t ,  she was seeking! t h a t  she w o u l d  have 
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to r e l i n q u i s h  possess ion  (3E her handbags to the Petitionem .' 

custody hefore  e n t e r i n g  the s t e r i l e  area. As the P e t i t i o n e r s  were 

bei.ng compensated for t h i s  through the t i c k e t  price, it is apparent 

t h a t  at the very least there  w a s  a mutual contr.act of bailrnent,. 

This is preciF.:el.y th.e r u l i n g  t h a t  w a s  made b y  thze Fouyth District 

Court, of Appeal, w h e n  it determined in i ts  June 12, .1991 opin ion ,  

tha t  t h e  Lailnzent that w a s  created in this sit.ua.t;i.un wa.6 indeed a 

mutual bailrnent and not a g r a t u i t o u s  bailrnent. As suck,  the Fourth 

D i s t r i c t  I Y ruling tha t ,  the t r i a l  court was correct in applying ail 

o rd ina ry  negligence s tandard  i n  t h i s  case shuu1.d he upheld. 

l-six!& 
THE IIECISIUN OF THE F(3rTJRTH DLSTHTC?' COURT (3F APPEAL 
(3RDERING A NEW TRIAL IN THE UNDERLYING INSTANT CASE, 
EXPRESSLY AND DIRECTLY CClNFLICTS WITH T)ECISIUNS O F  C3THEFC 
UISTRICT ( X U R ' T S  (:IF APPEAL AND THE SUPREME (YCiURT (IF 
FLClRIL'A O N  THE SAME QUESTION OF LAW. 

As t h i a  Court has already accepted ju r i sd , i c t , i on  of: this case 

w i t h  regard to the ques t ion  that w a s  c , e r t i f i ed  to it by the Fourth  

D i s t r i c t  Court  of Appeal, the Respondent is seeking to have *chis 

Court review the ent i re  decis ion  uf the Fourth  D i s t r i c t  ( h u r t  of 

Appeal pu r~uan i ;  to i ts  j u r i s d i c t i o n  under Florida Rule of Appe:Llate 

Procedure Y - 03Cr( a 1 ( 2  1 f A )  ( i v  j . In this case t h e  u k c i u i c m  rendered 

by the Four th  D i s t r i c t  Court, crf Appe.31 d i r e c t l y  and expressly 

c o n f l i c t s  w i t h  d e c i s i o n s  rendered throughout t h i s  s t a te  at t h e  

appell-ate .level as weII. ans the Supreme Court l e v e l .  Based upon 

t h c r s e  a u t h o r i t i e s  this court has ju r i . sd ic t ion  tc consider. t h i E  

m a t t e r -  
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The  o p i n i o n  of th5 Four th  D i s t r i c t  Cour t ,  of Appeal, uphold.cj: 

every decision t h e  t r i a l  court, made w i t h  regard to the l a w  the 

court applied before ,  du r ing ,  and a f t e r  the uridrrLying trial of 

this case. Ehwever. the  Four th  D i s t r i c t  ru led  t h a t  with regard to 

the issue of damages, the t r i a l  c o u r t  had misled counsel for the 

P e t i t i o n e r s  ( Cross-Respondents ) Gy stating t h a t  damages wuznld be 

limited to an amount previmmly determined by a ~ T ~ ~ C P S Y O L -  judge,  

who had erroneously entered a partial summary judgment against the 

Respondent. In an e f f o r t  to avoid d u p l i c a t i o n  and expense, the 

trial cour.t allowed t h e  full issue of damages and liability to be 

decided by the jury. 

The jury r e tu rned  a verdict. f u r  the Respondent ,  and then i n  

an attempt to fashion a comprehensible f ina l .  judgment, the t r i a l  

court en te red  a judgment; f o r  the Hespundent in the f u l l  amount of 

the jury verdict. The unde r ly ing  appeal then ensued. The Fourth 

D i u t r i c t ;  Court of Appeal, in ruling on the c a ~ e ,  held that  all at 

the Legal decisions made by the t r i a l  court wexw c o m e c t ,  y e t  it 

reversed t h e  decision f o r  a n e w  trial on tmth T*h.e issues of 

liability and damages. 

The decision rendered by t h e  F o u r t h  D i s t r i c t  C'ourt 0 5  Appeal. 

is in d i r e c t  conflict. w i t h  t h a t  of j4-U- Bar JW, i m - .  et a 1  v .  

Wi l su l imerEar t  i 1 i zer  r o a  116 F1.a. 796. 156 So. 1383 ( 19.34). 

The ho ld ing  i n  Eorser w a s  t h a t  where 

" t h e  r - e c u r ~ l  a s  a whole  shows t h a t  the judgnlanc rendered 
acr:oz7du w i t h  justice in t h e  premises. and that a revertaal 
of  the cause fcrr tJie correction of such technical errors 
as may have u c c u ~ r e r l  must inevitably lead tc. the 
rendition of a new judgment identical with t h a t  now 
appealed from. i-eversal  is not authorized". U- at 8/34. 

T h e  FouxBth D i s t r i c t  -8 opin ion  d i r e c t l y  oonflicte w i t h  t h e  Elrrrler 



op in iun  in that it s ta tes  t h a t  every t h i n g  that lega.Lly w o u l d  have 

an effect, on the  outcome of a new trial, w a s  done c o r r e c t l y ,  yet, 

the cou'rt irrmists t h a t  the m a t t e r  be re- tried. The legal 

principles  which wouid contrail in any s u k ~ ~ e ~ p , . ~ e n t  trial would be 

i d e n t i c a l  t n  t h o s e  of the f F r s t  trial, t h u s  it i ~ :  inconceivable 

that, the cmt..com cou1.d be any d i f f e r e n t  t h a n  the o r i g i n a l  ~ 

Clearly,  to require a. new t r i a l  under those circumstances, (as the 

Fourth Dis t r ic t  has  done ) cunf l i c t , s  w i . t h  this Court '* s p r i o r  

decisicln in ba. 

The op in ion  by the Fourth  Dis t r ic t  Court of A p p e a . L  eltabes that, 

the F ' e t i t i o n e r s  were prejudiced by the trial judge's statements  

that, the Summa~y Judgment. en tered  by the p r i o r  , t r i a l  judge w o u L d  

be upheld. This order was entered, i n  spite of the fac t  that the 

Four th  D i s t r i c t  Cour t  o f  Appeal admi t t ed  that. t h e  Sunirnary Judgment; 

entered by the pr.evious judge was erraneausly entered. I-iow then 

WEE t h e  Petitioners p r e j u d i c e d ?  A t  90 t i m e  k~eforre the Fciurth 

District Gour t  of Appeal issued their o p i n i o n  in t h i s  case, had the 

P e k i t i v n e r s  made any showing of how they had been p r e j u d i c e d  by the 

t r i a l  c o u r t " s  a c ' t i o n s -  

T h e  t r ia l .  cou1.t + s  stacernewts regapding limited iiability were 

never made in f r o n t  of the ,jury. How then  would t h e  E ' e t i t i u n e r s  

have acted differently d ~ i ~ i n g  t h e  t r i a l  if the court. had nat, t o l d  

them their 1 . i i tb i . l i ty  w o u l d  be l imi ted?  @a& t..he;r hZAve "tp&& 

hder" ' ?  That is inconceivable  I The Petitioners put on eviderxe 

of the value of the j e w e l . r y ,  t h e y  had expert testimony, and they 

con te s t ed  the testimony that was put on by the Respnndent- T h e y  

32 



argued about the v a l u a t i o n  of t h e  Jewelry i n  t h e i r  rlusing 

argument. (R- 145'7)-  What cou ld  they have p a s s i l l y  done any 

differently'? The answer i s ,  a b s o l u t e l y  no th ing .  

T h e  F o u r t h  Di,c:trict Cburk o f  Appeal in fashioning its dec i s ion  

apparently over looked one of i ts  ~ J W I  p r i o r  decisions which held 

t h a t  errors which do not effect the outcome of the trial are not, 

harmf IX 1 &&&Qu~ P ) o u ~ :  1 A 4 , 201 Su.2'd 917, 919 IF1.a. 4th IlCA 

196'71. That, courtJ noted t h a t  t e s t  jE;  w h e t b .  e r . . _ A L L E _ t d E  

errQ"r r ,umi=.  of. Fi .di f f e r en t  re&t wo11M have heen re iL!zhE.dbv 

the .jury. .M. See U m e l i u ~ y _ .  Statebq 49 S0.2d 332 (Fla- 1 9 5 0 ) ;  

b & a A L i m L  de G&a v .  Steclrel . 134 So.2d 23 (Fla. 3d DCA 1961) ~ 

The Fourth Dist r ic t  ( h u r t  of Appeal acknuwledged t h a t  all of 

the t r i a l  court's actions w i t h  regard to the j u r y  instructions were 

C C J ~ F ~ C ~ .  In o r d e r i n g  a new trial, thP F o u r t h  District Court  of 

A ~ ~ e a 1  has set in mot ion  a diaplicate t r i a l  f o r  which the outcome 

is already known. T h a t  is a tremendous w a s t e ,  of judicial 

resources, not to mention an unduly hurderisorne expense t o  a l l  of 

t h e  parties involved- C'Learly. the order  requiring a new t r i a l  w a s  

entered i n  deroga t ion  n f  t h e  law u f  F l o r i d a ,  and even the Fourth  

District Court of Appeal. -3 nwn p rev ious ly  established princlpals 

of law. 

T h e  T h i r d  District Cour t  of Appeal has taken a s i m i l a r  

p o s i t i o n  i n  $eabaBrd A i r 1  ine R a i l m d  Conparxv v. $Ic.Cutchg a, 150 

So.Zd 57'7 ( F l a .  3cl. LCA 1963 ) . In ;<eahomd , the cour t  held that a 

v e r d i c t  ehuu ld  no t  have been set aside unless t h e  E Y Y O ~  is 

sufficiently grave EO as to he prejudicial. M- In Seabaa&, 
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a f t e r -  making a careful  examinat ion of the record, the court ;  

determined that t h e  ern-jr in quest ion w a s  not p r e j u d i c i a l ,  Ld. at 

578 - 

In t h e  instant case it appears as though the Four%h D i s t r i c t  

Court, of Appeal did not make a careful  examination of the  record. 

For if it, had, it wou1.d have seen t h a t  the erraw- w h i r h  may have 

been conimitted by .the t r i a l  c o u i - t ~ s  mi s - s t a t emen t s ,  r o u l d  no+, have 

had such a prejudicial effect so a~ to change the vutc~nze of the 

verdict;,  When this Court looks  cmefu l ly  at t h e  record of t h i s  

case. it will see %hat j  while the t r i a l  c o u r t ' s  statements a 2 r ~ ~ t ~  the 

l i m i t a t i o n  of l i a b i l i Z , y  may have been incorrect,  they wer-e not; in 

the presence cf t8he j u r y  and c e r t a i n l y  n o t  s u f f i c i e n t  SO AY to 

cause pre, iudieial  error. The j u r y  instructions were proper ,  b o t h  

s i d e s  presented conflicting evidence of values of the lost 

property. The j u r y  rendered i ts  ve rd i c t .  What would a new t r i a l  

accompl is l i?  It would be a warte of the judic i .a l  process ,  cause 

added cos ts  to a l l  involved! As such, the Four th  District Caurt, 

of Appeal's decivrion to o r d e r  a new t r ia l  in this case. shou ld  be 

reversed as no prejudicial e r r o r  was committed on the part of t h e  

t r i a l  c o u r t  
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VIII, 

For the reasons set f o r t h  herein7 it is r e s p e ~ t f u l l y  requested 

t h a t  t h i s  Honorable Chur t  affirm in part the decision of the F n u r t h  

D i s t r i c t  Court of Appeal below, and reverse that par t  of  its 

opinion which  arderhed a n e w  t r i a l .  

Hespectfuliy s u b m i t t e d , A  

FARISH. FARISH, & R O M A N 1  
Uenco U L d g . ,  3 1 6  Banyan Ulvd. 
E . 0 -  Box 388'7 
West Palm Beach, Flurida 33402 
(40'7 ) 659-35OCr 
Attorneys for : ~espondent/Cross-Pet i t i a n e r  
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I HEREBY CERTIFY t ,ha t  a t rue  copy ef the foregoing w a ~  

f u r n i s h e d  by U.5-  M a i l  to B o n i t a  Kneel.and, Esquire, P.0. Bc~x 1438. 

Tampa, FlrJr ida 33601, and to She l ly  W. Lein icke ,  Esquire, 1 

B r a w a ~ d  Bmlevard ,  # 5 ,  Fort Lauderdale, Florida 33301 this J&!..,. __ 

day of January,  199%- 


