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STATEMENT OF THE CASE A N D  FACTS 

P e t i t i o n e r  was c h a r g e d  b y  a n  i n f o r m a t i o n  f i l e d  i n  t h e  

C i r c u i t  C o u r t  o f  O r a n g e  C o u n t y ,  F l o r i d a ,  w i t h  s e x u a l  b a t t e r y  a n d  

k i d n a p p i n g .  ( R  2 8 4 )  He was t r i e d  by  a j u r y  on J a n u a r y  2 3  a n d  

2 4 ,  1 9 9 1 ,  a n d  f o u n d  g u i l t y  o f  k i d n a p p i n g .  ( R  1 6 9 - 1 7 0 ,  1 7 0 - 1 8 7 ,  

310, 311) He was s e n t e n c e d  a s  a n  h a b i t u a l  o f f e n d e r  on J a n u a r y  

2 5 ,  1 9 9 1 ,  t o  s p e n d  h i s  l i f e  i n  p r i s o n .  ( R  2 7 0 ,  336-337)  On 

F e b r u a r y  2 2 ,  1 9 9 1 ,  h i s  m o t i o n  t o  c o r r e c t  a n  i l l e g a l  s e n t e n c e  was 

d e n i e d .  ( R  277-278 ,  3 4 1 - 3 4 2 ,  3 4 3 )  

The  O f f i c e  o f  t h e  P u b l i c  D e f e n d e r  was a p p o i n t e d  t o  r e p r e s e n t  

P e t i t i o n e r  a n d  h e  t i m e l y  a p p e a l e d  t o  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

A p p e a l .  ( R  3 4 4 ,  3 3 9 )  On O c t o b e r  31, 1 9 9 1 ,  h i s  c o n v i c t i o n  a n d  

s e n t e n c e  were  a f f i r m e d .  B u c k h a l t e r  v .  S t a t e ,  1 6  F.L.W. D2772 

( F l a .  5 t h  D C A  O c t o b e r  31, 1 9 9 1 ) .  ( A p p e n d i x ) .  O n  November 2 0 ,  

1 9 9 1 ,  h e  f i l e d  h i s  n o t i c e  t o  i n v o k e  t h i s  H o n o r a b l e  C o u r t ' s  

d i s c r e t i o n a r y  j u r i s d i c t i o n .  
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SUMMARY OF ARGUMENT 

The  D i s t r i c t  C o u r t  i n  i t s  o p i n i o n  h e r e i n  a c k n o w l e d g e s  d i r e c t  

a n d  e x p r e s s  c o n f l i c t  w i t h  J o h n s o n  v .  S t a t e ,  5 6 8  So .2d  5 1 9  ( F l a .  

1st  D C A  1 9 9 0 ) .  T h e  q u e s t i o n  r a i s e d  b y  t h i s  a p p e a l  i s  a l s o  

p e n d i n g  r e v i e w  by t h i s  H o n o r a b l e  C o u r t  i n  B u r d i c k  v .  S t a t e ,  1 6  

F.L.W. D1963 ( F l a .  1st D C A  J u l y  2 5 ,  1 9 9 1 ) ;  a n d  T u c k e r  v .  S t a t e ,  

5 7 6  S o . 2 d  9 3 1  ( F l a .  5 t h  DCA 1 9 9 1 ) .  
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ARGUMENT 

THE D I S T R I C T  COURT OF A P P E A L ' S  
D E C I S I O N  DIRECTLY A N D  EXPRESSLY 
R E C O G N I Z E S  C O N F L I C T  W I T H  T H E  

. 
DECISION I N  JOHNSON V .  STATE, 5 6 8  
So .2d  5 1 9  ( F l a .  1st D C A  1 9 9 0 ) .  

A p p e l l a n t  was c o n v i c t e d  o f  k i d n a p p i n g  i n  o r d e r  t o  f a c i l i t a t e  

t h e  c o m m i s s i o n  o f  a s e x u a l  b a t t e r y ,  a f i r s t - d e g r e e  f e l o n y  

p u n i s h a b l e  by l i f e .  ss. 7 8 7 . 0 1 ( a ) ,  7 8 7 . 0 1 ( 2 ) ,  F l a . S t a t .  ( 1 9 8 9 ) .  

( R  1 6 9 - 1 7 0 ,  1 7 0 - 1 8 7 ,  2 7 0 ,  3 1 0 ,  311,  3 3 6 - 3 3 7 )  H i s  m o t i o n  t o  

c o r r e c t  a n  i l l e g a l  s e n t e n c e ,  i. e . ,  o n e  i m p o s e d  u n d e r  t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e  f o r  a f i r s t - d e g r e e  f e l o n y  p u n i s h a b l e  by  

l i f e ,  w a s  d e n i e d .  ( R  277-278 ,  3 4 1 - 3 4 2 ,  3 4 3 )  

I n  a f f i r m i n g  P e t i t i o n e r ' s  l i f e  s e n t e n c e  a s  a n  h a b i t u a l  

o f f e n d e r ,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  w r o t e :  

We r e c o g n i z e  c o n f l i c t  w i t h  
J o h n s o n  v .  S t a t e ,  5 6 8  S o . 2 d  519 
( F l a .  1st DCA 1 9 9 0 ) .  

B u c k h a l t e r  v .  S t a t e ,  1 6  F.L.W. D2772 ( F l a .  5 t h  DCA O c t o b e r  31, 

1 9 9 1 ) .  ( A p p e n d i x ) .  Johnson h e l d  t h a t  a t r i a l  c o u r t  w a s  n o t  

a u t h o r i z e d  t o  i m p o s e  a s e n t e n c e  u n d e r  t h e  h a b i t u a l  v i o l e n t  

o f f e n d e r  s t a t u t e  f o r  a s e c o n d - d e g r e e  m u r d e r  c o n v i c t i o n  w h i c h  h a d  

b e e n  r e c l a s s i f i e d  a s  a l i f e  f e l o n y .  

T h e  i s s u e  o f  w h e t h e r  S e c t i o n  7 7 5 . 0 8 4 ,  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e ,  a p p l i e s  t o  f i r s t - d e g r e e  f e l o n i e s  p u n i s h a b l e  by l i f e  i s  

p r e s e n t l y  p e n d i n g  r e v i e w  by t h i s  H o n o r a b l e  C o u r t  i n  B u r d i c k  v .  

S t a t e ,  1 6  F.L.W. D1963 ( F l a .  1st D C A  J u l y  2 5 ,  1 9 9 1 )  ( F l a .  S u p .  

C t .  Number 7 8 , 4 6 6 ) ;  a n d  T u c k e r  v .  S t a t e ,  5 7 6  S o . 2 d  931 ( F l a .  5 t h  

D C A  1 9 9 1 )  ( F l a .  S u p .  C t .  Number 7 7 , 8 5 4 ) .  
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CONCLUSION 

F o r  t h e  r e a s o n s  e x p r e s s e d  h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h i s  H o n o r a b l e  C o u r t  e x e r c i s e  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  a n d  r e v i e w  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i n  t h i s  

c ause .  

R e s p e c t f u l l y  s u b m i t t e d ,  

JAMES B.  GIBSON, PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

B R Y N N  NfiTON 
ASSISTANT PUBLIC DEFENDER 
F l o r i d a  Bar Number 1 7 5 1 5 0  
112-A O r a n g e  Avenue  
D a y t o n a  B e a c h ,  F l o r i d a  3 2 0 1 4 - 4 3 1 0  
904-252-3367  
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R idgewood  A v e n u e ,  D a y t o n a  B e a c h ,  F l o r i d a  3 2 1 1 4 ,  b y  d e l i v e r y  t o  

h i s  b a s k e t  a t  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ;  a n d  by  m a i l  t o  

M r .  D e n n i s  B u c k h a l t e r ,  P .  0. Box 6 9 9 ,  S n e a d s ,  F l o r i d a  3 2 4 6 0 ,  t h i s  

2 0 t h  d a y  o f  November ,  1 9 9 1 .  

A T T O R N E ~  

C 

4 



,. I .- 

I N  THE D I S T R I C T  COURT OF APPEAL OF THE STATE OF FLORIDA 
FIFTH DISTRICT JULY TERM 1991 

I ) ~  

. *  

. 

DENNIS BUCKHALTER, 

Appel 1 an t  , 

V .  

STATE OF FLORIDA, 

Appellee. 

I 
Opin ion f i l e d  October 31, 1991 

Appeal from t h e  C i r c u i t  Court 
f o r  Orange County, 
Richard F. Conrad, Judge. 

James 6. Gibson, Pub l i c  Defender, and 
Brynn Newton, Ass i s tan t  Pub l i c  Defender, 
Daytona Beach, f o r  Appe l lan t .  

. NOT RNAL UNtlLTHE TIME EXPIRES 
TO FILE REHEARING MOTION, AND, 
IF FILED, DISPOSED OF. 

CASE NO. 91-479 

Robert A. Bu t te rwor th ,  A t to rney  General, 
Tallahassee, and James N. Charles, 
Ass i s tan t  A t to rney  General, 
Daytona Beach, f o r  Appellee. 

PER CURIAM. 

We recognize c o n f l i c t  w i t h  Johnson u. State, 568 So.2d 519 (F la.  1 s t  DCA 

1990). 

AFFIRMED . 

COBB, SHARP, W., and HARRIS,  J.J., concur. 
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