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STATEMENT OF THE CASE 

P e t i t i o n e r  w a s  c h a r g e d  b y  a n  i n f o r m a t i o n  f i l e d  i n  t h e  

C i r c u i t  C o u r t  o f  O r a n g e  C o u n t y ,  F l o r i d a ,  w i t h  s e x u a l  b a t t e r y  a n d  

k i d n a p p i n g .  ( R  2 8 4 )  He was t r i e d  by  a j u r y  on  J a n u a r y  2 3  a n d  

2 4 ,  1 9 9 1 ,  a n d  f o u n d  g u i l t y  o f  k i d n a p p i n g .  ( R  1 6 9 - 1 7 0 ,  1 7 0 - 1 8 7 ,  

310, 311) He w a s  s e n t e n c e d  a s  an h a b i t u a l  o f f e n d e r  on J a n u a r y  

2 5 ,  1 9 9 1 ,  t o  s p e n d  h i s  l i f e  i n  p r i s o n .  ( R  2 7 0 ,  336-337)  On 

F e b r u a r y  2 2 ,  1 9 9 1 ,  h i s  m o t i o n  t o  c o r r e c t  a n  i l l e g a l  s e n t e n c e  was 

d e n i e d .  ( R  277-278 ,  3 4 1 - 3 4 2 ,  3 4 3 )  

P e t i t i o n e r  a p p e a l e d  t o  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  

w h i c h  a f f i r m e d  h i s  c o n v i c t i o n  a n d  s e n t e n c e  on  O c t o b e r  31, 1991. 

B u c k h a l t e r  v .  S t a t e ,  5 8 7  S o . 2 d  1 1 8 6  ( F l a .  5 t h  D C A  1 9 9 1 ) .  T h i s  

H o n o r a b l e  C o u r t  a c c e p t e d  j u r i s d i c t i o n  o f  t h i s  c a u s e  on  March  1 0 ,  

1 9 9 2 .  
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STATEMENT OF THE FACTS 

R m  Blllb, a s t u d e n t  a t t e n d i n g  S o u t h e a s t e r n  Academy i n  

O r l a n d o ,  F l o r i d a ,  t e s t i f i e d  t h a t  s h e  had  m e t  P e t i t i o n e r  t h r o u g h  

m u t u a l  f r i e n d s  a n d  had  gone  o u t  w i t h  him i n  g r o u p s  o f  p e o p l e  a n d  

v i s i t e d  h i s  a p a r t m e n t  d u r i n g  t h e  two weeks  t h a t  s h e  knew him. ( R  

27-29, 83, 98) She  had  a boy f r i e n d  i n  h e r  home town  o f  S a n  

A n t o n i o ,  T e x a s ,  whom s h e  w a s  g o i n g  t o  v i s i t  on t h e  o c c a s i o n  t h a t  

P e t i t i o n e r  had  g i v e n  h e r  a r i d e  t o  t h e  O r l a n d o  a i r p o r t .  (R 27- 

30, 40, 118) On Augus t  4, 1990, s h e  a n d  P e t i t i o n e r  were g o i n g  t o  

go t o  a movie  b u t  i n s t e a d  a t e  d i n n e r  and  w e n t  t o  h i s  a p a r t m e n t  by 

way of s h o r t  v i s i t s  t o  o t h e r  res idences .  ( R  30, 31-34, 87) A t  

o n e  s t o p ,  s h e  s a i d ,  s h e  t r i e d  t o  c a l l  h e r  boy f r i e n d  b u t  t h e r e  

w a s  no  a n s w e r .  ( R  34, 86-87) 

0 A t  P e t i t i o n e r ' s  a p a r t m e n t ,  M s .  B s a i d ,  h e  t o l d  h e r  t h a t  

someone would p i c k  h e r  up and  d r i v e  h e r  b a c k  t o  t h e  d o r m i t o r y  b u t  

t h a t  p e r s o n  n e v e r  a r r i v e d .  ( R  35-36, 38) When P e t i t i o n e r  f e l l  

a s l e e p ,  s h e  t e l e p h o n e d  h e r  boy f r i e n d  b u t  hung up  b o t h  t e l e p h o n e s  

i n  t h e  a p a r t m e n t  when s h e  h e a r d  P e t i t i o n e r  p i c k  up t h e  e x t e n s i o n .  

( R  38, 39, 90-92, 94) She t e s t i f i e d  t h a t  P e t i t i o n e r  became a n g r y  

a n d  s a i d  s h e  had  been d i s r e s p e c t f u l  t o  c a l l  a n o t h e r  man on h i s  

t e l e p h o n e .  ( R  40) S h e  t h e n  l e f t  t h e  a p a r t m e n t ,  l o o k i n g  f o r  a 

t e l e p h o n e .  ( R  40, 41, 95) When P e t i t i o n e r  d r o v e  up a n d  s a i d  h e  

would t a k e  h e r  home, s h e  g o t  i n  h i s  ca r .  ( R  41, 42, 95-96) 

Ms. B m  s a i d  P e t i t i o n e r  d r o v e  a r o u n d  a w h i l e ,  u n t i l  h e  

s t o p p e d  h i s  c a r  on a d a r k  s t r e e t  a n d  t o l d  h e r  s h e  h a d  t w o  

c h o i c e s ,  t o  e i t h e r  h a v e  s e x  w i t h  him o r  be  s h o t .  ( R  43-48) She  0 
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s a i d  t h e y  h a d  s e x  i n  t h e  b a c k  s e a t  of  h i s  ca r ,  a n d  h e  s a i d  t h e y  

would  d o  i t  a s e c o n d  time a t  h i s  a p a r t m e n t .  ( R  49-55, 59) They 

r e t u r n e d  t o  h i s  a p a r t m e n t ,  s t o p p i n g  e n  r o u t e  a t  a c o n v e n i e n c e  

s t o r e  a n d  a Waffle H o u s e ,  w i t h  Ms. B e d r i v i n g  P e t i t i o n e r ' s  car 

p a r t  o f  t h e  t r i p .  ( R  55, 57-59, 103, 105-109) Ms. B m  s a i d  

s h e  d i d  n o t  l e a v e  b e c a u s e  s h e  was n o t  f a m i l i a r  w i t h  O r l a n d o  a n d  

h a d  n o  i d e a  how t o  g e t  t o  h e r  d o r m i t o r y  e i t h e r  f r o m  t h e  d a r k  a r ea  

w h e r e  t h e y  h a d  p a r k e d  o r  f rom t h e  s t o r e  a n d  r e s t a u r a n t ,  a n d  

b e c a u s e  s h e  t h o u g h t  h e  h a d  a gun.  ( R  27, 46, 48, 56, 58, 59, 82- 

84, 168) S h e  n e v e r  saw a weapon.  (R 50, 82, 98, 99, 113; 165) 

A t  P e t i t i o n e r ' s  a p a r t m e n t ,  Ms. B m  g o t  i n t o  h i s  b e d  

w e a r i n g  P e t i t i o n e r ' s  T - s h i r t  a n d  s o c k s .  ( R  60, 61, 110, 11 1 )  

S h e  s a i d  P e t i t i o n e r  f e l l  a s l e e p  a n d  s h e  l a y  i n  bed  u n t i l  a b o u t  

s i x - t h i r t y  in t h e  m o r n i n g  when s h e  l e f t  t h e  a p a r t m e n t  a n d  w e n t  t o  

a n e a r b y  a p a r t m e n t  f r o m  w h e r e  s h e  c a l l e d  h e r  boy f r i e n d  a n d  h e r  

m o t h e r  a n d  t h e  r e s i d e n t  of t h e  a p a r t m e n t  c a l l e d  t h e  p o l i c e .  (R 

63, 64, 67-70, 111-113, 116, 123, 124, 126, 127, 132) 

P e t i t i o n e r  g a v e  a n  a c c o u n t  t o  a s h e r i f f ' s  d e t e c t i v e  t h a t  

a g r e e d  i n  many r e s p e c t s  w i t h  Ms. -' e x c e p t  t h a t  h e  s a i d  h e  

h a d  made no w e a p o n s  t h r e a t s ,  a n d  t h a t  h e  h a d  o n l y  t o l d  h e r  t h a t  

i f  s h e  d i d  n o t  w a n t  t o  h a v e  s e x  w i t h  h im h e  w o u l d  p u t  h e r  o u t  of  

t h e  car .  He s a i d  a f t e r  t h e y  h a d  had  s e x ,  s h e  d i d  n o t  w a n t  t o  go 

b a c k  t o  h e r  d o r m i t o r y  b e c a u s e  t h e y  would  "wr i t e  h e r  up" b e c a u s e  

s h e  h a d  m i s s e d  c u r f e w .  (R 84, 148-161) 

Ms. B m  h a d  n o  p h y s i c a l  i n j u r i e s .  ( R  101, 165) 

P e t i t i o n e r  n e v e r  t o l d  h e r  s h e  c o u l d  n o t  l e a v e  b u t  s h e  s a i d  s h e  

d i d  n o t  f e e l  f r e e  t o  l e a v e .  ( R  95, 113, 117) 
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SUMMARY OF ARGUMENT 

T h i s  H o n o r a b l e  C o u r t  i s  u r g e d  t o  r e c e d e  f r o m  i t s  d e c i s i o n  i n  

B u r d i c k  v .  S t a t e ,  17 F.L.W. S88 ( F l a .  F e b r u a r y  6 ,  1992) ,  a n d  h o l d  

t h a t  t h e  h a b i t u a l  o f f e n d e r  d o e s  n o t  a p p l y  t o  f i r s t - d e g r e e  

f e l o n i e s  p u n i s h a b l e  by  l i f e .  T h e  s t a t u t e ,  w h o s e  a m e n d m e n t s  were 

e n a c t e d  s u b s e q u e n t l y  t o  t h i s  H o n o r a b l e  C o u r t ' s  a p p r o v a l  o f  

s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t s '  i n c l u s i o n  o f  f i r s t - d e g r e e  

f e l o n i e s  p u n i s h a b l e  by l i f e  as  a d i s c r e t e  d e g r e e  o f  f e l o n y ,  d o e s  

n o t  s p e c i f i c a l l y  i n c l u d e  t h i s  d e g r e e  o f  f e l o n y  i n  i t s  o p e r a t i o n  

a n d ,  b e c a u s e  t h i s  e x c l u s i o n  a t  t h e  l e a s t  c r e a t e s  a n  a m b i g u i t y ,  i t  

m u s t  b e  i n t e r p r e t e d  i n  f a v o r  o f  t h e  a c c u s e d .  The  f a c t  t h a t  t h e  

e x c l u s i o n  o f  f i r s t - d e g r e e  f e l o n i e s  p u n i s h a b l e  b y  l i f e  f r o m  

o p e r a t i o n  o f  t h e  h a b i t u a l  o f f e n d e r  may  a l l o w  d e f e n d a n t s  c o n v i c t e d  

o f  s i m i l a r  o f f e n s e s  b u t  s e n t e n c e d  u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s  

t o  b e  t r e a t e d  m o r e  h a r s h l y  t h a n  d e f e n d a n t s  s e n t e n c e d  a s  h a b i t u a l  

o f f e n d e r s  i s  n o t  a v a l i d  b a s i s  f o r  d e c l a r i n g  f i r s t - d e g r e e  

f e l o n i e s  p u n i s h a b l e  b y  l i f e  t o  b e  i n c l u d e d  i n  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e  when t h e y  c l e a r l y  a r e  n o t .  
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ARGUMENT 

THE HABITUAL OFFENDER STATUTE DOES 
NOT APPLY TO OFFENSES W H I C H  A R E  
PUNISHABLE BY UP TO LIFE I N  PRISON. 

P e t i t i o n e r  w a s  c o n v i c t e d  o f  k i d n a p p i n g  i n  o r d e r  t o  

f a c i l i t a t e  t h e  c o m m i s s i o n  o f  a s e x u a l  b a t t e r y ,  a f i r s t - d e g r e e  

f e l o n y  p u n i s h a b l e  b y  l i f e .  s s .  787.01(1)(a), 787.01(2), 

F l a . S t a t .  (1989). T h i s  H o n o r a b l e  C o u r t  h a s  h e l d  i n  B u r d i c k  v .  

S t a t e  -9 17 F.L.W. S88 ( F l a .  F e b r u a r y  6, 1992)1, t h a t  f i r s t - d e g r e e  

f e l o n i e s  p u n i s h a b l e  by  l i f e  a r e  s u b j e c t  t o  e n h a n c e m e n t  u n d e r  t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e .  s .  775.084(4)(a)(l), F l a . S t a t .  

(1989). N e v e r t h e l e s s ,  P e t i t i o n e r  c o n t e n d s  t h a t  t h e  i s s u e  s h o u l d  

b e  r e s o l v e d  o t h e r w i s e .  

S e c t i o n  775.084(4)(a) p r o v i d e s :  

T h e  c o u r t ,  i n  c o n f o r m i t y  w i t h  t h e  
p r o c e d u r e  e s t a b l i s h e d  i n  s u b s e c t i o n  ( 3 ) ,  
s h a l l  s e n t e n c e  t h e  h a b i t u a l  f e l o n y  
o f f e n d e r  a s  f o l l o w s :  

1. I n  t h e  case  o f  a f e l o n y  o f  t h e  
f i r s t  d e g r e e ,  f o r  l i f e .  

2. I n  t h e  case  o f  a f e l o n y  o f  t h e  
s e c o n d  d e g r e e ,  f o r  a t e r m  o f  y e a r s  n o t  
e x c e e d i n g  30. 

3 .  I n  t h e  ca se  o f  a f e l o n y  o f  t h e  
t h i r d  d e g r e e ,  f o r  a t e r m  o f  y e a r s  n o t  
e x c e e d i n g  10. 

L i f e  f e l o n i e s  a n d  c a p i t a l  f e l o n i e s  a r e  e x c l u d e d  f r o m  t h e  

o p e r a t i o n  o f  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e .  - S e e ,  e .  g . ,  Power  v .  

Mar 
199 

17 
s95 
F e b  

V .  - 

1 S e e  a l s o  e .  g . ,  W e s t b r o o k  v .  S t a t e ,  17 F.L.W. 
c h  26,992); T u c k e r  v .  S t a t e ,  17 F.L.W. S204 ( F l a .  
2); H e n r y  v .  S t a t e ,  17 F.L.W. S204 ( F l a .  March 26, 1 
S t a t e ,  17 F.L.W. S205 ( F l a .  March  26, 1992); Green 
F.L.W. S95 ( F l a .  F e b r u a r y  6, 1992); Weems v .  S t a t e ,  

( F l a .  F e b r u a r y  6, 1992); Mixon v .  S t a t e ,  17 F.L.W. 

-’ 

r u a r y  6, 1992). 

S204 ( F l a .  
March  26, 
992); L o c k  - 

v .  S t a t e ,  
17 F.L.W. 
S96 ( F l a .  
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-' S t a t e  4 6 8  S o . 2 d  511 ( F l a .  5 t h  DCA 1 9 9 0 ) ;  J o h n s o n  v .  S t a t e ,  5 6 8  

S o . 2 d  519 ( F l a .  1st DCA 1 9 9 0 ) .  L i k e w i s e ,  f i r s t - d e g r e e  f e l o n i e s  

p u n i s h a b l e  b y  l i f e  a r e  not included i n  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e .  A c r i m i n a l  s t a t u t e  m u s t  b e  c o n s t r u e d  s t r i c t l y  a n d ,  

w h e r e  t h e  m e a n i n g  i s  u n c l e a r ,  m o s t  f a v o r a b l e  t o  t h e  a c c u s e d .  

S t a t e  v .  J a c k s o n ,  5 2 6  S o . 2 d  58 ( F l a .  1 9 8 8 ) ;  s .  7 7 5 . 0 2 1 ( 1 ) ,  

F l a . S t a t .  ( 1 9 8 9 ) .  T h e  e x c l u s i o n  o f  f i r s t - d e g r e e  f e l o n i e s  

p u n i s h a b l e  by l i f e  f r o m  S e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( a ) ' s  p r o v i s i o n s ,  a t  

t h e  l e a s t ,  c r e a t e s  a n  a m b i g u i t y  a b o u t  t h e  L e g i s l a t u r e ' s  i n t e n t  

r e g a r d i n g  i t s  a p p l i c a t i o n  o r  n o t  t o  t h e s e  c r imes .  

I n  B u r d i c k ,  t h i s  H o n o r a b l e  C o u r t  a l s o  h e l d  t h a t  a l t h o u g h  

S e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( a )  s t a t e s  t h a t  t h e  s e n t e n c e s  f o r  t h r e e  d e g r e e s  

o f  f e l o n i e s  s h a l l  b e  f o r  terms s p e c i f i e d  i n  t h a t  s e c t i o n ,  t h e  u s e  

o f  t h e  term " s h a l l "  d o e s  n o t  r e n d e r  t h e s e  p u n i s h m e n t s  m a n d a t o r y .  @ 
Among t h e  r e a s o n s  f o r  t h i s  c o n c l u s i o n  i s  t h a t :  

I t  i s  a w e l l - e s t a b l i s h e d  r u l e  o f  
s t a t u t o r y  c o n s t r u c t i o n  t h a t  when  a 
s t a t u t e  i s  r e e n a c t e d ,  t h e  j u d i c i a l  
c o n s t r u c t i o n  p r e v i o u s l y  p l a c e d  on  
t h e  s t a t u t e  i s  p r e s u m e d  t o  h a v e  b e e n  
a d o p t e d  i n  t h e  r e e n a c t m e n t .  . . . 

- I d . ,  1 7  F.L.W. a t  S89 .  S i m i l a r l y ,  t h e  f a c t  t h a t  t h e  L e g i s l a t u r e  

a d o p t e d  t h e  1988 a n d  1 9 8 9  h a b i t u a l  o f f e n d e r  a m e n d m e n t s  s u b s e q u e n t  

t o  t h i s  H o n o r a b l e  C o u r t ' s  a p p r o v a l  o f  R u l e  3 . 9 8 8 ,  w h i c h  l i s t s  

"1st p b l "  a s  a s e p a r a t e  d e g r e e  o f  f e l o n y ,  y e t  d i d  n o t  p r o v i d e  f o r  

i t s  a p p l i c a t i o n  t o  f i r s t - d e g r e e  f e l o n i e s  p u n i s h a b l e  b y  l i f e ,  

s h o u l d  r e n d e r  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  i n o p e r a b l e  i n  c a ses  

i n v o l v i n g  t h i s  d e g r e e  o f  f e l o n y .  S e e  e .  g . ,  F l o r i d a  R u l e s  o f  

0 C r i m i n a l  P r o c e d u r e  Re: S e n t e n c i n g  G u i d e l i n e s  ( R u l e s  3 . 7 0 1  & 

-' 
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e 3.988),  5 2 2  S o . 2 d  3 7 4  ( F l a .  1988);  a n d  T h e  F l o r i d a  Bar: R u l e s  o f  

I t h e  n e w  s t a t u t e  was i n e q u i t a b l e  b e c a u s e  i t  was u n d e r - i n c l u s i v e  

C r i m i n a l  P r o c e d u r e  ( S e n t e n c i n g  G u i d e l i n e s ,  3 . 7 0 1 ,  3 . 9 8 8 ) ,  4 8 2  

S o . 2 d  311 ( F l a .  1 9 8 5 ) .  

I n  B u r d i c k ,  t h i s  H o n o r a b l e  C o u r t  w r o t e  t h a t :  

. . . H o w e v e r ,  i f  f i r s t - d e g r e e  
f e l o n i e s  p u n i s h a b l e  b y  l i f e  
i m p r i s o n m e n t  were  n o t  s u b j e c t  t o  
e n h a n c e m e n t  u n d e r  t h e  h a b i t u a l  
o f f e n d e r  s t a t u t e ,  t h e n  d e f e n d a n t s  
c o n v i c t e d  o f  f i r s t - d e g r e e  f e l o n i e s  
w h o  w e r e  s e n t e n c e d  u n d e r  t h e  
h a b i t u a l  o f f e n d e r  s t a t u t e  w o u l d  
p o t e n t i a l l y  r e c e i v e  h a r s h e r  
s e n t e n c e s  t h a n  d e f e n d a n t s  c o n v i c t e d  
o f  f i r s t - d e g r e e  f e l o n i e s  p u n i s h a b l e  
b y  l i f e  who r e c e i v e d  g u i d e l i n e s  
s e n t e n c e s .  . . . 

- I d . ,  1 7  F.L.W. a t  S 8 8 .  I n  h o l d i n g  t h a t  t h e  1 9 8 8  h a b i t u a l  

o f f e n d e r  s t a t u t e  i s  c o n s t i t u t i o n a l ,  h o w e v e r ,  t h e  F i f t h  D i s t r i c t  

C o u r t  o f  A p p e a l  s p e c i f i c a l l y  a d d r e s s e d  a n d  r e j e c t e d  c l a i m s  t h a t  e 
a n d  t h a t  i t  d e n i e d  e q u a l  p r o t e c t i o n :  

. . . I n  B e l l  v .  S t a t e ,  3 6 9  S o . 2 d  9 3 2  
( F l a .  1 9 7 9 ) ,  t h e  s u p r e m e  c o u r t  a d d r e s s e d  
a n  e q u a l  p r o t e c t i o n  c h a l l e n g e  t o  a 
c r i m i n a l  s t a t u t e :  

I n  o r d e r  t o  c o n s t i t u t e  a d e n i a l  o f  
e q u a l  p r o t e c t i o n ,  t h e  s e l e c t i v e  
e n f o r c e m e n t  m u s t  b e  d e l i b e r a t e l y  
b a s e d  o n  a n  u n j u s t i f i a b l e  o r  
a r b i t r a r y  c l a s s i f i c a t i o n .  O y l e r  v .  
B o l e s  368 U.S. 4 4 8 ,  8 2  S . C t .  501, 7 
L . E d . > d  4 4 6 ,  4 5 3  ( 1 9 6 2 ) .  T h e  mere 
f a i l u r e  t o  p r o s e c u t e  a l l  o f f e n d e r s  
i s  n o  g r o u n d  f o r  a c la im o f  d e n i a l  
o f  e q u a l  p r o t e c t i o n .  M o s s  V .  
H o r n i g ,  3 1 4  F . 2 d  8 9 ,  9 2  ( 2 d  C i r .  
1 9 6 3 ) .  

I d .  a t  934. . , . E q u a l  p r o t e c t i o n  d o e s  
,at r e q u i r e  a s t a t e  t o  c h o o s e  b e t w e e n  
a t t a c k i n g  e v e r y  a s p e c t  o f  a p r o b l e m  o r  
n o t  a t t a c k i n g  i t  a t  a l l .  I n  r e  E s t a t e  o f  
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G r e e n b e r q ,  390 S o . 2 d  4 0 ,  4 6  ( F l a .  1980) ,  
a p p e a l  d i s m i s s e d ,  450 U.S. 9 6 1 ,  101 S . C t .  
1 4 7 5 ,  6 7  L.Ed.2d 6 1 0  ( 1 9 8 1 ) .  

K i n g  v .  S t a t e ,  5 5 7  So .2d  8 9 9 ,  9 0 2  ( F l a .  5 t h  DCA 1 9 9 0 ) ,  r e v i e w  

d e n i e d ,  564 So .2d  1086 ( F l a .  1 9 9 0 ) .  

I n  a d d i t i o n ,  i t  h a s  b e e n  r e c o g n i z e d  t h a t  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e  may o p e r a t e  t o  t r e a t  t h o s e  s e n t e n c e d  t h e r e u n d e r  

m o r e  l e n i e n t l y  t h a n  d e f e n d a n t s  who a r e  s e n t e n c e d  p u r s u a n t  t o  t h e  

s e n t e n c i n g  g u i d e l i n e s  f o r  i d e n t i c a l  c r i m e s ,  y e t  t h i s  d o e s  n o t  

i n v a l i d a t e  t h e  s t a t u t e .  S e e ,  e .  g . ,  K i n g  v .  S t a t e ,  1 7  F.L.W. 

D662 ( F l a .  2nd D C A  March  4 ,  1 9 9 2 )  ( e n  b a n c  o p i n i o n ) .  

- 
-- 

T h e  reenactment o f  t h e  h a b i t u a l  o f f e n d e r  s u b s e q u e n t  t o  t h e  

a p p r o v a l  b y  t h i s  H o n o r a b l e  C o u r t  o f  t h e  s e p a r a t e  d e g r e e  o f  f i r s t -  

d e g r e e  f e l o n i e s  p u n i s h a b l e  b y  l i f e  w i t h  n o  p r o v i s i o n  f o r  t h e  

s t a t u t e ' s  a p p l i c a t i o n  t o  t h e s e  f e l o n i e s  c r e a t e s ,  a t  t h e  l e a s t ,  a n  e 
a m b i g u i t y  w h i c h  m u s t  b e  c o n s t r u e d  i n  P e t i t i o n e r ' s  f a v o r .  T h e  

p o s s i b i l i t y  o f  d i s p a r i t y  among s e n t e n c e s  i s  n o t  a v a l i d  b a s i s  f o r  

r e v i s i n g  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  by  a p p l y i n g  i t  t o  a d e g r e e  

o f  f e l o n y  w h i c h  w a s  o m i t t e d  f r o m  t h e  s t a t u t e  by t h e  L e g i s l a t u r e .  

P e t i t i o n e r ' s  s e n t e n c e  m u s t  b e  c o r r e c t e d .  
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CONCLUSION 

F o r  t h e  r e a s o n s  e x p r e s s e d  h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h i s  H o n o r a b l e  C o u r t  r e c e d e  f r o m  i t s  d e c i s i o n  i n  

B u r d i c k  v .  S t a t e ,  1 7  F.L.W. S88  ( F l a .  F e b r u a r y  6 ,  1 9 9 2 ) ,  h o l d  

t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  d o e s  n o t  a p p l y  t o  f i r s t - d e g r e e  

f e l o n i e s  p u n i s h a b l e  b y  l i f e ,  a n d  r e m a n d  t h i s  c a u s e  f o r  

r e s e n t e n c i n g  w i t h i n  t h e  s e n t e n c i n g  g u i d e l i n e s .  
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CONVICTION AFFIRMED; SEN- 
TENCE VACATED; REMANDED. 

DAUKSCH, GRIFFIN and DIAMANTIS, 
JJ., concur. 
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PER CURIAM. 
AFFIRMED. See Thomas v. State, 583 

So.2d 336 (Fla. 5th DCA 1991). 

W. SHARP and COWART, JJ., concur. 

DAUKSCH, J., concurs specially with 

DAUKSCH, Judge, concurrihg specially. 
I concur because I am bound by the 

Thomas v. State, 583 So.2d 336 (Fla. 5th 
DCA 1991) decision. However, I am moved 
to say that a reading of the transcript 
clearly shows this appellant was arrested 
and jailed for riding his bell-less bicycle 
merely in order to permit a search incident 
to arrest. Had appellant been given a sum- 
mons (“ticket”) no search would have been 
lawful. Thus it appears appellant’s arrest 
was pretextual. That is, the arrest was 

opinion. 

made for a most trivial municipal ordinance 
violation in order to see if anything incrimi- 
nating could be found. Pretextual 
searches cannot be allowed and had this 
been raised and established below and on 
appeal our decision might be different. 
State v. McCrery, 429 So.2d 394 (Fla. 1st 
DCA), rev. den., 438 So.2d 834 (Fla.1983); 
Thomas v. State, 424 So.2d 193 (Fla. 5th 
DCA 1983); Alvarez v. State, 403 So.2d 
1005 (Fla. 3d DCA 1981). 
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