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STATEMENT OF THE CASE AND THE FACTS 

On February  25,  1991, P e t i t i o n e r  f i l e d  a compla in t  a g a i n s t  Respondent 

WILLIAM KENNEDY i n  Case No.: 91-2996-CA-R, which was, i n  p a r t ,  a n  i n  rem a c t i o n  

s e e k i n g  t o  e s t a b l i s h  and f o r e c l o s e  a n  e q u i t a b l e  l i e n  and impose a r e s u l t i n g  and 

c o n s t r u c t i v e  t r u s t  on real p r o p e r t y .  ( E x h i b i t  "A" t o  t h e  P e t i t i o n  for Writ of 

Common Law C e r t i o r a r i )  On March 8 ,  1991,  P e t i t i o n e r  f i l e d  and r e c o r d e d  sworn 

n o t i c e s  of l i s  pendens w i t h  respect t o  t h e  s u b j e c t  p r o p e r t y .  ( E x h i b i t  "B" t o  

t h e  P e t i t i o n  f o r  Writ of Common Law C e r t i o r a r i )  On A p r i l  29, 1991,  P e t i t i o n e r  

f i l e d  a n  Amended Complaint  which added Respondent MOIRA KENNEDY t o  Case no.: 91- 

2996-CA-R and r e a l l e g e d  i n  Count 1V a n  a c t i o n  t o  e s t a b l i s h  and f o r e c l o s e  a n  

e q u i t a b l e  l i e n ,  i n  Count V a n  a c t i o n  t o  impose a r e s u l t i n g  t r u s t  on t h e  real 

p r o p e r t y ,  and i n  Count V L  t o  impose a c o n s t r u c t i v e  t r u s t  upon t h e  real  

p r o p e r t y ,  a l l  based,  i n  p a r t ,  upon a l l e g a t i o n s  of u l t i m a t e  issues of f r a u d  and 

m i s r e p r e s e n t a t i o n s .  ( E x h i b i t  "C" t o  t h e  P e t i t i o n  f o r  Writ of Common Law 

C e r t i o r a r i )  

he ld  on Monday, A p r i l  29 ,  1991 a t  4 : O O  p.m. The Honorable Tonya Rainwater ,  

C i r c u i t  Court Judge,  reviewed t h e  p l e a d i n g s  and a f f i d a v i t s  f i l e d  by the  part ies  

b u t  d i d  n o t  a l l o w  f o r  a f u l l  e v i d e n t i a r y  h e a r i n g  and r e f u s e d  P e t i t i o n e r ' s  

r e q u e s t  f o r  a bond i f  t h e  Cour t  were t o  d i s c h a r g e  the  11s pendens. The C i r c u i t  

Cour t  Judge s t a y e d  d i s c h a r g e  of t h e  lis pendens f o r  f i v e  (5 )  days  and no bond 

was set.  ( E x h i b i t s  "D", "E", "F", "G" AND "H" t o  t h e  P e t i t i o n  f o r  Writ of 

Common Law C e r t i o r a r i )  P e t i t i o n e r  f i l e d  a motion f o r  s t a y  w i t h  the  C i r c u i t  

C o u r t  p u r s u a n t  t o  Rule  9.310, F l o r i d a  R u l e s  of A p p e l l a t e  P rocedure .  P e t i t i o n e r  

f i l e d  a n  Emergency Motion f o r  S t a y  o€ Discharge  of L i s  Pendens p u r s u a n t  t o  R u l e  

9.310 (f) w i t h  t h e  F i f t h  Distr ict  Cour t  of Appeal a l o n g  w i t h  a P e t i t i o n  for 

Writ of Common Law C e r t i o r a r i .  

s t a y  on May 3 ,  1991. On November 1 4 ,  1991, t h e  F i f t h  Distr ict  Cour t  of Appeal  

Respondent f i l e d  a motion t o  d i s s o l v e  l i s  pendens and h e a r i n g  was 

The F i f t h  D i s t r i c t  Cour t  of Appeal g r a n t e d  t h e  
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i s s u e d  an En Banc Opinion granting the P e t i t i o n  for Writ o€  Common Law 

Certiorari, quashing the order discharging t h e  lis pendens and remanding for an 

evidentiary hearing. In sa id  opinion, however, the F i f t h  D i s t r i c t  Court of 

Appeal receded from i t s  prior holding i n  Sparks v. Charles Wayne Group, 568 

So.2nd 5 1 2  (Fla .  5 t h  DCA 1990) and acknowledged and c e r t i f i e d  c o n f l i c t  with the 

contrary dictum i n  Cacaro v .  Swan, 394 So.2nd 538 (Fla 4 t h  D C A ) ,  rev. 

d i s m i s s e d ,  402 So.2nd 608 (Fla. 1 9 8 1 ) .  



SUMMARY OF THE ARGUMENT 

I n  t h e  i n s t a n t  case t h e  F i f t h  D i s t r i c t  Cour t  of Appeal h e l d  t h a t  t h e  

burden of proof a t  a n  e v i d e n t i a r y  h e a r i n g  c h a l l e n g i n g  a l i s  pendens i s  on t h e  

p roponen t  o f  t h e  l i s  pendens t o  show t h a t  h i s  claim does  e f f e c t  the  real  

p r o p e r t y  and t h a t  t h e r e  i s  a s u b s t a n t i a l  l i k e l i h o o d  he  w i l l  be  s u c c e s s f u l  on 

t h e  merits. The Cour t  receded from i t s  prior h o l d i n g  i n  Sparks v. C h a r l e s  

Wayne _- Group, 568 So.2nd 512 ( F l a .  5 t h  DCA 1990) and acknowledged and c e r t i f i e d  

c o n f l i c t  w i t h  c o n t r a r y  dictum i n  Cacaro v. Swan, 394 So.2nd 538 ( F l a  4 t h  DCA) 

r ev .  d i s m i s s e d ,  402  So.2nd 608 ( F l a .  1981).  

P e t i t i o n e r  submi t s  t h a t  t h i s  Honorable Cour t  shou ld  r e v e r s e  t h a t  p a r t  of 

t h e  District Court's h o l d i n g  i n  the  i n s t a n t  case t h a t  p l a c e s  the  burden of 

proof on t h e  p roponen t  of t h e  l i s  pendens. I t  i s  P e t i t i o n e r ' s  o p i n i o n  t h a t  

Judge Sharp's d e c i s i o n  c o n c u r r i n g  i n  p a r t  and d i s s e n t i n g  i n  p a r t  i s  c o r r e c t .  

The p a r t y  moving f o r  d i s s o l u t i o n  of the  l i s  pendens m u s t  have t h e  burden of 

showing t h a t  t h e  l i s  pendens is i n a p p r o p r i a t e  t o  the  c i rcumstances .  The moving 

p a r t y  w i l l  c o n t i n u e  t o  be p r o t e c t e d  by t h e  r i g h t  t o  demand a bond. I f ,  

however, the  d e c i s i o n  of t h e  D i s t r i c t  Cour t  of Appeal p r e v a i l s  t h i s  w i l l  create 

a n  insurmountab le  burden f o r  the proponent  and c o n v e r t  t h e  h e a r i n g  on the 

motion t o  d i s s o l v e  i n t o  a premature  h e a r i n g  on the  merits. 
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ARGUMENT 

AT H E A R I N G  TO CHALLENGE THE FILING OF A LIS 
PENDENS THE BURDEN MUST BE ON THE MOVING 
PARTY TO ESTABLISH THAT THE L I S  PENDENS WAS 
INAPPROPRIATE TO THE CIRCUMSTANCES AND CAUSE 
OF ACTION STATED I N  THE COMPLAINT. 

I n  t h e  i n s t a n t  case, t h e  F i f t h  Dis t r ic t  C o u r t  of Appeal  h e l d  t h a t  t h e  

p r o p o n e n t  of a l i s  pendens  has t h e  bu rden  of proof a t  a n  e v i d e n t i a r y  h e a r i n g  on  

t h e  mot ion  t o  d isso lve  t h e  l i s  pendens .  The C o u r t  h e l d  t h a t  the p r o p o n e n t  must  

show h i s  claim d o e s  e f f e c t  t h e  real  p r o p e r t y  and  t h a t  t h e r e  i s  a s u b s t a n t i a l  

l i k e l i h o o d  h e  w i l l  be s u c c e s s f u l  on t h e  merits. I n  so  h o l d i n g ,  t h e  F i f t h  

Distr ict  C o u r t  of Appeal  e x p r e s s l y  r e c e d e d  from i t s  p r i o r  o p i n i o n  i n  S p a r k s  v. 

C h a r l e s  Wayne Group,  568 So.2nd 512 ( F l a .  5 t h  DCA 1990), a u t h o r e d  by J u d g e  

Sha rp .  

I n  t h e  s e p a r a t e  o p i n i o n  f i l e d  by Judge S h a r p  i n  t h e  i n s t a n t  case, she 

c o n c u r r e d  i n  p a r t  on t h e  issue t h a t  t h e  t r i a l  court erred by f a i l i n g  t o  a l l o w  

a n  e v i d e n t i a r y  h e a r i n g  b u t  d i s s e n t e d  w i t h  r e s p e c t  t o  t h e  C o u r t  r e c e d i n g  from 

i t s  prior r u l i n g  i n  S p a r k s ,  Supra. J u d g e  S h a r p  c o r r e c t l y  o p i n e d  i n  h e r  

d i s s e n t  t h a t  " The bu rden  of p roo f  a t  the e v i d e n t i a r y  h e a r i n g  i s  p r o p e r l y  

p l a c e d  on  t h e  p a r t y  moving for  d i s c h a r g e  o f  t h e  l i s  pendens ."  

The d e c i s i o n  i n  t h e  F i f t h  Dis t r ic t  C o u r t  of Appeal  i n  t h e  i n s t a n t  case 

i s  c l e a r l y  i n  d i r e c t  c o n f l i c t  w i t h  t h e  h o l d i n g  In Cacaro  v.  Swan, - 394 So.2nd 

538 ( F l a .  4 t h  DCA), r e v .  d i s m i s s e d ,  402 So.2nd 608 ( F l a .  1981) .  I n  Caca ro ,  t h e  

F o u r t h  Dis t r ic t  C o u r t  of Appeal expressly s t a t e d  "The bu rden  was on t h e  moving 

p a r t y  t o  e s t a b l i s h  t h a t  t h e  l i s  pendens  was i n a p p r o p r i a t e  t o  t h e  c i r c u m s t a n c e s  

and  cause of a c t i o n  s t a t e d  i n  t h e  complaint." Id  a t  540. As s u c c i n c t l y  

a r t i c u l a t e d  i n  Caca ro ,  " F i r s t ,  a l i s  pendens  i s  n o t  a n  i n j u n c t i o n  nor  i s  i t  t h e  

e q u i v a l e n t  of a n  i n j u n c t i o n . ' '  I d  a t  539. I n  Wiagins  v. Dojcsan ,  411 So.2nd 

894 ( F l a .  2nd DCA 1982), t h e  Second Dis t r ic t  C o u r t  o f  Appeal  a g r e e d  w i t h  t h e  

- 

- 

- 4-  



' .  

F o u r t h  District  Cour t  of Appeal and s t a t e d  "We are  persuaded by the  l o g i c  

e x p r e s s e d  i n  Cacaro  t h a t  a n o t i c e  of 12s pendens h a s  on ly  i n d i r e c t  e f f e c t  on 

t h e  a l i e n a b i l i t y  'of t h e  p r o p e r t y ."  - I d  a t  1019. 

Judge Sharp c o r r e c t l y  s t a t e d  i n  t h e  m a j o r i t y  o p i n i o n  I n  Sparks ,  "The 

language i n  s e c t i o n  48.23 ( 3 )  r e g a r d i n g  d i s s o l v i n g  l i s  pendens l i k e  

" i n j u n c t i o n s"  i s  somewhat ambiguous." - I d  a t  517. T h i s  s t a t u t o r y  language does  

n o t  r e q u i r e  t h a t  e v e r y  element c h a l l e n g i n g  a n  i n j u n c t i o n  i s  a p p l i c a b l e  t o  the  

c h a l l e n g e  of a l i s  pendens.  A l l  of the  " p r o c e d u r a l  hoops" a p p l i c a b l e  t o  

i n j u n c t i o n s  are n o t  n e c e s s a r i l y  a p p l i c a b l e  t o  l i s  pendens.  

C h a r l e s  Wayne Group, 568 So.2nd 512 ( F l a .  5 t h  DCA 1990) ;  Hough v. B a i l e y ,  421 

So.2nd 708 ( F l a .  1st  DCA 1982), rev .  d e n i e d ,  441 So.2nd 614  ( F l a .  1983) ;  Cacaro 

v. Swan, 394 So.2nd 538 ( F l a  4 t h  DCA), r ev .  d i s m i s s e d ,  402 So.2nd 608 (F la .  

1981). 

See  Sparks  I v. 

The Cacaro  r u l i n g  w i t h  r e s p e c t  t o  t h e  burden of proof  was r e i t e r a t e d  

i n  - Buchman v. F i s h b e i n ,  537 So.2nd 704 ( F l a .  4 t h  DCA 1989) ,  wherein  t h e  Cour t  

quashed a n  o r d e r  d i s s o l v i n g  p e t i t i o n e r ' s  n o t i c e  o€ l i s  pendens and r u l e d  "This  

q u a s h a l  s h a l l  be w i t h o u t  p r e j u d i c e  t o  respondents '  r i g h t  t o  p rove  a t  any f u t u r e  

h e a r i n g  t h a t  such  lis pendens is i n a p p r o p r i a t e .  Cacaro v. Swan, 394 So.2nd 538 

( F l a  4 t h  DCA) ,  rev .  d i s m i s s e d ,  402 So.2nd 608 ( F l a .  1981) ."  Buchman, Supra  a t  

704. 

S i m i l a r l y  i n  Diamond B u i l d e r s ,  Inc. v. Radnor ISaraso ta  c o r p o r a t i o n ,  

572 So.2nd 1018 ( F l a .  2nd DCA 1991) t h e  Second Distr ict  Cour t  of Appea l  

approved of the  Cacaro  op in ion .  The Second Distr ict  C o u r t  of Appea l  s t a t e d  

t h a t  " A t  t h i s  j u n c t u r e ,  we w i l l  n o t  rule on t h e  merits of whether  r e s p o n d e n t  

e s t a b l i s h e d  t h a t  the  n o t i c e  was i n a p p r o p r i a t e  i n  t h i s  cause'' and added t h a t  

t h e  " . . . t r i a l  c o u r t  s h a l l  c o n s i d e r  whether  t h e  n o t i c e  of l i s  pendens i s  

a p p r o p r i a t e  i n  t h i s  matter and i f  so ,  whether  a bond shou ld  be pos ted  and i n  

what amount." I d  a t  1019. 
I 
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The o p i n i o n  rendered  by t h e  F i f t h  Distr ic t  Cour t  of Appeal i n  the  

i n s t a n t  case i s  unworkable. While i t  i s  n o t  u n r e a l i s t i c  t o  r e q u i r e  t h e  

p roponen t  t o  demons t ra te  t h a t  h i s  claims does  e f f e c t  the  rea l  p r o p e r t y ,  i t  is 

u n r e a l i s t i c  t o  r e q u i r e  t h e  p roponen t  t o  meet t h e  a l m o s t  insurmountable  burden 

of showing t h a t  t h e r e  i s  a s u b s t a n t i a l  l i k e l i h o o d  he w i l l  be s u c c e s s f u l  on the  

merits. As Judge  Sharp c o r r e c t l y  p a i n t s  o u t  i n  h e r  d i s s e n t ,  one can e n v i s i o n  

a b a t t l e  of c o n t r a r y  a f f i d a v i t s  t h a t  would a l l o w  the  c h a l l e n g i n g  p a r t y  t o  claim 

t h a t  t h e  proponent  h a s  f a i l e d  t o  c a r r y  i t s  burden. Judge Sharp's o p i n i o n  is 

c o r r e c t  t h a t  " In o t h e r  words, t h e  h e a r i n g  t o  d i s s o l v e  the  l i s  pendens w i l l  

n e c e s s a r i l y  be c o n v e r t e d  i n t o  a h e a r i n g  on the merits, i f  t h e  p r e s e n t  view of 

t h e  Cour t  p r e v a i l s . "  P e t i t i o n e r  submi t s  t h a t  t h i s  Honorable Cour t  s h o u l d ,  

i n s t e a d ,  adhere  t o  t h e  e s t a b l i s h e d  r u l e  fo l lowed  by t h e  Second Distr ict  Cour t  

of  Appeal  and t h e  F o u r t h  Distr ict  C o u r t  of Appeal, See Cacaro v. Swan, 394 

So.2nd 538 (Fla 4 t h  DCA) ,  r ev .  d i s m i s s e d ,  402 So.2nd 608 ( P l a .  1981);  Diamond 

B u i l d e r s ,  Inc. v. Radnor lSaraso ta  C o r p o r a t i o n ,  572 So.2nd 1018 (F la .  2nd DCA 

1991).  The moving p a r t y  must have the  burden of showing t h a t  the  lis pendens 

1s i n a p p r o p r i a t e  t o  the c i rcumstances .  The moving p a r t y  w i l l  c o n t i n u e  t o  be 

p r o t e c t e d  by t h e  r i g h t  t o  demand a bond if t h e r e  i s  t h e  danger  of i r r e p a r a b l e  

harm i n  the e v e n t  a l i s  pendens i s  s u b s e q u e n t l y  deemed t o  have been 

u n j u s t i f i e d .  See F e i n s t e i n  v. Dolene,  Inc., 455 So.2nd 1126 (F la .  4 t h  DCA 

1984). 

--- 
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CONCLUSION 

Based upon t h e  f o r e g o i n g  argument  and t h e  a u t h o r i t i e s  c i t e d  t h e r e i n ,  

P e t i t i o n e r  r e s p e c t f u l l y  requests t h a t  t h i s  Honorable Cour t  r e v e r s e  t h a t  p a r t  of 

t h e  F i f t h  Dis t r ic t  Cour t  of Appeal’s o p i n i o n  t h a t  p l a c e s  t h e  burden a t  a n  

e v i d e n t i a r y  h e a r i n g  on motion t o  d i s s o l v e  a l i s  pendens on t h e  p roponen t  t o  

show t h a t  h i s  claim does e f f e c t  t h e  rea l  p r o p e r t y  and t h a t  t h e r e  i s  a 

s u b s t a n t i a l  likelihood he w i l l  be s u c c e s s f u l  on t h e  merits. P e t i t i o n e r  

r e s p e c t f u l l y  r e q u e s t s  t h i s  Cour t  a d o p t  and approve of t h e  h o l d i n g  i n  Cacaro  v .  

Swan, 394 So.2nd 538 ( F l a  4 t h  D C A ) ,  r ev .  d i s m i s s e d ,  402 So.2nd 608 ( F l a .  1981) 

and h o l d  t h a t  t h e  burden of proof i s  on the  moving p a r t y  t o  e s t a b l i s h  t h a t  t h e  

l i s  pendens was i n a p p r o p r i a t e  t o  t h e  c i r c u m s t a n c e s  and c a u s e  of a c t i o n  s t a t e d  

i n  t h e  compla in t .  

R e s p e c t f u l l y  Submi t t ed ,  

F l o r i d a  Bgr No.: 332712 
434 N. Halifax Avenue, S u i t e  1 
Daytona Beach, F l o r i d a  32118 
(904)  258-5069 

A t t o r n e y  f o r  P e t i t i o n e r  
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