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ARGUMENT 

Apparently Mrs. Rhodes is resting her case f o r  a 

permanent injury on the fractures in her left knee. There are 

several  reasons why the jury was well justified in rejecting the 

opinion of D r .  Flynn as to whether a permanent injury to the left 

knee occurred in the collision in question, In the first place, 

the emergency room record (plaintiff's exhibit 13) records the 

history given by Mrs. Rhodes as striking her left thigh against 

the car door. Nothing was recorded about striking her knee. The 

record a l so  indicates that she was complaining of pain radiating 

down her back and left leg. There is no indication of a com- 

plaint of pain in the knee. The instructions she was given were 

to apply heat to the thigh, There is no indication of any home 

treatment to be given to the knee. 

The day after the accident she was seen at another 

hospital emergency room, the record of which is plaintiff's 

exhibit 14. There is no reference to any difficulty with the 

knee in that record. 

The next treatment rendered was by Dr, Flynn. He 

testified that he first saw Mrs. Rhodes on August 9,  almost a 

month after the accident. At that time she was complaining of 

pain in the knee. Dr. Flynn's examination showed some evidence 

of abnormality in the ligaments and possibly an internal derange- 

ment of the left knee ( R  10). As Mrs. Rhodes states in her 

brief, her knee got worse under the treatment of Dr. Flynn. He 0 



saw a c h i p  f r a c t u r e  on X-rays made September 21, 1988,  b u t  d i d  
0 

n o t  detect  t h e  i n t e r n a l  f rac ture  u n t i l  s u r g e r y  i n  February of 

1989 (R 34; 20)  I 

A s  t o  t h e  cause of t h e  f r a c t u r e ,  D r .  Flynn s a i d  ( R  2 1 ) :  

I t  would have t o  be trauma, and from t h e  
h i s t o r y  s h e  gave  m e  t h e  o n l y  trauma t h a t  s h e  
knew of or  a t  l e a s t  s h e  related t o  m e  was t h e  
au tomobi le  accident  

Mrs. Rhodes did n o t  t e l l  D r .  Flynn abou t  t h e  i n j u r y  

t h a t  s h e  s u s t a i n e d  some y e a r s  b e f o r e  w h i l e  working at Sacred 

Heart H o s p i t a l  when s h e  had been h i t  i n  t h e  l e g  w i t h  a b u f f e r  and 

knocked down ( T  245). Nor d i d  s h e  tell him a b o u t  t h e  c o m p l a i n t s  

t h a t  s h e  made t o  a n o t h e r  d o c t o r  s e v e r a l  years  e a r l i e r  abou t  p a i n  

i n  h e r  l e f t  l e g  ( R  58-59). 

D r .  Flynn was asked whether  t h e r e  was any way he c o u l d  

tell from t h e  X-rays o r  what h e  was able t o  v i s u a l i z e  a t  s u r g e r y  

when t h e  f r ac tu re s  o c c u r r e d .  H e  s a i d  t h a t  he  was n o t  ab l e  t o  

da te  t h e m  from t h e  X-rays or  v i s u a l i z a t i o n  ( R  34-35). 

The s t r o n g  r e l i a n c e  t h a t  D r .  Flynn placed upon what he  

was t o l d  by Mrs. Rhodes is demons t ra ted  by t h e s e  q u e s t i o n s  and 

answers  (R 41) : 

Q And t h e r e ' s  no way t h a t  you can  t e l l  
from any of  your examina t ions  of her o r  t h e  
x- rays o r  any of  your o t h e r  t es t s  as t o  when 
s h e  began hav ing  d i f f i c u l t y  w i t h  any  of  these 
p o r t i o n s  of her body t h a t  s h e ' s  now com- 
p l a i n i n g  a b o u t ,  is  t h e r e ?  

A Not by t h e  t e s t s .  Only by t h e  h i s t o r y  
of t h e  p a t i e n t .  
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Q That's by what the patient tells you? 

A Yes, sir. 

As far as the testimony of Dr. VerVoort is concerned, 

he conducted one examination on November 13, 1989, after Mrs. 

Rhodes was in another automobile accident in August of 1989 ( R  

2E, G). By that time Dr. Flynn's surgery had been performed. 

Although even without questioning it would have been obvious to 

the jury that Dr. VerVoort's evaluation of the physical condition 

of Mrs. Rhodes prior to both of the automobile accidents must 

have been based upon either the records that he reviewed or what 

he was told by Mrs. Rhodes, that point was made clear by Dr. 

VerVoortIs answers to questions about the basis for his opinion 

as to the condition of Mrs. Rhodes before he saw her (R 2W-X). 

In the course of that questioning it was also learned that Dr. 

VerVoort was relying on a description of the accident that in- 

volved a great deal more physical force than was indicated by the 

testimony of the participants and the investigating officer about 

the collision itself. 

Mrs. Rhodes argues that another district court of 

appeal has arrived at the same rule as the First Districtr citing 

Scarfone v .  Maqaldi, 522 So.2d 902 (Fla. 3d DCA 1988), rev.  den. 

531 So.2d 1353 (Fla. 1988). As we pointed out on page 11 of our 

initial brief, there was ample evidence of permanent injury that 

did not need support from medical testimony, including Gome 

3 



broken teeth, an arm fracture that resulted in three stainless 

steel screws being left in the bone and a visible surgical scar 

on the forearm. 

The rule adopted by the District Court of Appeal, First 

District, appears to be unique. It has once again applied the 

rule to a workers' compensation case, Finnev v. Aqrico Chemical 

CO., 599 So.2d 1359 (Fla. 1st DCA 1992). It apparently will con- 

tinue to apply i ts  own unique rule to medical opinion testimony 

unless this court reverses its decision in this case. 

CONCLUSION 

There is no need for a special rule in suits brought 

under the automobile reparations reform act or in workers' 

compensation claims that prohibits impeachment of a medical 

opinion by demonstrating that it was based upon erroneous 

assumptions of fact. The decision of the jury in this case 

should be reinstated. 

&-b/S)- 
Robert P. Gaines 
Florida Bar No. 027310 
Beggs & Lane 
Post Office Box 12950 
Pensacola, Florida 32576 
904/469-3300 
Attorneys for petitioner 
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