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SUMMARY OF ARGUMENT 

T h e r e  is no conflict between the instant case and Clark v.  State, 

579 So.2d 109 (Fla. 1991). The record reflects that the trial 

court followed the procedure set forth in Clark, supra. 

The record reflects that the State tendered proof of the 

defendant's proba t ion  violation, and that the trial court d i d  

find that t h e  defendant willfully violated his probation. 

The opinion in Clark, supra, did not address the specific legal 

question raised and addressed in the instant case. The instant 

case involves an interpretation of section 9 4 8 . 0 6 ( 4 ) ,  Florida 

Statutes (19891, and not the procedure the trial court must 

follow in order to extend or modify a defendant's probation or 

community control. 
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ARGUMENT 

POINT ON APPEAL 

WHETHER THE DECISION OF THE DISTRICT 
COURT OF APPEAL, FIFTH DISTRICT, IN 
THE CASE SUB JUDICE IS IN DIRECT 
CONFLICT WITH THIS COURT'S DECISION 
I N  CLARK V .  STATE, 579 S0.2D 109 
( F L A .  1991). 

The decision of t h e  Fifth District Court of Appeal in Hewett 

v. State, 16 FLW D2687 (Fla. 5th DCA 1991), is not in conflict 

with this Court's decision in C l a r k  v. State, 579 So.2d 109 (Fla. 

1991), for t h e  following reasons. First, in Clark, supra, this 

Court held that modification of a defendant's probation or 

community control could not be based solely on the defendant's 

written agreement to the modification. C l a r k ,  supra at 111. 

This Court held that in order for the modifications to be legal, 

three requirements had to be satisfied; to-wit: 1. The 

violation of community control must be formally charged; 2 .  The 

probationer must be brought before the court and advised of the 

charge; and 3. Proof of t h e  violation must be tendered by the 

State [ i f  the probationer denies the charge]. C l a r k ,  supra a t  

110-111. In the instant case, a formal charge was filed (R. 36); 

a violation of probation hearing was held an August 10, 1990 (R. 

1-35); and proof that the defendant had failed to pay the ordered 

restitution and costs, and that he had the ability to pay 

something was tendered by the State (R. 1-15). Accordingly, the 

requirements of C l a r k ,  supra, were in fact m e t  in this case. 

Second, contrary to the petitioner's patently false 

assertion, the trial court did find that the petitioner willfully 

violated his probation. The trial court found, 
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. -  
THE COURT: The Court's feeling 

pay he does have the ability to 
something. That he has made no 
effort with the exception of the 
three supervisory payments, and that 
the probation will be extended for 
two years. 

It's under the same terms as it 
was, and it's noted that the 
probation office will waive those 
payments, the supervisory payments.. 
Anything further? [Emphasis added]. 

( R .  3 3 - 3 4 ) .  

that the petitioner had violated his probation. ( R .  53-56). 

Finally, there is no conflict between the instant case and 

Clark, supra, as the two cases address two entirely different 

questions of law. In Holcombe v. State, 553 So.2d 1337 (Fla. 1st 

DCA 19891, and Ford v. State, 553 So.2d 1340 (Fla. 1st DCA 19891,  

the First District Court of Appeal held that section 948.06, 

Florida Statutes was the sole means [procedure] by which the 

trial court could extend or modify a defendant's probation or 

community control. The court certified to this Court, in both 

cases, whether section 948.06,  F l o r i d a  Statutes was the sole 

means by which the trial court could modify a defendant's 

probation or community control. Holcombe, supra at 1340; Ford, 

supra at 1341. In Clark v. State, 559 So.2d 1272 ( F l a .  2nd DCA 

1990), the Second District Court of Appeal rejected the First 

District's holdings in Holcombe, supra, and Ford, supra, and held 

that the trial court could modify a defendant's probation 

community control based on a defendant's written agreement, where 

the agreement occurs prior to the filing of an affidavit af 

- 3 -  



violation. Clark v. State, 559 So.2d at 1273.  In this Court's 

opinion in Clark, supra, this Court simply resolved the question 

as to the procedure that must be followed in order for the trial 

court to extend or modify a defendant's probation. A s  noted 

above, that procedure was followed in the instant case. 

In the instant case, the Fifth District decided to 

specifically address the question raised by the respective 

parties, principally through notices of supplemental authority, 

as  to whether the trial court had to f i n d  that the defendant 

"willfully" violated his probation, where the violations alleged 

were that the defendant had failed to pay restitution or costs. 

The Fifth District properly interpreted paragraph four of section 

948.06(4), Florida Statutes (1989), in ruling that a trial court 

need n o t  find that a defendant willfully violated his probation 

is order to extend or modify a defendant's probation. This 

Court's opinion in Clark, supra, did not even begin to address 

this specific legal question. Therefore, there is no conflict 

between the instant case and this Court's opinion in Clark, 

supra, and this Court should refuse to accept jurisdiction in the 

instant case. 
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CONCLUSION 

Based on the arguments and authorities presented herein, 

respondent respectfully prays this honorable court to refuse to 

accept jurisdiction in the instant case. 

Respectfully submitted, 

ROBERT A .  BUTTERWORTH 
ATTORNEY GENERAL 

D 4 A . U  
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ASSISTANT ATTORNEY GENERAL 
Fla. Bar # 841160 
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COUNSEL FOR RESPONDENT 
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