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STATEMENT OF THE CASE 

On Augus t  1 0 ,  1990 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  T h i r t e e n t h  

J u d i c i a l  C i r c u i t  i n  and f o r  H i l l s b o r o u g h  Coun ty ,  F l o r i d a ,  f i l e d  a n  

e i g h t  c o u n t  i n f o r m a t i o n  c h a r g i n g  A p p e l l a n t ,  STEVEN SALZMAN, w i t h  

two c o u n t s  of f o r g e r y ,  c o n t r a r y  t o  s e c t i o n  831.01, F l o r i d a  S t a t u t e s  

(19891,  two c o u n t s  of  u t t e r i n g  a f o r g e d  i n s t r u m e n t ,  c o n t r a r y  t o  

s e c t i o n  831.02, F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ,  two c o u n t s  o f  p e t i t  t h e f t ,  

c o n t r a r y  t o  s e c t i o n  812 .014(2)  ( a ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ,  and two 

c o u n t s  o f  d e a l i n g  i n  s t o l e n  p r o p e r t y ,  c o n t r a r y  t o  s e c t i o n  

812 .019(1)  , F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) .  ( R  12-17) One c o u n t  of e a c h  

o f f e n s e  a l l e g e d l y  o c c u r r e d  on J u n e  7 ,  1990 ,  and t h e  o t h e r  c o u n t  of  

e a c h  o f f e n s e  on J u n e  8 ,  1990.  ( R  12-17) 

The t r i a l  c o u r t  d e n i e d  M r .  Sa l zman ' s  o r a l  mot ion  t o  d i s m i s s  

t h e  two c o u n t s  of d e a l i n g  i n  s t o l e n  p r o p e r t y .  ( R  31 ,  36-37, 46-47) 

On Oc tobe r  30 ,  1990 ,  Mr . ,  Salzman p l e a d  g u i l t y  t o  t h e  two f o r g e r y  

c h a r g e s  and t h e  two u t t e r i n g  a f o r g e d  i n s t r u m e n t  c h a r g e s .  ( R  1 9 ,  

47-51) M r .  Salzman a l s o  p l e a d  no  c o n t e s t  t o  t h e  two d e a l i n g  i n  

s t o l e n  p r o p e r t y  c h a r g e s  , s p e c i f i c a l l y  r e s e r v i n g  h i s  r i g h t  t o  appeal 

t h e  t r i a l  c o u r t ' s  d e n i a l  of h i s  mo t ion  t o  d i s m i s s .  ( R  47-51) The 

t r i a l  c o u r t  found t h a t  t h e  mot ion  t o  d i s m i s s  t o  b e  d i s p o s i t i v e  as  

t o  b o t h  c o u n t s  of  d e a l i n g  i n  s t o l e n  p r o p e r t y .  ( R  50) The S t a t e  n o 1  

p r o s s e d  t h e  two p e t i t  t h e f t  c h a r g e s .  (R 54)  

On Oc tobe r  30 ,  1990 ,  t h e  t r i a l  c o u r t  w i t h h e l d  a d j u d i c a t i o n  and 

p l a c e d  M r .  Salzman on t h r e e  y e a r s  p r o b a t i o n .  ( R  22-23, 53) M r .  

Salzman f i l e d  a t i m e l y  n o t i c e  of appeal t o  t h e  Second D i s t r i c t  

C o u r t  o f  Appeal on November 2 ,  1990.  ( R  24-25) 
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I n  a J a n u a r y  3 ,  1992 ,  o p i n i o n ,  t h e  Second D i s t r i c t  C o u r t  of 

Appeal a f f i r m e d  M r .  S a l z m a n ' s  c o n v i c t i o n s  f o r  d e a l i n g  i n  s t o l e n  

p r o p e r t y .  (A21 Salzman v .  S t a t e  , 591 So.2d 1107 ( F l a .  2d DCA 1 9 9 2 ) .  

The Second D i s t r i c t  C o u r t  e x p r e s s l y  r e c o g n i z e d  i t ' s  h o l d i n g  

c o n f l i c t e d  w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal ' s  h o l d i n g  i n  

CamP V. S t a t e  , 579 So.2d 763 ( F l a .  5 t h  DCA 1 9 9 1 ) ,  i u r i s d i c t i o n  

j l ccep ted ,  N o .  78 ,085  ( F l a .  O c t .  1 5 ,  1 9 9 1 ) .  (A21 Sa lzman,  591  So.2d 

a t  1107.  On J a n u a r y  1 3 ,  1992 ,  M r .  Salzman f i l e d  a j u r i s d i c t i o n a l  

b r i e f  r e q u e s t i n g  t h i s  c o u r t  t o  accept d i s c r e t i o n a r y  c o n f l i c t  

j u r i s d i c t i o n .  On A p r i l  2 1 ,  1992 ,  t h i s  c o u r t  a c c e p t e d  j u r i s d i c t i o n  

and o r d e r e d  M r .  S a l z m a n ' s  b r i e f  on t h e  meri ts  t o  b e  s e r v e d  on o r  

b e f o r e  May 1 8 ,  1992.  

0 
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STATEMENT OF THE FACTS 

On March 22 ,  1 9 9 0 ,  Ronald and Mary Briere  r e p o r t e d  t o  law 

e n f o r c e m e n t  and C & S Bank t h a t  s e v e r a l  of t h e i r  b l a n k  c h e c k s  had 

b e e n  s t o l e n .  ( R  51) On J u n e  7 ,  1 9 9 0 ,  M r .  Salzman e n t e r  a C & S 

Bank b r a n c h  o f f i c e  and p r e s e n t e d  o n e  of t h e  s t o l e n  c h e c k s ,  number 

1 4 0 ,  p a y a b l e  t o  h i m s e l f  i n  t h e  amount of $75.  (R 1 6 ,  51) M r .  

Salzman i d e n t i f i e d  h i m s e l f  u s i n g  h i s  own d r i v e r ' s  l i c e n s e  and t h e  

bank t e l l e r  g a v e  him $75.  ( R  5 1 )  

On J u n e  8 ,  1 9 9 0 ,  M r .  Sa lzman e n t e r e d  a n o t h e r  C & S Bank b r a n c h  

o f f i c e  and p r e s e n t e d  a n o t h e r  o f  t h e  s t o l e n  c h e c k s ,  number 1 4 2 ,  

p a y a b l e  t o  h i m s e l f  i n  t h e  amount of $225.  ( R  15 ,  51) M r .  Sa lzman 

i d e n t i f i e d  h i m s e l f  w i t h  h i s  own d r i v e r ' s  l i c e n s e  and t h e  bank 

t e l l e r  g a v e  him $225.  ( R  51) 
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SUMMARY OF THE ARGUMENT 

I .  P e r s o n a l l y  c a s h i n g  s t o l e n  c h e c k s  d o e s  n o t  c o n s t i t u t e  

d e a l i n g  i n  s t o l e n  p r o p e r t y  p u r s u a n t  t o  s e c t i o n  812 .019(1)  , F l o r i d a  

S t a t u t e s  ( 1 9 8 9 ) .  S t a t e  v .  CarnD, 1 7  F.L.W. S230 (F la .  A p r i l  9 ,  

1 9 9 2 ) .  S e c t i o n  812.019 was i n t e n d e d  t o  p u n i s h  t h o s e  who knowingly  

r e d i s t r i b u t e  s t o l e n  p r o p e r t y ,  r a t h e r  t h a n  t h o s e  who p e r s o n a l l y  u s e  

s t o l e n  p r o p e r t y .  I n  a d d i t i o n ,  p e r s o n a l  u s e  may i n v o l v e  i n c i d e n t a l  

t r a n s f e r  of  t h e  s t o l e n  p r o p e r t y .  T h e r e f o r e ,  M r .  S a l z m a n ' s  a c t i o n s  

i n  p e r s o n a l l y  c a s h i n g  s t o l e n  c h e c k s  c o n s t i t u t e s  p e r s o n a l  u s e  , 
r a t h e r  t h a n  t h e  o f f e n s e  of d e a l i n g  i n  s t o l e n  p r o p e r t y .  
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ARGUMENT 

ISSUE I 

WHETHER CASHING A STOLEN CHECK CON- 

PURSUANT TO SECTION 812.019(1)  , 
FLORIDA STATUTES (1989)  ? 

STITUTES DEALING I N  STOLEN PROPERTY, 

S e c t i o n  812 .019(1)  , F l o r i d a  S t a t u t e s  (1989)  , d e s c r i b e s  d e a l i n g  

i n  s t o l e n  p r o p e r t y  as t r a f f i c k i n g  o r  e n d e a v o r i n g  t o  t r a f f i c  i n  

s t o l e n  p r o p e r t y .  S e c t i o n  812 .012(7)  f u r t h e r  d e f i n e s  t r a f f i c k i n g  a s ,  

" [ T l o  s e l l ,  t r a n s f e r ,  d i s t r i b u t e ,  d i s p e n s e ,  o r  o t h e r w i s e  d i s p o s e  of  

p r o p e r t y . "  However, t h e  l e g i s l a t u r e  n e v e r  i n t e n d e d  t h i s  a n t i -  

f e n c i n g  s t a t u t e  t o  a p p l y  t o  t h e  ac t  o f  p e r s o n a l l y  c a s h i n g  a f o r g e d  

c h e c k .  I n  t h e  i n s t a n t  case, t h e  t r i a l  c o u r t  e r r e d  i n  d e n y i n g  M r .  

S a l z m a n ' s  mot ion  t o  d i s m i s s  h i s  two c o u n t s  o f  d e a l i n g  i n  s t o l e n  

p r o p e r t y .  

I n  t h e  i n s t a n t  case, t h e  Second D i s t r i c t  C o u r t  o f  Appeal h e l d  

c a s h i n g  s t o l e n  c h e c k s  c o n s t i t u t e d  d e a l i n g  i n  s t o l e n  p r o p e r t y ,  

p u r s u a n t  t o  s e c t i o n  8 1 2 . 0 1 9 ( 1 ) .  Salzman v .  S t a t e ,  591 So.2d 1107, 

1108  (F la .  2d DCA 1 9 9 2 ) .  The Second D i s t r i c t  C o u r t  e x p r e s s l y  

r e c o g n i z e d  i t ' s  h o l d i n g  c o n f l i c t e d  w i t h  t h a t  o f  t h e  F i f t h  D i s t r i c t  

C o u r t  i n  Camp V .  S t a t e ,  579 So.2d 763  (F la .  5 t h  DCA 19911,  

i u r i s d i c t i o n  a c c e p t e d ,  No. 78 ,085  ( F l a .  O c t o b e r  1 5 ,  1 9 9 1 ) .  Then,  

i n  S t a t e  V .  Camp, 1 7  F.L.W. S230 ( F l a .  A p r i l  9 ,  19921,  t h i s  c o u r t  

r e c e n t l y  a f f i r m e d  t h e  F i f t h  D i s t r i c t ' s  h o l d i n g  t h a t  p e r s o n a l l y  

c a s h i n g  s t o l e n  c h e c k s  d o e s  n o t  c o n s t i t u t e  d e a l i n g  i n  s t o l e n  

p r o p e r t y .  
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I n  Camp,  t h i s  c o u r t  f o l l o w e d  t h e  w e l l - e s t a b l i s h e d  r u l e  of 

s t a t u t o r y  c o n s t r u c t i o n  t h a t  ambiguous p e n a l  s t a t u t e s  must  b e  

s t r i c t l y  c o n s t r u e d  i n  f a v o r  of t h e  d e f e n d a n t .  C a m D ,  1 7  F.L.W. a t  

S230. I n  a d d i t i o n ,  s e c t i o n  812.037 e x p r e s s l y  r e q u i r e s  t h a t  s e c t i o n  

812.019 b e  c o n s t r u e d  i n  l i g h t  of i t s  p u r p o s e  and t o  a c h i e v e  i ts  

r e m e d i a l  g o a l s .  Id. 

T h i s  c o u r t  r e c o g n i z e d  t h a t  s e c t i o n  812.019 was e n a c t e d  as p a r t  

o f  an  a n t i - f e n c i n g  b i l l  d e s i g n e d  t o  p u n i s h  t h o s e  who knowingly  

r e d i s t r i b u t e  s t o l e n  p r o p e r t y .  Camp,  1 7  F.L.W. a t  S230-231. The 

o f f e n s e  of d e a l i n g  of  s t o l e n  p r o p e r t y  was n e v e r  i n t e n d e d  t o  p u n i s h  

t h o s e  who p u t  s t o l e n  p r o p e r t y  t o  p e r s o n a l  u s e .  Id. a t  S231, C i t i n q ,  

G r i m e s  v .  S t a t e ,  477 So.2d 649 (F la .  1st DCA 1985)  ( t e n d e r i n g  

s t o l e n  food stamps does n o t  c o n s t i t u t e  d e a l i n g  i n  s t o l e n  p r o p e r t y ) .  

Because  p e r s o n a l  u s e  may i n v o l v e  i n c i d e n t a l  t r a n s f e r  o f  t h e  s t o l e n  

p r o p e r t y ,  c a s h i n g  a s t o l e n  check  c o n s t i t u t e s  p e r s o n  u s e  r a t h e r  t h a n  

d e a l i n g  i n  s t o l e n  p r o p e r t y .  Id. 

I n  t h e  i n s t a n t  case,  M r .  Salzman p e r s o n a l l y  used  t h e  s t o l e n  

c h e c k s  f o r  t h e i r  i n h e r e n t  p u r p o s e  by c a s h i n g  t h e m  h i m s e l f ,  r a t h e r  

t h a n  t r a n s f e r r i n g  them t o  a f e n c e  o r  t h i r d  p a r t y  t o  cash .  There-  

fo re ,  unde r  t h i s  c o u r t ' s  r e c e n t  h o l d i n g  i n  CamD,  M r .  S a l z m a n ' s  two 

c o n v i c t i o n s  f o r  d e a l i n g  i n  s t o l e n  p r o p e r t y  must  b e  r e v e r s e d .  
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CONCLUSION 

I n  l i g h t  of  t h e  f o r e g o i n g  a u t h o r i t y  and a r g u m e n t ,  M r .  Salzman 

r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorab le  C o u r t  t o  r e v e r s e  t h e  d e c i s i o n  

of  t h e  Second D i s t r i c t  C o u r t  o f  Appeal and M r .  S a l z m a n ' s  two 

c o n v i c t i o n s  f o r  d e a l i n g  i n  s t o l e n  p r o p e r t y .  
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DANAHY, Acting Chief Judge. 

In this appeal we are confronted by the following 

question which has been answered differently by two district 



c c 

courts of appeal: 

forges the signature required, and presents them for payment, 

be convicted of dealing in stolen property, where he is also 

convicted of uttering a forged instrument based on the same 

checks? 88 812.019 and 831.02, Fla. Stat. (1989). Dixon v.- 

State, 541 So. 2d 637 (Fla. 1st DCA 1989), has answered the 

question in the affirmative. 

5th DCA 1991), jurisdiction accepted, No. 78,085 (Fla. Oct. 15, 

1991), has replied in the negative. 

the affirmative, thus aligning ourselves with the First District 

Can a defendant who steals blank checks, 

State v. Camp, 579 So. 2d 763 (Fla. 

We answer the question in 

he analysis set forth in the m 

-doing wezre in conflict with 

is presently pending review.-in the Supreme Court of Florida. - 

0 
We affirm the appellant's convictions and sentences. 

- 

CAMPBELL and HALL, JJ., Concur. 
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