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I .  

THIS COURT HAS ALREADY HELD THAT SO LONG 
AS AN OFFER OF JUDGMENT I S  MADE AFTER THE 
ENACTMENT OF AN ATTORNEY FEE STATUTE, SUCH 
OFFER I S  VALID, WHICH IS CONSISTENT WITH 
THE CASE AT BAR. 

Respondent, Jones Boatyard ( h e r e i n a f t e r  referred t o  a s  

"Jones")  attempts t o  argue t h a t  Metropol i tan Dade County 

(he re ina f t e r  r e f e r r e d  t o  a s  "Dade County") is  n o t  e n t i t l e d  t o  

a t t o r n e y  fees even though Dade County 's  o f f e r  of judgment was 

made i n  November, 1 9 8 9 ,  a f te r  t h e  enactment d a t e ,  J u l y  1, 

1 9 8 6 ,  of 5 7 6 8 . 7 9 ,  F l o r i d a  S t a t u t e s .  Despi te  Dade County's 

e x t e n s i v e  d i scuss ion  i n  i t s  i n i t i a l  b r i e f  of Leapi v. Milton, 

595 So.2d 1 2  ( F l a .  1 9 9 2 ) ,  Jones a t tempts  t o  summarily d i s m i s s  

Leapi i n  two sentences by s t a t i n g  t h a t  t h e  c o u r t  i n  Leapi 

l i m i t e d  i t s  r u l i n g  t o  5 45.061, F l o r i d a  S t a t u t e s ,  and did no t  

address  7 6 8 . 7 9 ,  F l o r i d a  S t a t u t e s .  Jones concludes t h a t  

"Metropol i tan Dade County ' s  o f fe r  of judgment was made 

pursuant  t o  5 7 6 8 . 7 9  which d i s t i n g u i s h e s  Leapi from t h e  case 

a t  b a r . "  (Jones Br ie f  a t  4 ) .  I n s t e a d ,  Jones relies on 

Reinhardt  v .  Barc, 564 So.2d 1 2 3 3  ( F l a .  5 t h  DCA 1990), and 

Mudano v .  S t .  Paul F i r e  & Marine Insurance C o . ,  5 4 3  So.2d 8 7 6  

( F l a .  4 t h  DCA 1 9 8 7 ) .  Both of t h e s e  cases were decided p r i o r  

t o  t h i s  c o u r t ' s  d e c i s i o n  i n  Leapi.  Fu r the r ,  much of t h e  d i c t a  

i n  Reinhardt  a s  it p e r t a i n s  t o  S 4 5 . 0 6 1  and S 7 6 8 . 7 9 ,  F l o r i d a  
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S t a t u t e s  was over ru led  i n  Leap i . l /  

Reinhardt  t h a t  IISection 7 6 8 . 7 9  and s e c t i o n  4 5 . 0 6 1  took effect 

The c o u r t  he ld  i n  

I 2 

J u l y  1, 1 9 8 6  and J u l y  7, 1987  r e s p e c t i v e l y .  They should n o t  
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be app l i ed  ( i n  any e v e n t )  t o  causes  of a c t i o n  which accrued 

be fo re  their  e f f e c t i v e  d a t e s . "  - I d .  a t  1 2 3 5 .  Leapi makes 

c l e a r  t h a t  t h e  only c r i t i c a l  event  i s  t h e  making and r e j e c t i o n  

of t h e  offer of judgment. 

Jones chooses n o t  t o  d i s c u s s  t h e  r a t i o n a l e  of Leapi which 

i s  c l e a r l y  r e l e v a n t  t o  t he  c a s e  a t  ba r .  Firs t ,  i n  Leapi t h e  

p r e v a i l i n g  p a r t y  moved t o  t a x  c o s t s  and fees i n  accordance 

w i t h  t h e  p rov i s ions  of 4 5 . 0 6 1  and 5 7 6 8 . 7 9 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 7 )  and Rule 1.442, F l o r i d a  Rules of  C i v i l  Procedure.  

Nowhere i n  t h e  opinion does Leapi hold t h a t  a t t o r n e y  fees were 

n o t  a p p l i c a b l e  under 5 7 6 8 . 7 9 .  Furthermore, t h e  Court noted 

t h a t  t h e  s t a t u t e  was n o t  being appl ied  r e t r o a c t i v e l y  s i n c e  t h e  

r i g h t  t o  recover  a t t o r n e y  fees does no t  a t t a c h  u n t i l  t h e  o f f e r  

and r e j e c t i o n  of  t h e  o f f e r  occurred.  The Court concluded t h a t  

s i n c e  t h e  o f f e r  had been adopted a f t e r  t h e  a c t  had been 

adopted by the  L e g i s l a t u r e  t h e  s t a t u t e  was n o t  being app l i ed  

r e t r o a c t i v e l y .  

L i k e w i s e ,  i n  t h e  c a s e  a t  b a r ,  t h e  o f f e r  of judgment was 

made subsequent t o  t h e  enactment of  7 6 8 . 7 9 ,  Florida 

S t a t u t e s ,  s i n c e  t h e  o f f e r  was n o t  made u n t i l  1 9 8 9 .  By hold ing  

- 1/ Reinhardt  d e a l t  w i th  t h e  i s s u e  of whether a p r e v a i l i n g  
p a r t y  may seek c o s t s  pursuant  t o  F l o r i d a  Rule of  C i v i l  
Procedure 1.442, which i s  n o t  an i s s u e  i n  t h e  case a t  bar. 



a 

Dade County 's  o f f e r  v a l i d ,  t h i s  Court would no t  i n  any manner 

b e  applying t h e  s t a t u t e  r e t r o a c t i v e l y .  

I t  is important  t o  no te  t h a t  Jones i m p l i c i t l y  accep t s  

Dade Coun ty t s  argument contained i n  i t s  i n i t i a l  b r i e f  t h a t  t h e  

term "cause of a c t i o n t t  r e f e r r e d  t o  i n  5 768.71 as  it r e l a t e s  

t o  a t t o r n e y  fees is when t h e  o f f e r  of judgment is  made and 

r e j e c t e d  by t h e  opposing p a r t y .  Page 279 of Black's Law 

Dict ionary ( 4 t h  e d .  1968) d e f i n e s  "cause of a c t i o n "  as Itone 

t h i n g  for one purpose and something d i f f e r e n t  for ano the r . "  

S ince  t h e  e v i l  at tempted t o  be avoided by t h e  L e g i s l a t u r e  is 

t o  prevent  a s t a t u t e  from being appl ied  r e t r o a c t i v e l y ,  such i s  

no t  t h e  c a s e  i n  t h i s  ins tance .  

11. 

THIS COURT CAN ALSO CONSIDER DADE COUNTY'S 
OFFER O F  JUDGMENT PURSUANT TO 4 5 . 0 6 1 ,  
FLORIDA STATUTES. 

Jones a l s o  ignores  t h e  e n t i r e  body of caselaw t h a t  Dade 

County cites i n  i t s  i n i t i a l  brief which s t a n d s  f o r  t h e  

p ropos i t i on  t h a t  a p leading  w i l l  be considered what it i s  i n  

subs tance  even though it i s  mislabeled.  DeMendoza v.  Board of 

County Commissioners, 2 2 1  So.2d 7 9 7  ( F l a .  3rd DCA 1 9 6 9 ) ;  

Chison v.  Richey, 9 1  So.2d 811 (Fla. 1 9 5 7 ) ;  Scarfone v .  Marin, 

442 So.2d 282 ( F l a .  2nd DCA 1 9 8 3 )  (major and c a s u a l  p l e a  must 

be determined, no t  by i t s  t i t l e ,  but  by i t s  contents  and by 

t h e  a c t u a l  i s s u e s  i n  d i s p u t e ) ;  Circle F inanc ia l  Co.  v .  

Peacock, 399 So.2d 8 1  ( F l a .  1st DCA 1981) .  Jones does no t  i n  

any manner d i s c u s s  any of t h e s e  cases but  chooses e v i d e n t l y  t o  

d i spose  of t h i s  body of caselaw by t h e  statement t h a t  " t h e  
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demand for judgment propounded by Metropol i tan by i ts  terms i s  

exc lus ive ly  a c r e a t u r e  of  F l o r i d a  S t a t u t e  5 7 6 8 . 7 9 . "  Jones 

B r i e f  a t  5 .  It  is  apparent  t h a t  Jones was w e l l  aware t h a t  

Dade County was a t tempt ing  t o  make a v a l i d  o f f e r  of judgment. 

I n  f a c t ,  Jones Boatyard had previous ly  made an o f f e r  of 

judgment pursuant  t o  7 6 8 . 7 9 ,  F l o r i d a  S t a t u t e s ,  i n  t h i s  case 

on November 28, 1 9 8 9 .  ( R .  1 7 2 ) .  It was only i n  response t o  

Jones '  o f f e r  of  judgment t h a t  Dade County f i l e d  i t s  o f f e r  of 

judgment. ( R .  2 1 0 ) .  Jones was i n  no way pre judiced  s i n c e  it 

i n  f a c t  b e l i e v e d  t h a t  it had f i l e d  a v a l i d  o f f e r  of  judgment. 

Furthermore, t h e  two a t t o r n e y  fee s t a t u t e s  a r e  almost 

i d e n t i c a l  i n  t h e i r  a p p l i c a t i o n  i n  t h a t  they both r e q u i r e  i n  

t h i s  c a s e  t h a t  t h e  P l a i n t i f f  o b t a i n  a judgment 25% g r e a t e r  
2/  than  i t s  o f f e r  i n  o rde r  t o  be e n t i t l e d  t o  a t t o r n e y  fees . -  

This  Court should cons ider  subs tance  over form and t o  t h e  

e x t e n t  t h a t  it f i n d s  t h a t  t h e  motion was mislabeled under 

768.79, F l o r i d a  S t a t u t e s ,  it should t r e a t  Dade County's 

Motion for Attorney Fees under any v a l i d  o f f e r s  of judgment 

which e x i s t e d  a t  t h e  t i m e  Dade County made i t s  o f f e r .  S ince  

t h i s  Court ru led  i n  Leapi t h a t  so  long a s  t h e  o f f e r  of 

judgment i s  made a f t e r  t h e  enactment of 4 5 . 0 6 1 ,  F l o r i d a  

- 2/  Jones f i l e d  Timmons v .  Combs, 1 7  F.L.W. S443 ( F l a .  J u l y  
1 0 ,  1 9 9 2 ) ,  i n  a n o t i c e  of  supplemental  a u t h o r i t y .  Timmons i s  
i n a p p l i c a b l e  t o  t h e  c a s e  a t  b a r .  Timmons only holds t h a t  i n  
t h e  narrow f a c t u a l  circumstance where t h e r e  is  a j u r y  v e r d i c t  
of  no l i a b i l i t y  t h a t  S 4 5 . 0 6 1 ,  F l o r i d a  S t a t u t e s ,  and 5 7 6 8 . 7 9 ,  
F l o r i d a  S t a t u t e s ,  t r e a t  t h e  e n t i t l e m e n t  t o  a t t o r n e y ' s  f e e s  
d i f f e r e n t l y .  T h i s  i s  n o t  an i s s u e  i n  t h e  c a s e  a t  ba r ,  s i n c e  
Dade County obtained a judgment i n  i t s  favor  a s  a p l a i n t i f f .  
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shown. Jones '  argument c a r r i e d  t o  t h e  l o g i c a l  extreme i s  

e s s e n t i a l l y  an admission t h a t  i t s  own lawyer, David H o r r ,  who 

i s  both t r i a l  and a p p e l l a t e  counsel,  acted unreasonably when 

he i n  f a c t  made an o f f e r  of judgment under S 768.79, Flo r ida  

S t a t u t e s .  Mr. Horr i n  h i s  b r i e f  d i d  no t  i n  any manner 

i n d i c a t e  t h a t  he acted unreasonably when he made i t s  o f f e r  

under S 768.79, Flo r ida  S t a t u t e s .  In s t ead ,  t h e  Court should 

t a k e  no te  t h a t  t h e  a t to rney  fee s t a t u t e s  t h a t  have evolved 

under 4 5 . 0 6 1 ,  5768.79, Fla .  S t a t .  and 1.442, Fed.R.Civ.P., 

a r e  very confusing as t o  t h e i r  app l i ca t ion .  Indeed, t h e  

F lo r ida  Bar i n  Di s t a s io ,  O f f e r s  of Judgment: The Confusion 

Continues, 64 F l a .  Bar. J. 20, 20-24 (December 1990), 

ind ica ted  how confusing it is f o r  t h e  p r a c t i c i n g  a t to rney  t o  

understand t h e  t h r e e  o f f e r s  of judgment. 

"Many a t to rneys  w i l l  probably s t o p  f i l i n g  o f f i c e r s  of  judgment 

out  of  f r u s t r a t i o n .  When o f f e r s  a r e  made, i n s t ead  of 

encouraging se t t lement  an inc rease  i n  l i t i g a t i o n  w i l l  occur t o  

determine t h e  v a l i d i t y  of t h e  o f f e r . "  - I d .  a t  24. The better 

view and t h e  v iew which t h i s  Court should accept  i s  t h a t  Dade 

County reasonably d i d  i n  f a c t  rely on Jones' o f f e r  of  judgment 

i n  be l iev ing  t h a t  such o f f e r  was v a l i d  and i s  t h e r e f o r e  

estopped from claiming t h a t  such o f f e r  i s  i n v a l i d .  This  is 

e s p e c i a l l y  t r u e  when i n  f a c t  a t  l e a s t  S 45.061, F l a .  S t a t . ,  

was v a l i d  a t  t h e  t i m e  Dade county made i t s  o f f e r  of judgment. 

The author  s t a t e d  
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e s p e c i a l l y  t r u e  when 5 4 5 . 0 6 1 ,  F l a .  S t a t . ,  a t  l e a s t  was v a l i d  

a t  t h e  t i m e  Dade County made i t s  o f f e r  of judgment. 

CONCLUSION 

Dade County r eques t s  t h a t  t h i s  Court reverse t h e  T h i r d  

Dis t r ic t  Court of  Appeals i n s o f a r  as it holds  t h a t  Dade 

County's o f f e r  of s e t t l emen t  was i n v a l i d .  Furthermore, t h i s  

Court should uphold t h e  t r i a l  c o u r t ' s  de te rmina t ion  t h a t  Jones 

should pay for Dade County's a t t o r n e y  fees and remand t h i s  

cause t o  t h e  t r i a l  c o u r t  t o  determine t h e  amount of  a t t o r n e y  

fees it is e n t i t l e d  t o  pursuant  t o  its appeal  of  t h i s  i s s u e .  

Respec t fu l ly  submit ted,  

ROBERT A .  GINSBURG 
Dade County Attorney 
Metro-Dade Center 
S u i t e  2810 
111 N.W. 1st Street 
Miami, F l o r i d a  33128-1993 
( 3 0 5 )  375-5151 

By: 
Evan Gro 
A s s i s t a n t  County Attorney 

E r i c  K. Gressman 
A s s i s t a n t  County Attome>' 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

€oregoing was this 3 a L d a y  of July, 1992, mailed to: 

3AVID J. HORR, ESQUIRE, Rodriguez, Horr, Aronson & Blanck, 

P . A . ,  9350 South Dixie Highway, Suite 1550, Miami, Florida 

33156; and WILLIAM BOERINGER, ESQUIRE, a t  Hayden and Milliken, 

P.A., 5915 POnce de Leon Blvd., Suite 63, Miami, Florida 

33146-2477. 

1 Assis ant County A orney 
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