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STATEMENT OF THE CASE AND FACTS 

The C i r c u i t  Cour t  i n  and f o r  Orange County,  F l o r i d a ,  

e n t e r e d  an o r d e r  modi fy ing  t h e  f i n a l  judgment i n  t h i s  cause 

and p e r m i t t e d  t h e  P e t i t i o n e r ,  D e e  Ann M i z e ,  t o  re locate  i n  

C a l i f o r n i a  and take w i t h  h e r  t h e  minor c h i l d  born  t o  t h e  p a r t i e s .  

T h i s  f i n a l  o r d e r  w a s  appealed by t h e  Respondent ,  Danny 

M i z e ,  and t h e  D i s t r i c t  C o u r t  of Appeal ,  F i f t h  D i s t r i c t  of F l o r i d a  

a f t e r  r e a d i n g  t h e  b r i e f s  and h e a r i n g  argument of c o u n s e l  t h e  

C o u r t  i n  P e r  C u r i a m  Opinion r e v e r s e d  t h e  lower c o u r t  and c i t e d  

f o u r  cases t o  suppor t  t h e i r  Opinion.  

The 5 t h  DCA r e c e i v e d  mot ions  f r o m  t h e  P e t i t i o n e r ,  which 

i n c l u d e d  a Motion f o r  Rehear ing ,  Motion for Rehear ing  En Banc, 

Motion t o  C e r t i f y  Q u e s t i o n s  and C e r t i f y  C o n f l i c t  t o  t h e  Supreme 

C o u r t .  A l l  of t h e s e  Motions were den ied .  

-1- 



SUMMARY OF THE ARGUMENT 

The Respondent i n  t h i s  B r i e f  i s  a t t e m p t i n g  t o  p o i n t  

o u t  t o  t h e  Cour t  t h a t  t h e r e  i s  no b a s i s  f o r  t h e  Supreme Cour t  

t o  exercise i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n ,  

f o r  same would be  t h a t  t h i s  case i s  i n  c o n f l i c t  w i t h  t h e  remain ing  

DCA cases. 

o f  t h e  o t h e r  cmes on t h i s  p o i n t  i s ,  

o f  t h e  c h i l d " .  

s i n c e  t h e  o n l y  b a s i s  

The c o n t r o l l i n g  i s s u e  i n  t h i s  case as w e l l  as i n  all 

"what i s  i n  t h e  b e s t  i n t e r e s t  

The 5 t h  DCA f e l t  t h a t  it was  n o t  i n  t h e  b e s t  i n t e r e s t  

of t h e  c h i l d ,  under  t h e  c i rcumstances  t h a t  e x i s t e d ,  t o  be  moved 

t o  C a l i f o r n i a .  

JURISDICTIONAL STATEMENT 

The Respondent agrees t h a t  t h e  Supreme C o u r t  i n  c o n f l i c t  

cases c e r t a i n l y  h a s  d i s c r e t i o n a r y  j u r i s d i c t i o n ,  b u t  t h a t  c o n f l i c t  

h a s  t o  be d i r e c t ,  open and obvious.  

here and t h e  5 t h  DCA r u l i n g  shou ld  s t a n d .  

Tha t  i s  n o t  t h e  situation 
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ARGUMENT 

THERE I S  NO CONFLICT BETWEEN T H I S  CASE AND 
ANY OTHER DISTRICT COURT OF APPEAL CASES 
WHICH WOULD G I V E  JURISDICTION TO THE SUPREME 
COURT. 

The Respondent would r e s p e c t f u l l y  p o i n t  o u t  t o  t h i s  

Court t h a t  one of t h e  primary c r i t e r i a  t h a t  t h e  D i s t r i c t  Courts  

i n  t h i s  S ta te  apply t o  a p a r t y ' s  r e q u e s t  t o  relocate a minor 

c h i l d  o u t s i d e  t h e  S t a t e  of F l o r i d a  has  been, "what i s  i n  t h e  

b e s t  i n t e r e s t  of t h e  c h i l d " .  

That d o c t r i n e  r u n s  throughout all of t h e  cases i n  t h e  

o t h e r  D i s t r i c t  Court  op in ions  and has  been s p e c i f i c a l l y  set  f o r t h  

by t h e  5 t h  DCA i n  t h e  cases of Mast v. Reed, 578 So.2d 3 0 4  ( F l a .  

5 t h  DCA 1 9 9 1 ) ;  Cole v. Cole,  530 So.2d 4 6 7 ,  ( F l a .  5 th  DCA 1988) ;  

Jones v. Vrba, 513 So.2d 1 0 8 0 ,  ( F l a .  5 t h  DCA 1 9 8 7 ) ;  G i a c h e t t i  v. 

G i a c h e t t i ,  416  So.2d 2 7  ( F l a .  5 th  DCA 1 9 8 2 ) .  

I n  t h i s  p a r t i c u l a r  c a s e  t h e  Respondent f e e l s  c e r t a i n  t h a t  

t h e  J u s t i c e s  of t h e  5 th  DCA d i d  not f e e l  from t h e  f a c t s  t h a t  it 

w a s  i n  t h e  b e s t  i n t e r e s t  of t h i s  minor c h i l d  t o  be r e l o c a t e d  i n  

Northern C a l i f o r n i a .  The mother i s  an acknowledged l e s b i a n  and 

he r  f a t h e r ,  t h e  c h i l d ' s  g r a n d f a t h e r ,  i s  an acknowledged homosexual. 

The record  has s u b s t a n t i a l  evidence t o  suppor t  t h e  f a c t  t h a t  t h e  

l e s b i a n  mother has  misbehaved i n  t h e  presence of the c h i l d  by he r  

conduct wi th  h e r  l e s b i a n  lovers. 

All t h e  o t h e r  c r i t e r i a  f o r  t h e  Court  p e r m i t t i n g  t h e  c h i l d ' s  

r e loca t ion  o u t  of t h e  S ta t e  may have been m e t  by t h e  P e t i t i o n e r ,  

however, t h i s  most impor tan t  of a11 of t h e  c r i t e r i a  w a s  n o t  m e t ,  

namely, t h a t  it was n o t  i n  t h e  b e s t  i n t e r e s t  of t h e  minor  t o  be 

moved t o  C a l i f o r n i a  t o  l i v e  under c o n d i t i o n s  t h a t  do no t  appear 
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I t o  be f a v o r a b l e  f o r  t h e  u p b r i n g i n g  of a young g i r l .  The 5 t h  DCA 

w a s  immanently c o r r e c t  i n  i t s  Opinion and a l t h o u g h  t h e s e  p a r t i -  

c u l a r  words,  "best i n t e r e s t  o f  t h e  minor"  do n o t  a p p e a r  i n  t h e  

Opin ion ,  it was c i t e d  i n  t h e  Opinion o f  t h e  f o u r  cases p r e v i o u s l y  

r e f e r r e d  t o  i n  s u p p o r t  of t h e  Opin ion ,  and one can  only conc lude  

t h a t  t h e  J u s t i c e s  of t h e  5 t h  DCA f e l t  t h a t  t h e  best  i n t e r e s t  of 

t h e  minor w a s  n o t  s e r v e d  by t h e  r e l o c a t i o n .  Thus, w e  have t h e  

P e r  Curiam Opinion based  upon t h e  c i t e d  cases. 
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CONCLUSION 

Respondent conc ludes  t h a t  t h e r e  i s  no c o n f l i c t  upon 

which t h e  Supreme Cour t  c a n  invoke  d i s c r e t i o n a r y  j u r i s d i c t i o n  

and t h e r e f o r e  t h e  Respondent r e q u e s t  t h a t  P e t i t i o n e r  be  den ied  

t h e  r e l i e f  sough t .  
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