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I. INTRODUCTION 

Petitioner seeks review of an opinion of the Third District 

Court of Appeal which holds that the doctrine of interspousal 

immunity does not bar an action by Respondent against the 

Petitioner for personal injuries arising out of an incident which 

occurred on July 2, 1984. The Third District Court of Appeal found 

that the policy reasons underlying the doctrine of interspousal 

immunity do not apply to the factual circumstances of this case, 

following Sturiano v. Brooks, 523 So.2d 1126 (Fla. 1988). 

The parties will be referred to by name or as they appeared 

in the trial court. The Record will be referred to as (R. 1-150.) 

All emphasis will be the writer's unless otherwise indicated. 

11. STATEMENT OF THE FACTS 

This suit arose out of an incident which occurred on July 2, 

1984. At the time of the incident the Defendant, BERES WAITE, and 

the Plaintiff, JOYCE WAITE, were married, and resided in the same 

household. (R. 37.) There were no children of their marriage. 

MRS. WAITE by a previous marriage had a daughter, Joy McRae. Joy 

was married to James McRae, and at that time Joy was s i x  months 

pregnant. Joy also had a daughter, not of her marriage with James 

McRae, named Marcia McKay, who was 8 years old. (R. 37.) 

Joy, James and Marcia were visiting Plaintiff and Defendant 

at their house on the date of the incident. On the evening of July 

2, 1984, without provocation or warning, the Defendant attacked 

Plaintiff, Joy, James, and Marcia, with a machete, inflicting 

severe, permanent and disfiguring injuries. (R. 36; 57-66; 86- 

91.) Mrs. WAITE suffered severe lacerations and fractures: to her 



left arm, including a slicing fracture throuqh her left ulna; to 

her left leg, including a compound fracture throush her left tibia 

and a compound fracture of her left fibula; and to her neck. 

Plaintiff's lower leg was nearly hacked off. (R. 37; 65.) 

The attack against Mrs. WAITE occurred in the kitchen. Joy 

McRae was in the living room, heard the screams of her mother, and 

went to the kitchen entrance. She saw the Defendant striking her 

mother with the machete and asked him to stop. (R. 59-61.) The 

Defendant then turned on Joy, striking her repeatedly with a 

machete, and inflicting lacerations to her scalp, both hands and 

wrists, and severing four of the fingers from her left hand. (R. 

37; 61-63; 68-70.) 

James McRae and Marcia McKay, along with the McRaes' infant 

son, were in one of the bedrooms watching television. James had 

fallen asleep. (R. 67; 75-76.) Marcia heard the screams of her 

mother and ran out the bedroom door, which entered into the main 

hallway. (R. 76-77; 86-88.) she was confronted by the Defendant 

who was holding the machete over his head. A5 he began to approach 

her, she turned and ran back towards the bedroom. James grabbed 

her by the arm, pulled her into the bedroom, and deflected a 

descending blow of the machete, apparently meant f o r  Marcia. (R. 

77-78; 88-91.) 

James wrestled with the Defendant, and eventually subdued him. 

(R. 78-81.) James suffered numerous lacerations, but none as 

serious as Joy McRae's or M r s .  WAITE's. (R. 90-91.) The Defendant 

was arrested that evening. At the time of the incident, the 
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Defendant was 49 years old. (R. 98.) 

The Defendant was tried and convicted in Dade County circuit 

Court, Case Number 84-15550, on four separate counts resulting from 

this incident: two counts of attempted murder, one count of 

aggravated battery, and one count of aggravated assault. (R. 97- 

98; 101.) At the trial, Mrs. WAITE, Joy McRae, James McRae and 

Marcia McKay testified as witnesses called by the prosecution. (R. 

38.) The Defendant was sentenced to 27 years in state prison, 

without parole. (R. 98;  101.) 

After the incident, the Plaintiff and Defendant were divorced. 

(R. 38.) Since the divorce proceedings, Mrs. WAITE has not seen 

the Defendant, and has no intention o r  desire to see him. (R. 3 8 . )  

The Defendant had a homeowner's insurance policy through 

Southeastern Fire Insurance Company which included liability 

coverage with limits in the amount of $300,000 per occurrence. 

That policy provides coverage for this incident. (R. 38;  4 8 . )  1 

As a result of the injuries they suffered, Joy and James McRae 

filed suit against BERES WAITE in 1985. That suit, McRae v. Waite, 

Dade County Circuit Court Case Number 85-3730 (12), was resolved 

As discussed infra, settlements were effected through that 
insurance coverage on behalf of Joy McRae, James McRae and Marcia 
McKay. Moreover, as noted by Petitioner (Initial Brief, p. 6.), 
after entry of the summary judgment the ongoing declaratory 
judgment action brought by the insurer in federal district court, 
captioned Southeastern Fire Insurance Company v. Waite, et al., 
United States District Court, Southern District of Florida, Case 
Number 88-1562 CIV-SCOTT, was dismissed by summary judgment in 
favor of BERES WAITE and JOYCE WAITE. A copy of the district 
court's memorandum opinion was attached to Plaintiff's Initial 
Brief filed with the Third District Court of Appeal, and is 
attached as part of the appendix to this brief. (See, A. 1-7.) 

3 



I -  

by settlement on the first day of trial, by payment from 

Southeastern Fire Insurance Company of $337,500.00. (R. 48.) In 

1988, Marcia McKay, through her mother, Joy McRae, also sued BERES 

WAITE. That suit, McKav v. Waite, Dade County Circuit Court Case 

Number 88-27972 (5) was resolved by settlement during trial on 

March 9, 1989, by payment from Southeastern Fire Insurance Company 

in the amount of $100,000. (R. 37-38; 51-53; 117.) 

Although the Defendant has, throughout all proceedings, denied 

liability as well as any intent to injure, the Defendant has a lso  

opposed the various claimants from recovering under his insurance 

policy. For instance, in the first declaratory judgment action 

filed by Southeastern Fire Insurance Company during the pendency 

of Joy and James McRae's action, the Defendant filed a pro se 

answer seeking a declaration of rights finding that no coverage 

existed for the injuries sustained by the McRaes. (R. 94-95.) 

111. STATEMENT OF THE CASE 

Under the Complaint, Mrs. WAITE sought recovery from the 

Defendant alleging negligence and assault and battery. The 

complaint further alleged that the Defendant was insane at the time 

of the incident. (R. 1-3.) The Defendant initially moved to 

dismiss on the basis of the doctrine of interspousal immunity, (R. 

4 . ) ,  which was denied. (R. 17.) The Defendant's answer generally 

denied all material allegations, and raised as an affirmative 

defense the doctrine of interspousal immunity. The Defendant also 

affirmatively alleged that he was insane at the time of the 

incident. ( R .  18-19. ) 

4 



Defendant thereafter moved f o r  summary judgment, relying 

solely on the fact of the marriage at the time of the incident and 

the doctrine of interspousal tort immunity. (R. 21-24; 114-123.) 

The facts as established in the trial court by M r s .  WAITE were not 

contested or contradicted by Defendant. ( R .  21-24; 114-123.) Mrs. 

WAITE argued that Sturiano v. Brooks, 523 So.2d 1126 (Fla. 1988) 

was controlling, and that the policy considerations supporting the 

doctrine of interspousal tort immunity did not apply in this case. 

( R .  25-35; 114-123.) The Defendant, however, argued that a case- 

by-case determination was inappropriate, and asserted that Krouse 

v. Krouse, 489 So.2d 106 (Fla. 3d DCA), rev. denied, 492 So.2d 1333 

(Fla. 1986) was controlling. 

The trial court agreed with the Defendant, did not analyze the 

T -  
H -  

policy considerations underlying the doctrine of interspousal 

immunity as they apply to the facts of this case, and ruled in 

Defendant's favor. 

The Third District Court of Appeal reversed, finding that the 

policy considerations which could justify application of the 

doctrine of interspousal immunity did not apply under the facts of 

this case. 

We find no legal impediment to holding that M r s .  Waite 
enjoys no lesser status before the court than do the 
other injured family members and may recover to the 
extent of available insurance. The intentional tort was 
so extreme that it eradicated the policy considerations 
that might justify the barring of claims. The Sturiano 
decision abrogated immunity to the extent of insurance 
coverage in cases lacking the policy considerations it 
set forth. 

(R. 129.) (Footnotes omitted.) 
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The Third District previously had reviewed those facts which 

it felt established that the policy reasons discussed in Sturiano 

1, 
I -  

were not applicable: 

Here, the claim would neither create disharmony nor 
support collusion. Barring Mrs. Waite's action will not 
preserve or promote Waite family harmony. Mr. Waitels 
egregious conduct was so extreme that his victim would 
be unlikely to conspire with him for the purpose of 
defrauding an insurance company. Furthermore, there has 
been no suggestion of collusion in the record. Thus, 
the policy reasons in support of the doctrine do not 
exist. 

(R. 127-28.) 

Finally, the Third District noted that the policy of the State 

of Florida now permits suit by one spouse against another for 

battery. Although the court did not base its holding 

on that statute since the incident predated its effective date, the 

(R. 129-30.) 

court recognized the policy behind the statute. ( R .  129-30.) 

The Third District denied Defendant's motion f o r  rehearing, 

but certified the following question as one of great public 

importance: 

Whether Sturiano v. Brooks, 523 So.2d 1126 (Fla. 1988) 
permits a claim by a former spouse for battery against 
the other spouse, committed during the marriage, and 
prior to the effective date of section 741.235, Florida 
Statutes (1985), where the claim is limited to the extent 
of insurance coverage, the spouse was convicted of 
attempted first degree murder stemming from the battery, 
and the egregious nature of the injuries demonstrates 
that the policy considerations enunciated in Sturiano- 
"fear of disruption of the family or other marital 
discord, or the possibility of fraud or collusiontv-were 
not present when the battery was committed? 

(R. 149-150.) 
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IV. SUMMARY OF ARGUMENT 

The trial court incorrectly granted summary judgment on the 

basis of interspousal tort immunity, because the policy reasons 

which underlie that doctrine are not applicable to the facts of 

this case. This Court's opinion in Sturiano v. Brooks, 523 so.2d 

1126 (Fla. 1988), represented a change in Florida law in the 

application of the doctrine of interspousal tort immunity. This 

Court rejected the foundation of the doctrine - that the marriage 
of two people creates a unified entity of one singular person - as 
lloutdated" and no longer a valid reason to bar actions. Instead, 

Sturiano held that the doctrine applies onlv where the other policy 

considerations which support the doctrine exist under the facts of 

the specific case under review. As demonstrated by the Record, and 

as determined by the Third District Court, none of those policy 

considerations exist in this case, and therefore, the doctrine of 

interspousal immunity does not bar Mrs. WAITE's action. 

The Third District Court correctly analyzed the holding of 

Sturiano V. Brooks, and correctly applied it to the facts of this 

Case. Thus, the Third District Court correctly reversed the 

summary judgment entered in favor of Mr. WAITE. The opinion of the 
Third District Court therefore does not conflict with that of 

Sturiano V. nor does it conflict with any opinion of any 

of the other district courts of appeal issued post-sturiano. 

Brooks, 

The specific question before this Court will probably never 

again be raised before any of the appellate courts of this State, 

7 



because of the legislature's abrogation of the doctrine as it 

applies to battery, through Section 741.235, Florida Statutes 

(1985). Plaintiff therefore submits that this Court need not 

exercise its discretionary jurisdiction to review the opinion of 

the Third District Court of Appeal in this matter because that 

opinion is not in conflict with the decisions of this Court or any 

other district court of appeal, and insofar as this issue may be 

one of great public importance, the legislature has enacted 

legislation which effectively answers the certified question in the 

I- 

positive. 

However, if this Court deems it appropriate to exercise its 

discretionary jurisdiction in this case, the certified question 

should be answered in the positive, and this case should be 

remanded back to the trial court for further proceedings. The 

facts of this case establish that the doctrine of interspousal 

immunity cannot bar Plaintiff's action, because the policy 

considerations do not apply. At the very least, the Defendant 

failed to establish the absence of a genuine issue of material fact 

concerning the applicability of these policy considerations. 

Finally, if this Court believes it necessary to expand the 

holding in Sturiano to permit Mrs. WAITE to seek compensation from 

the Defendant, Mrs. WAITE would request that this Court abolish the 

doctrine of interspousal immunity or abrogate it as applied to the 

facts of this case. 
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V. ARGUMENT 

AS A WiTTER OF L A W .  

CONSIDERATIONS. 

As of 1991, 32 states had abolished the doctrine of 

interspousal tort immunity, and 15 other states had abrogated the 

doctrine for intentional or negligent torts. ( R .  135.1 The 

Restatement of Torts (Second), Section 895F (1979), repudiates the 

doctrine. Florida's legislature abrogated the doctrine as to 

battery in 1985. And, in 1988, this Court held that the doctrine 

of interspousal tort immunity was waived to the extent of 

applicable liability insurance, when the policy reasons underlying 

the doctrine do not exist. 

Here, the trial court entered summary judgment in favor of the 

husband-Defendant, solely on the basis of the parties' marriage at 

the time of the incident, without looking to the applicability of 

the policy reasons which underlie the doctrine of interspousal 

immunity. Based on Sturiano, the Third District Court of Appeal 

reversed the summary judgment, holding that the underlying policy 

reasons were not applicable under the facts of this case. (A copy 

of the district court's opinion is attached as part of the 

appendix. ) * In seeking review of the Third District Court of 

2 The dissenting opinion distinguished Sturiano on the basis 
that it involved a negligent tort, where this case involves an 
intentional tort. Nevertheless, the dissent called f o r  abrogation 
Of the doctrine. Although Plaintiff agrees that the doctrine of 
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Appeal's opinion, and reinstatement of the summary judgment, 

Defendant in essence asks this Court to ignore--or at the least 

strictly limit--the language and holding of Sturiano. Without 

reviewing any of this Court's reasoning in Sturiano concerning the 

underlying policy considerations for the doctrine, Defendant argues 

that Sturiano did not abrogate the doctrine of interspousal 

immunity, and that under Sturiano the doctrine of interspousal 

immunity is viable where both spouses are still alive. 

The Defendant-husband implicitly asks this Court to recede 

from its holding in Sturiano v. Brooks. Despite our legislature's 

pronouncement of the public policy of this State by abrogating the 

doctrine of interspousal immunity for the tort of battery, despite 

the weight of opinion of the other states abrogating or partially 

abrogating the doctrine, and despite the clear language of 

Sturiano, the Defendant-husband asks this Court to prevent his 

Plaintiff-wife from recovering from him based upon a doctrine which 

has no rational application under the circumstances surrounding 

this case. Sturiano v. Brooks is controlling here, and requires 

reversal of the final summary judgment. This Court should affirm 

the opinion and holding of the Third District Court of Appeal. 

In Sturiano, the plaintiff, Mrs. Sturiano, was injured when 

a car in which she was a passenger struck a tree. Her husband, 

interspousal immunity should not bar this action, Plaintiff 
respectfully disagrees with the dissenting opinion's method of 
distinguishing Sturiano. If the doctrine would not bar an action 
for a negligent tort where the underlying policy considerations are 
not applicable, then the doctrine should not bar an action for an 
intentional tort under the same circumstances. 

10 



Vita Sturiano, in the 
collision. Mrs. Sturiano brought an action against his estate 

was the driver of the car and was killed 

alleging negligence. She received a jury verdict, with a subsequent 

reduction of that verdict to the amount of applicable insurance 

coverage. On appeal, the Fourth District Court held that the 

doctrine of interspousal immunity did not bar the action, reasoning 

that the traditional policy reasons f o r  maintaining the doctrine 

simply did not apply. 523 So.2d at 1127. The Fourth District 

Court certified the issue, and this Court accepted jurisdiction. 

After review of the facts, Sturiano began its analysis with 

a brief review of the history of the doctrine, noting that until 

this decade, the doctrine had barred actions by one spouse against 

the other, but that "inroads had been made eroding the traditional 

basis for upholding the doctrine. 

Looking to the policy reasons underlying the doctrine, 

Sturiano held that the foundation of the doctrine, that the 

marriage of two people creates a unified entity of one singular 

person, was no longer valid. "Despite dicta to the contrary and 

p r i o r  opinions of this Court, we believe that this outdated policy 

consideration can no longer be regarded as a valid reason to bar 

actions." - Id. Quoting the dissenting opinion in Raisen v. Raisen, 

379 S0.2d 352, 357 (Fla. 1979), this Court held: "The common law 

unity concept is no longer a valid justification for the doctrine 

The opinion cited as examples Dressler v. Tubbs, 435 So.2d 
792 (Fla. 1983) (wrongful death action by wife's estate against 

1982) (abolishing interfamily, but not interspousal, immunity to 

3 

husband's estate was not barred) ; Ard v. Ard, 4 1 4  so.2d 1066 (Fla. 

the extent of liability insurance). 523 so.2d at 1127, n.2. 

11 



of interspousal immunity.Il 523 So.2d at 1128. 

Sturiano, however, noted that the doctrine could apply when 

the other policy reasons existed under the facts and circumstances 

of the specific case in review: 

Several other reasons to bar interspousal actions, 
however, still exist under certain conditions. Domestic 
tranquility, peace and harmony in the family unit, and 
the possibilities of fraud or collusion are the most 
frequently cited policy reasons f o r  maintaining 
interspousal immunity. Xn cases where these 
considerations apply, the doctrine of interspousal 
immunity shall continue to bar actions between spouses. 

- Id. Thus, the doctrine applies only when facts and circumstances 

of the particular case under consideration support the underlying 

policy reasons for the doctrine. 

Plaintiff, however, argues that Sturiano did not overrule 

1211 (Fla. 1985).4 What Plaintiff fails to point out is that 

Sturiano analyzed the application of the doctrine to the facts in 

Snowten. There, the injured plaintiff and the negligent defendant 

were both living, and apparently still married. Sturiano noted 

further that the specter of a lawsuit by one spouse against the 

disharmony within the family unit. Even assuming the absence of 
fraud, this Court believed that the lawsuit would only serve to 

promote marital discord. 523 So.2d at 1228. 

The question certified to this Court in Snowten was: ttIs the doctrine of interspousal immunity waived, to the extent of 
available liability insurance, when the action is for a negligent 
tort?" 475 So.2d at 1212. 

4 
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In other words, Sturiano analyzed the facts present in 

Snowten, and determined that the underlying policy reasons 

supporting the doctrine of interspousal immunity were applicable. 

Thus, Sturiano held that Snowten was still valid under its facts. 

But, Snowten's blanket application of the doctrine of interspousal 

immunity necessarily was modified by Sturianols holding. 

The Defendant in essence asks this Court to ignore the plain 

language and import of Sturiano. As the Defendant does here, the 
defendant in Sturiano argued that the doctrine of interspousal 

immunity should continue without exception, 

absence of policy reasons f o r  doing so. 523 So.2d at 1128. 
regardless of the 

Brooks 
contended that Snowten should control and interspousal tort 

immunity should apply in all actions between spouses to maintain 

Consistency in law. Id. This Court disagreed: "We will not 

blindly adhere to a doctrine that has no application to these 

facts. To do SO would promote injustice f o r  the sake of expediency 

and consistency. I Id. 

[W]e hold that when no such policy considerations exist, 
the doctrine of interspousal tort immunity is waived to 
the extent of applicable liability insurance. 

- Id. 

entering summary judgment. The Third District Court conducted such 

13 



an analysis, finding that the policy considerations were not 

applicable to the facts of this case. These policy considerations 

are reviewed below. 

a. P o s s i b i l i t y  of Fraud or Collusion. 

Certainly, under the facts of this case, there is no 

possibility of fraud or collusion. This case involves a battery 

against the Plaintiff, with a machete, in which Plaintiff w a s  

horribly injured and almost killed. Plaintiff suffered a slicing 

fracture throuqh the ulna of her left a m ,  a compound fracture 

throucrh the tibia of her left leg, a compound fracture of her left 

fibula, and multiple lacerations to her arms, legs and neck. 

Plaintiff's lower leg Was nearly hacked off. (R. 37; 65.1 The 

Plaintiff Is daughter, Joy McRae, lost fou r  of the fingers of her 

left hand, among other serious injuries. Joy McRaels daughter, 

Maria McKay and her husband, James McRae, were also victims of the 

assault. The Defendant has previously indicated his position that 

the Victims of this battery not be compensated. (R. 94-95.) That 

the Defendant-husband inflicted these injuries, unprovoked, is not 

seriously contested. There is no possibility of fraud or collusion 
here. 

The Third District Court similarly concluded: ItMr. Waitel s 
egregious conduct was so extreme that his victim would be unlikely 

to conspire with him for the purpose of defrauding an insurance 

company. Furthermore, there has been no suggestion of collusion 

in the record.Il Waite v. Waite, 16 FLWD 1433 (Fla. 
3d DCA May 2 8 ,  1991) (footnote omitted). 

(R. 127-28). 
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b. Disruption of Marital Harmony 

This policy consideration similarly does not exist under the 

facts of this case. The marriage was destroyed by the actions of 

the Defendant. There is no possibility--no c¶esire--for 

reconciliation. This marriage is not I1founderingt8, it is dead. 

Mrs. WAITE loathes and fears the Defendant. Along with her 

daughter, Joy McRae, her stepson, James, and her granddaughter, 

Marcia McKay, Mrs. WAITE testified on behalf of the State at 

Defendant's criminal trial. The Defendant was sentenced to 27 

years in prison, without parole. Mrs. WAITE has not seen the 

Defendant since the divorce, and does not want to see him. 

Although the Defendant did not actually die in the incident (as in 

Sturiano), the marital and family unit perished from the incident 

as surely as if he had. Under Sturiano, Mrs. WAITEIs action cannot 

be barred based on the "possibility of disruption of martial 

harmony.Il This t o o  is the conclusion of the Third District Court. 

16 FLWD at 1433. 

c. Disruption of the Family Unit, Domestic Tranquility 
and Peace and Harmony. 

This policy consideration, just as the one above, does not 

apply to this case. The family unit, as it concerned the 

Defendant, was destroyed by the acts of the Defendant. There were 

no children of the marriage of Plaintiff and Defendant. Joy McRae 

was Plaintiff's daughter only. (R. 37.) Although Joy and her 

daughter were staying in the house at the time of the incident, 

they did not reside there. (R. 37.) Further, each of the other 

15 
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I- 

three victims of the incident sued and recovered money damages from 

Defendant. (R. 37-38; 48; 51-53; 117.)5 All four testified 

against the Defendant at his criminal trial. (R. 3 8 . )  

Mrs. WAITE's suit is the last of the four .  The ''family unit, 

domestic tranquility, peace and harmony'' were long ago destroyed, 

and cannot be resurrected. Maintenance of this s u i t  cannot disrupt 

that which does not exist. M r s .  WAITEIs action against Defendant 

should not be barred on the basis of this policy consideration. 

d.  Aprrlicabilitv of Liability Insurance. 

The Defendant, in his answer brief, argues that the 

availability of insurance coverage is irrelevant to the 

applicability of the doctrine of interspousal immunity, citing 

Snowten. (Answer brief, page 5.)  To make this argument, Defendant 

ignores Sturiano's holding: 'I[W]e hold that when no such policy 

considerations exist, the doctrine of interspousal tort immunity 

is waived to the extent of asslicable liability insurance." 523 

So.2d at 1128. 

Here, the Record establishes that the Defendant has insurance 

coverage in the amount of $300,000 per occurrence which provided 

coverage for this incident. The other victims of this incident 

have recovered under that policy. In total, these three other 

victims have been paid by Defendant's insurer $437,500.00 to settle 

their claims. As noted by Defendant, M r s .  WAITE won a summary 

judgment in the insurer's declaratory judgment action on the issue 

In total, to these three victims of this incident, 
Southeastern Fire Insurance Company has paid $437,500.00 in 
settlement of their claims. 

5 
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of coverage under the policy. (See, Initial Brief, page 6; A. 1- 

8 )  

Jumping off from there, Defendant apparently argues that Mrs. 

WAITE is not entitled to insurance coverage, and that it is not 

available, despite Mr. WAITEIs insurer's previous settlements with 

the other victims, and the federal court's summary judgment. For 

instance, the Defendant argues that most policies include standard 

family exclusions, and that intentional torts are generally 

excluded from coverage. Defendant also argues that Plaintiff is 

taking inconsistent positions, suggesting that she is arguing here 

that Mr. WAITE's conduct was intentional and egregious, and arguing 

in federal court that his conduct was ltbenignl1 for purposes of 

providing coverage. (Answer brief, page 6.) 

None of these arguments have any merit here. First, Plaintiff 

has never been inconsistent in her treatment of Mr. WAITE's 

conduct. The facts of this case are horrifying and extreme. Mr. 

WAITE took a machete and nearly hacked to death his wife, and his 

wife's daughter, Joy McRae. He attempted to do the same to Joy 
McRae's daughter, Marcia McKay, and James McRae. Mrs. WAITE 

suffered serious, disfiguring and life threatening injuries. But, 

Mrs. WAITE, just as the other victims of this incident, has never 

taken the position that Mr. WAITE was anything but insane at the 

time of this incident.6 Similarly, Mr. WAITE has always taken the 

position that he was insane at the time of this incident. In fact, 

See Plaintiff I s  complaint, R. 3 ,  paragraphs 15 and 16; the 
complaint of Joy and James McRae, R. 45, paragraph 12; and the 
complaint of Marcia McKay, R. 52, paragraph 11. 
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in his answer to the complaint, he alleged insanity as an 

affirmative defense: "Alternatively, as to Count I, Beres Waite 

was insane at the time and, therefore, can not be found guilty of 

an intentional tort.tv (R. 19, paragraph 6). 7 

Second, whether or not Mrs. WAITE is denied insurance coverage 

at some future time is irrelevant to this Courtls determination of 

the applicability of the doctrine of interspousal immunity in this 

case. If there is no applicable insurance coverage, then under 

Sturiano, the doctrine would not be waived. This Court cannot 

determine the applicability of insurance coverage upon the record 

before it. Mr. WAITE's insurer decided to litigate that question 

in federal court, and Mr. WAITE should not be arguing the question 

of coverage here under any circumstances. 8 

Third, insurance coverage can be available to one guilty of 

an intentional tort where that one was insane at the time the tort 

was committed. See, Northland Insurance Company v. Mautino, 433 

So.2d 1225 (Fla. 3d DCA 1983), rev. denied, 447 So.2d 887 (Fla. 

1984); Arkwriqht-Boston Manufacturers Mutual Insurance Company v. 

Dunkel, 363 So.2d 190 (Fla. 3d DCA 1978); Georse v. Stone, 260 

So.2d 259 (Fla. 4th DCA 1972); Preferred Risk Mutual Insurance 

' See also, R. 102, paragraph 5 ( d ) ;  R. 106-107. 

Since the language of the policy which provides coverage to 
Mr. WAITE is not of record, it would be difficult for this court 
to make any determination, even if appropriate, as to whether or 
not coverage is available. 

8 

18 



ComPanv v. Saboda, 489 So.2d 768 (Fla. 5th DCA 1986).' And, an 

insane person is liable for his torts, including the tort of 

assault and battery. See, e.q., Kaczer v. Marrero, 324 So.2d 717 

(Fla. 3d DCA 1976); Jollev v. Powell, 299 So.2d 647 (Fla. 2d DCA 

1974). 

Thus, the question of available insurance coverage is 

relevant, and there is a fund of available and applicable insurance 

for this incident. The Third District Court of Appeal agreed in 

Plaintiff's analysis: Itwe find no legal impediment to holding that 

M r s .  WAITE enjoys no lesser status before the court than do the 

other injured family members and may recover to the extent of 

available insurance." 16 FLWD at 1433. 

3. MRS. WAITE COULD NOT OBTAIN ADEQUATE REDRESS 
FOR THIS TORT AS PART OF THE DIVORCE PROCEEDINGS. 

In pages 6 through 9 of h i s  initial brief, Mr. WAITE 

essentially argues that any complaints Mrs. WAITE had arising from 

this incident should have been raised during the divorce 

proceedings. For instance, without any record support, Defendant 

argues that it is tlpresumed" that the court in the divorce 

proceedings considered this incident when directing the 

distribution of marital assets, and the allowance of alimony, 

(Initial Brief, page 7.) The Defendant again ignores the fact that 

there is a fund of available insurance coverage, and that Sturiano 

Landis v. Allstate Insurance ComBanv, 546 So.2d 1051 (Fla. 
1989) involving the question of whether coverage existed for the 
benefit of a child molester and allegations of "diminished mental 
capacity", did not overrule this precedent, nor did it deal with 
the interaction of an intentional acts exclusion clause and an 
insured's insane actions. 
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v. Brooks permits the wavier of the doctrine of interspousal 

immunity to the extent of available insurance coverage. 

Additionally, in light of Sturiano Mr. WAITE does not suggest the 

existence of any public policy grounds which would prevent a 

separate tort action here. The Defendant's conclusion, espoused 

without factual record support, does not bear scrutiny under the 

facts of this case. Defendant's argument that Mrs. WAITE should 

have looked to her dissolution proceedings to obtain compensation 

for the injuries caused in the subject incident is invalid under 

Sturiano, and the facts of this case. The Third District addressed 

this issue, and found Sturiano permitted this action outside of 

divorce proceedings. The Plaintiff's day in court is now. 

A fair reading of Hill v. Hill, 415 So.2d 20 (Fla. 1982), 

demonstrates that the Court was trying to provide some avenue of 

relief f o r  the injured victim while at the same time denying the 

victim the right to seek relief through a traditional tort action. 

Certainly, a divorce proceeding could not compensate M r s .  WAITE 

with the same type - or amount - of damages available to her 

through this action. And, even more importantly, a divorce 

proceeding could not distribute funds available through a liability 

insurance policy. Since Sturiano permits M r s .  WAITE to seek 

damages to the extent of available insurance coverage, the 

rationale behind the rule espoused in Hill is no longer valid. 

M r s .  WAITE should be permitted to seek compensation through this 

tort action. 
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4. PUBLIC POLICY IN FLORIDA MILITATES AGAINST APPLICATION 
OF THE DOCTRINE IN THIS CASE. 

The public policy of this state is that f o r  every wrong there 

is a remedy. See, e.q . ,  Florida Public Utilities Company v. 

Wester, 7 So.2d 788 (Fla. 1942); Article I, Section 21, Florida 

Constitution. The policy of compensating one individual for 

injuries and damages caused by the tortious actions of another has 

its roots deep in our jurisprudence. See, clenerallv, 55 

Fla.Jur.2d, Torts, Sections 1-2. In furtherance of this policy, 

Florida's tort law has broadened significantly over the past 2 0  

years. See, e.q., Hoffman v. Jones, 280 So.2d 431 (Fla. 1973) 

(adopting comparative negligence); West v. Caterpillar, 336 So.2d 

8 0  (Fla. 1976) (adopting strict products liability); Ard v. Ard, 

414 So.2d 1066 (Fla. 1982) (abolishing interfamily immunity to the 

limits of applicable liability insurance); Section 741.235, Florida 

Statutes (1985) (abolishing interspousal immunity for the tort of 

battery). Sturiano v. Brooks continues this trend. 

Ard v .  Ard waived the doctrine of parental immunity to the 

extent of the parents' available liability insurance. In m, this 
Court addressed and rejected one of the primary considerations 

raised in H i l l  v. Hill, 415 So.2d 20 (Fla. 1982), cited extensively 

by Defendant here: disruption of the family unit and depletion of 

the family resources. 10 

When recovery is allowed from an insurance policy, the 
claimant will not force a depletion of the family assets 

The A@ court also rejected "the possibility of fraud" as 
a sufficient policy consideration to permit the continued 
application of parental immunity. 414 So.2d at 1069. 

10 
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at the expense of other family members. As stated in 
Sorenson, rather than a source of disharmony, the action 
is more likely to ease the financial difficulties 
stemming from the injuries. 

414 So.2d at 1068, 69. Sturiano implicitly adopted this rationale. 

Liability insurance coverage is available to the Defendant here. 

Although Sturiano did not abolish the doctrine of interspousal 

immunity, it represents a marked change in the application of the 

doctrine. Sturiano recognized that the foundation of the doctrine, 

the common law unity concept, was no longer viable in today's 

society. Sturiano further recognized that the doctrine should not 

be applied where the other policy considerations underlying the 

doctrine do not exist. In handing down Sturiano, this Court 

recognized that it had the power--and the responsibility--to modify 

a common law rule "where great social upheaval dictates.'' Hoffman 

v. Jones, 280 So.2d at 435. There are few other areas of our 

society which have undergone greater change than women's rights 

and marriage. Sturiano recognized this change. 

Florida's legislature also recognized this social change and 

enacted Section 741.235, Florida Statutes (1985), which abrogated 

the doctrine of interspousal tort immunity for the tort of battery. 

The public policy promulgated by this statute is that a spouse 

should not be permitted to shield himself from his intentional 

torts through the doctrine of interspousal tort immunity. This 

public policy is applicable in this case. 

The public policy considerations against application of this 

doctrine, under the f a c t s  of this case, are strong and universally 

supported. Thus, the trial court erred in granting summary 
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judgment, because the facts and circumstances of this case 

demonstrate that the doctrine of interspousal immunity should not 

be applied. 

5 .  THIS COURT SHOULD HOLD THAT, UNDER THE FACTS OF THIS 
CASE, THE DOCTRINE OF INTERSPOUSAL IMMUNITY 

DOES NOT APPLY, REGARDLESS OF THE APPLICATION 
OF INSURANCE COVERAGE. 

Although the Court does not need to expand the holding of 

Sturiano to permit Plaintiff to proceed against the Defendant, 

there are no public policy grounds preventing this Court from 

abolishing the doctrine of interspousal immunity for the tort of 

battery. Florida's legislature has abrogated the doctrine of 

interspousal tort immunity for the intentional tort of battery. 

Section 741.235, Florida Statutes (1985). Although that statute 

does not act retroactively, this Court can look to the public 

policy behind the statute. 

Additionally, for similar reasons, there should be no reason 

to prevent Mrs. WAITE from recovering whether or not there is 

insurance coverage. Again, there is no public policy grounds f o r  

denying her the ability to recover, particularly where Florida law 

permits any spouse injured after October 1, 1985 through a battery 

committed by the other spouse to recover regardless of the 

existence of insurance coverage. 

Although the Defendant contends that his rights ''vested", thus 

empowering him to turn away Mrs. WAITE's suit for damages through 

the shield of interspousal immunity, this Court--as it did in 

Sturiano--can modify a common law doctrine with retroactive effect. 

In other words, this Court can determine that the common law 
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doctrine of interspousal immunity does not bar M r s .  WAITEls action, 

regardless of the existence of insurance coverage. 11 

Judge Gerstein's dissent in this case, calling f o r  the 

abrogation of the doctrine of interspousal immunity is compelling. 

Similarly, the dissenting opinions in Raisen v. Raisen, 379 So.2d 

352 (Fla. 1979) and Bencomo v. Bencomo, 200 So.2d 171 (Fla. 1967), 

both seeking total abrogation of the doctrine, are well-reasoned, 

supported by the public policy of this State, and the weight of 

authority from our sister states. There is no compelling policy 

reason in this State which should permit one spouse to avoid 

liability to another spouse for the commission of a battery simply 

because of the existence of a marriage. 

Thus, if this Court feels it necessary to further modify the 

doctrine of interspousal immunity to permit M r s .  WAITE to recover 

against Mr. WAITE, no case would be better suited for concluding 

that the doctrine of interspousal immunity should not be permitted 

to act as a bar to an action f o r  the tort of battery. The doctrine 

of interspousal tort immunity should not be permitted to bar Mrs. 

WAITEls action here. 

At the very least, the Defendant failed to meet his burden of 

The sole fact proof to establish a basis f o r  summary judgment. 

Plaintiff again wishes to make clear that she does not 

Sturiano, to affirm the Third District Court's reversal of the 
summary judgment . 

11 

believe that this court must modify the existing law, under 
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adduced by the Defendant was the existence of the marriage of the 

parties. The Defendant did not contradict or contest any of the 

facts presented by the Plaintiff in opposition to his motion for 

summary judgment. Under Sturiano, a case-by-case analysis of the 

facts and circumstances involving the various policy considerations 

is required. Certainly, here, there are sufficient facts and 

circumstances of record which create a genuine issue of material 

fact on the applicability of the doctrine. The Defendant was not 

entitled to summary judgment, and therefore, the Third District 

Court of Appeal correctly reversed the summary judgment entered by 

the trial court. 

VI. CONCLUSION 

For the foregoing reasons, the Respondent, JOYCE WAITE, 

respectfully requests that this Court affirm the opinion of the 

Third District Court of Appeals, reversing the summary final 

judgment entered in favor of Petitioner, BERES WAITE, and remand 

to the trial cour t  for trial on the merits. 

Respectfully submitted, 

TOUBY SMITH DEMAHY & DRAKE 
Attorneys f o r  Respondent 
141 Northeast Third Avenue 
Penthouse 
Bayside Office Center 
Miami, FL 33132 
(305) 375-0900 

By: \ 
KENNETH R. DRAKE 
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VIIm CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true and correct copy of the 

foregoing was mailed this 30th day of APRIL 1992 to: NORMAN M. 

W M S ,  ESQUIRE, Attorneys f o r  Beres Waite, 1150 Courthouse Tower, 

44 W. Flagler ST., Miami, FL 33130; JAMES BLECKE, ESQUIRE, 

Attorneys for Beres Waite, 19 W. Flagler Street, Suite 705, Miami, 

FL 33130; F m K  A B W S ,  ESQUIRE, 9450 Sunset Drive, suite 200D, 

Miami, FL 33173. 

TOUBY SMITH DEMAHY & DRAKE 
Attorneys f o r  Respondent 
141 Northeast Third Avenue 
Penthouse 
Bayside Office Center 
Miami, FL 33132 
(305) 375-0900 

By: 
KENNETH R. DRAKE 
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SOUTHEASTERN FIRE INSURANCE COMPANY, 

Plaintiff, 

VS. 

BERES R. WAITE, and JOYCE WAITE, 

Defendants. 

A.1.  

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NUMBER 88-1562 CIV-SCOTT 

ROBERT M. MARCH 
CLERK us. nist. cr. 

FINAL JUDGMENT FOR DEFENDANTS, 
BERES WAITE AND JOYCE W A V E  

Pursuant to this Court's Memorandum Opinion dated June 2, 1989 granting Defendant's 

Motion for Summary Judgment 

IT IS ADJUDGED that final judgment hereby is entered against Plaintiff, SOUTHEASTERN 

FIRE INSURANCE COMPANY, in favor of Defendants, BERES WAITE and JOYCE WAITE, and that 

Plaintiff, SOUTHEASTERN FIRE INSURANCE COMPANY, take nothing by this action and that 

Defendants, BERES WAITE and JOYCE WAITE, go hence without day. 

This Court reserves jurisdiction to award costs and attorney's fees upon appropriate 

motion. 

DONE AND ORDERED IN CHAMBERS 

Copies mailed to: 

All Counsel of Record. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

- .  

SOUTHERN FIRE INSURANCE COMPANY, 

Plaintiff, 

vs " 

BERES R. WAITE, JOYCE WAITE, 
MARCIA MCKAY, by and ,hrough 
her guardian and next friend, 
JOY MCRAE, 

Defendants. 

MEMORANDUM O P I N I O N  

This case presents an attempt by an insurance company to avoid 

coverage under a homeowner's insurance policy. This a c t i o n  is 

plaintiff's third suit against defendant Beres Waite and Joyce 

Waite. BY this motion, defendant  seeks summary judgment based on 

the d o c t r i n e s  of res judicata, collateral estoppel, waiver and 
Federal Rule of Civil procedure 41. The Court  finds that 

collateral estoppel precludes relitigation of this action. 

Therefore, the Court need not address the  doctrine of res judicata, 

waiver and Federal  Rule of C i v i l  procedure 4 1 ,  

I. Facts 

On March 16, 1982 Plaintiff Southeastern Fire Insurance 

Company ( rtSoutheasternlt) issued a homeowner's policy to defendant 

Beres Waite (tlBereslt). The policy period was effective from April 

12, 1982 through Apri l  1 2 ,  1985 ,  and provided limits in the amounts 

Of $300,000 per occurrence.' On July 2 ,  1 9 8 4 ,  Beres injured his 

wife Joyce Waite, h i s  daughter Joy McRae, and h i s  son-in-law James 

McRae with a machete. 
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11. Procedural Historv 

On September 20, 1985, Joy and James McRae f i l e d  s u i t  against 

Beres Waite in Dade County C i r c u i t  Court, Case No. 85-37307 CA 12, 

seeking damages f o r  the in jur ie s  sustained as a result of the 

machete attack. On December 1 7 ,  1 9 8 5 ,  southeastern filed a Motion 

f o r  Intervention and Complaint f o r  Declaratory Relief, naming as 

defendants Beres Waite, Joy McRae, and James McRae. Southeastern 

sought a declaratory judgment determining that no coverage existed 

f o r  the i n j u r i e s  sustained by Joy and James McRae. Specifically, 

Southeastern claimed that Beresls actions were excluded under the 

policy. The Court g r a n t e d  Southeastern's Motion f o r  Intervention 

and thereafter participated in discovery. 

However, on February 3, 1987, Southeastern f i l e d  its first 

Notice of Voluntary Dismissal. Immediately thereafter, on Februa ry  

4, 1987, Southeastern f i l e d  its second suit f o r  declaratory relief 

arising from t h e  same machete a t t ack .  T h i s  second case was filed 

in the United States District Court f o r  the Southern District of 

F l o r i d a  (Case No. 87-0190 C i v  Hastings), and also named Beres 

Waite, Joy and James McRae as the defendants. A 5  in the previous 

state a c t i o n ,  Southeastern claimed that the coverage under the 

policy d i d  not apply to defendants'  injur ies  resulting from t h e  

machete attack on the basis that Beres's act ions  were intentional. 

In response to Southeastern's complaint, defendants  Joy and 

James McRae alleged that Beres was insane at the time of the 

attack, Accordingly, h i s  acts on July 2 ,  1984 were not 

intentional; and defendants were entitled to payment under the  
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homeowner's policy. On t h e  day of the trial, Southeastern and the 

defendants entered into a settlement agreement, whereby 

southeastern agreed to settle Joy and James McRae's c l a i m s  f o r  

$ 3 3 7 , 5 0 0 .  The parties j o i n t l y  moved the Court for an order 

dismissing the federal action with prejudice. The order was granted 

on August 31, 1987. 

On June 24, 1988, defendant Joyce Waite f i l e d  the present case 

against Beres Waite in Dade County Circuit Court, Case No. 88-26956 

CA 26, seeking damages f o r  her injuries. Additionally, on June 30, 

1988, defendant Marcia McKay, f i l e d  suit against Beres Waite in 

Dade County circuit Court, Case No, 88-27972 CA 05, s e e k i n g  damages 

f o r  h e r  i n j u r i e s .  

On August 22, 1988, Southeastern f i l e d  s u i t  against Beres 

Waite, Marcia McKay, and Joyce Waite alleging the same operative 

f a c t s  a s  i n  its prior federal  a c t i o n  and seeking the same relief. 

This is the i n su rance  carriers t h i r d  action. Pursuant to 28 U.S.C. 

Sec. 2201, Southeastern s e e k s  a declaration of rights under a 

homeowner's insurance policy. Specifically, Southeastern requests 

this court to f i n d  that no coverage exists f o r  injuries sustained 

by defendants  Joyce Waite and Marcia McXay. Thereafter 

Southeastern and Marcia McKay entered i n t o  a settlement agreement 

and release f o r  $100,000. At the present time only Beres Waite 

and Joyce Waite remain as defendants. The defendants now move 

f o r  adjudication of the presently pending motion for summary 

judgment . 
111. Leqal Analvsis 

3 
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A .  An O v e r v i e w  of Preclusion A - 5 .  

Collateral estoppel is a d o c t r i n e  employed to prevent 

litigation of questions of f a c t  and law previously adjudicated. 

Collateral estoppel or issue preclusion forecloses relitigation of 

issues of fact and law previously decided in a prior s u i t .  Durbin 

V. Jefferson N a t .  Bank, 793 F.2d 1541, 1549 (11th Cir. 1986). 

Collateral estoppel promotes t h e  consewation of judicial resources 

by preventing needless litigation. Parklane HosierY Co. v. Shore, 

4 3 9  U.S. 322, 58  L. Ed. 2d 5 2 2 ,  99 S. Ct. 6 4 5  (1979). Unlike res 

judicata, collateral estcppel is not l i m i t e d  to issue preclusion 

with respect to the same parties and their privies in the p r i o r  

case. "A defendant who was not a party to the or ig ina l  a c t i o n  may 

invoke collateral estoppel." H a r t  v. Yahama, 787 F.2d 1468, 1473 

(11th Cir. 1986) 

The prerequisites to the application of collateral 

are as follows: 

A) The issue at stake must be identical 
to the one involved in the p r i o r  litigation; 

B) the issue must have been actually 
litigated in the p r i o r  litigation; 

C) the determination of the issues in the 
p r i o r  litigation must have been a critical and 
necessary p a r t  of the judgment in that action: 
and, 

D) the party against  whdm the earlier 
decision is asserted must have had a f u l l  and 
f a i r  opportunity to litigate the i s sue  in the 
earlier proceeding. Hart ,  787 F.2d at 1473. 

B. Application of Leqal Standard  to the Instant Case 

A f t e r  carefully apply ing criteria to the uncontested 

estoppel 

f a c t s  of 
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the instant case, the Court  concludes t h a t  Southeastern is 

collaterally estopped from relitigating the i s sue  presented in this 

case. 
. .  

In the present  case, Southeastern raises t h e  identical issue 

as in the prior case, i . e . ,  whether Beres's machete attack was an 

i n t e n t i o n a l  act which was expected or intended such that t h e  

insurance  policy d i d  not provide coverage. As in the prior action, 

the defense to Southeastern's allegation is that Beres was insane  

at the t i m e  of the i n c i d e n t .  

In the p r i o r  action, Southeastern settled t h e  claims of J o y  

and James McRae f o r  337,500. Additionally, Southeastern and a l l  

defendants  then entered into a stipulation f o r  d i s m i s s a l  with 

prejudice. A stipulation of d i s m i s s a l  w i th  prejudice constitutes 

a final judgment on the merits which bars a later suit on the same 

cause of action. Astron Industrial Associates,  f n c .  v .  Chrysler 

Motors C O ~ P . ,  4 0 5  F.2d 9 5 8  (5th Cir. 1968). Accordingly, this 

i s s u e  was actually litigated in the p r i o r  case: and, its 

de te rmina t ion  in t h a t  litigation was a cr i t ica l  and necessary part 

of the judgment.. 

In the p r i o r  action, on the day of trial, Southeastern and 

the defendants entered i n t o  a settlement agreement. Additionally, 

Southeastern and the defendants moved and were granted an order 

dismissing the federal action with prejudice .  Accordingly, 

Southeastern had a f u l l  and f a i r  opportunity to litigate the issue 

at the earlier proceeding. Therefore, this a c t i o n  is precluded. 
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