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SYMBOLS AND REFERENCES 

I n  t h i s  Answer Brief the respondent, Leo 0. Myers, shall be 

referred t o  as  the respondent. 

The F l o r i d a  Bar will be r e f e r r e d  to as  t h e  Bar. 

The t ranscr ip t  of t he  h e a r i n g  b e f o r e  the Referee, dated 

1 4  October 1 9 9 2 ,  shall be r e f e r r e d  t o  as t h e  t r ansc r ip t .  

The report  of the Referee, dated 30 December 1993 ( s i c ) ,  

shall be referred t o  as the Referee's Repart. 



STATEMENT OF THE CASE 

As t o  each of t h e  a l l e g a t i o n s  and c o m p l a i n t s  f i l e d  by t h e  B a r ,  

t h e  r e s p o n d e n t  f e l t  t h a t  it was i n  h i s  best  i n t e r e s t ,  due  t o  t h e  passage 

of t i m e  and d u e  t o  h i s  s i n c e r e  d e s i r e  n o t  t o  f u r t h e r  i n c o n v i e n c e  his 

c l i e n t s ,  t o  n o t  c o n t e s t  t h e  matters b e f o r e  t h e  Bar, a n d  p roceed  t o  a 

d i s p o s i t i o n a l  h e a r i n g .  

T h i s  f ac t  is conf i rmed  b y  t h e  B a r  c o u n s e l ' s  open ing  s t a t e m e n t ,  

b e f o r e  t h e  Referee, as found on page  two ( 2 )  of t h e  t r a n s c r i p t  where by 

Mr. McGunegle s t a t e s  "Your  Honor, this is t h e  disposition h e a r i n g  a s  

opposed t o  f i n a l  e v i c l e n t a r y  h e a r i n g . .  .", 
The Bar p r e s e n t e d  a brief summary of e a c h  case t o  t h e  R e f e r e e  

a n d  t h e  r e s p o n d e n t  was p e r m i t t e d  t o  r e spond  as t o  e a c h  matter, p r t l y  i n  

d e f e n s e  of t h e  c o m p l a i n t  and p a r t l y  t o w a r d s  m i t i g a t i o n  of s e n t e n c e .  

The B a r  d i d  n o t  p r o v e ,  n o r  s u g g e s t ,  a n y  d e l i b e r a t e  wrong d o i n g ,  

however there  i s  ag reemen t  t h a t  t h e r e  was i n a d e q u a t e  book-keeping a s  

s t a t e d  by t h e  Bar c o u n s e l  a t  p a g e s  1 3 9  and  1 4 0  of t h e  t r a n s c r i p t  where Mr. 

McGunegle s ta tes  "The problem i s  r e c o r d s .  Had he  m a i n t a i n e d  t h e  r e c o r d s ,  

t he re  w o u l d n ' t  h a v e  been  a problem i n  t r y i n g  t o  f i q u r e  o u t  whose cash went  

t o  whom. '' 

The r e s p o n d e n t  had no  p r i o r  d i s c i p l i n a r y  r e c o r d  and c o o p e r a t e d  

w i t h  t h e  Bar. T h i s  i s  c o n f i r m e d  by Bar c o u n s e l  a t  page 1 2 4  of t h e  

t r a n s c r i p t  concerning m i t i g a t i o n  of s e n t e n c e ,  whereby Mr. McGunegle 

s ta tes  "On m i t i g a t i o n ,  t h a t  t h a t  ( s i c )  I c a n  see is  t h e  a b s e n c e  of 

p r i o r  d i s c i p l i n a r y  r e c o r d ,  which i s  unde r  9 .32  and c o o p e r a t i o n  w i t h  

t h e  Florida Bar." 
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A f t e r  a l e n g  hy h e a r i n g  he Referee adopted t h e  d i s p o s i t i o n  

urged by t h e  E a r  c o u n s e l  of  six months and rejected t h e  s e n t e n c e  urged 

by t h e  c o u n s e l  f o r  t h e  r e sponden t ,  which was no s u s p e n s i o n ,  o r  a mininum 

of n i n t y  ( 9 0 )  days, t h e r e f o r e  t h e  r u l i n g  of t h e  Referee was t h a t  t h e  

r e sponden t  s h o u l d  be suspended f o r  a p e r i o d  of s i x  months, prove 

r e h a b i l i t a t i o n ,  fol lowed by a th ree  y e a r  p r o b a t i o n  w i t h  t h e  f o l l o w i n g  

c o n d i t i o n s :  
1 .  Completion of a n  ethics c o u r s e  w i t h i n  one year. 
2.  Completion of a l a w  o f f  ice management course .  
3 .  Completion of a t r u s t  a c c o u n t  managment course. 
4 .  Submit q u a r t e r l y  c a s e l o a d  r e p o r t s  t o  t h e  Bar.  
5 .  P e r m i t  t h e  B a r  t o  rev iew r e s p o n d e n t ' s  t r u s t  a ccoun t ,  i f  any. 
6 .  Costs t o  be pa id  by r e sponden t .  

The R e f e r e e  also made a specific f i n d i n g ,  i n  h i s  r e p o r t ,  t h a t  "Most of 

t h e  misconduct  occurred d u r i n g  a t i m e  t h a t  he  w a s  a sole p r a c t i t i o n e r .  

H e  has  s i n c e  a s s o c i a t e d  w i t h  h i s  f a t h e r  and i s  no  l o n g e r  m a i n t a i n i n g  

h i s  own t r u s t  accoun t . "  

The respondent  t h e n  l e a r n e d  t h a t  t h e  Bar had a "Board of 

Governors"  mee t ing ,  w i t h  no n o t i c e  provided  t o  t h e  r e sponden t ,  and t h a t  

a n  appeal was underway by t h e  Bar. The r e s p o n d e n t  t h e n  c o n t a c t e d  Bar 

c o u n s e l  i n  a n  a t t e m p t  t o  a g r e e  on a s e n t e n c e ,  rather t h a n  t h e  f i l i n q  of 

a n  a p p e a l ,  b u t  Bar c o u n s e l  r e j e c t e d  any  a t t e m p t  t o  r each  a s e t t l e m e n t ,  

and  stated " t h a t  it is  all u p  t o  t h e  Cour t  now". 

The B a r  f i l e d  i t s  P e t i t i o n  f o r  Review, b a s i c a l l y  a s k i n g  f o r  a 

g r e a t e r  s e n t e n c e  t h a n  t h e  B a r  a rgued  before t h e  Referee, t h e  r e sponden t  

f i l e d  a Motion t o  D i s m i s s ,  Responses ,  R e p l i e s ,  and Memorandum were 

f i l e d  and s a i d  Motion was den ied  by t h i s  honorab le  Cour t .  The 

r e sponden t  now f i l e s  t h i s  Answer  Brief i n  due c o u r s e .  
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STATEMENT O F  THE FACTS 

The f o l l o w i n g  is  brief summary of t h e  fac ts  s u r r o u n d i n g  each 
c l i e n t .  

A .  Rreazeale: T h i s  c l i e n t  d i d  i n  f ac t  p r o v i d e  t h e  r e s p o n d e n t  

w i t h  $2,000.00 t o  " n e g o t i a t e  a s e t t l e m e n t " ,  w i t h  t h e  p r o v i s i o n  t h a t  t h e  

a t t o r n e y  fee t o  t h e  r e s p o n d e n t  would be o n e  h a l f  of a n y  f u n d s  saved  by 

way of s e t t l e m e n t .  Being  a c o l l e c t i o n  a t t o r n e y ,  t h e  r e s p o n d e n t  u sed  

d i f f e r e n t  p r o c e d u r e s  t o  o b t a i n  a s e t t l e m e n t  from t h e  c r e d i t o r ,  o n e  b e i n g  

f r u s t a t i o n  hy  t h e  c r e d i t i o r .  The r e s p o n d e n t  d i d  n o t  know t h a t  t h e  c l i e n t  

was also d e a l i n g  w i t h  t h e  c r e d i t o r  d i r e c t l y .  S a i d  f u n d s  were n e v e r  used 

p e r s o n a l l y  by t h e  r e s p o n d e n t  a n d  t h e  r e s p o n d e n t  d e n i e s  t a k i n g  f u n d s  f rom 

h i s  t r u s t  a c c o u n t  a s  a l l e g e d  by t h e  B a r .  I n  order  t o  r e s o l v e  t h e  matter, 

a n d  a t  t h e  s u g g e s t i o n  of t h e  Bar, all t h e  $ 2 , 0 0 0 . 0 0  was g i v e n  t o  t h e  

c r e d i  t o  r . 

B. Motor Homes: As f u n d s  came i n t o  t h e  hands  of t h e  

r e s p o n d e n t  t h e  c r e d i t o r  w a s  i n  f ac t  p a i d .  A f t e r  b e i n g  c o n t a c t e d  by t h e  

c r e d i t o r  t h a t  t h e  b u s i n e s s  was s o l d  and t h a t  t h e  new management had 

no  knowlege of b e i n g  paid i n  f u l l .  A r e v i e w  of t h e  r e s p o n d e n t ' s  r e c o r d s  

i n d i c a t e d  t h a t  no  r e c o r d s  were k e p t  of f u n d s  t h a t  were mailed i n  hy  

d e b t o r .  The c r e d i t o r / c l i e n t  h a s  now been p a i d  i n  f u l l .  The r e s p o n d e n t  

d e n i e s  a n y  p e r s o n a l  u s e  of said f u n d s .  

C. S o u t h e r n  B e l l :  There was a d i s p u t e  c o n c e r n i n g  t h e  amount 

of costs, t h e r e f o r e  t h e  f u n d s  were n o t  immedia t e ly  fo rwarded  t o  t h e  

c l i e n t  u n t i l  a n  a c c o u n t i n g  c o u l d  be had. I n  t h e  p r o c e s s  of c l o s i n g  o u t  

t h e  r e s p o n d e n t ' s  t r u s t  a c c o u n t  ( d u e  t o  a l a w  o f f i c e  move from 

J a c k s o n v i l l e  t o  Ocala),  Cash was t u r n e d  o v e r  t o  t h e  r e s p o n d e n t ' s  a t t o r n e y  

u n t i l  t h e  matter w a s  r e s o l v e d .  Upan a w r i t t e n  demand by t h e  new a t t o r n e y  

f o r  S o u t h e r n  Bell, t h e  amount d u e  t o  t h e  c l i e n t  w a s  fo rwarded  t o  t h e  c l i e n t ,  

back i n  September o f  1 9 9 1 ,  however s a id  check h a s  n o t  been c a s h e d  as o f  

t h i s  date  ( s e e  Exhibit 3 ) .  
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D. Markham Estate:  T h i s  w a s  a p r o b a t e  case t h a t  w a s  n o t  t h e  

r e s p o n d e n t ' s  case, however,  when a M r .  L e w i s  v i s i t e d  t h e  law o f f i c e  t o  

l e a r n  of why he  had n o t  r e c e i v e d  a " c o r r e c t e d  deed" t o  h i s  p r o p e r t y ,  t h e  

r e s p o n d e n t  re l ied  on t h e  r e p r e s e n t a t i o n s  of h i s  s e c r e t a r y  t h a t  t h e  

matter would be r e s o l v e d  w i t h i n  t h i r t y  ( 3 0 )  d a y s ,  S a i d  matter w a s  n o t  

r e s o l v e d  i n  t h e  t i m e  l i m i t  a n d  Mr. L e w i s ,  n o t  a c l i e n t ,  f i l e d  a 

c o m p l a i n t  w i t h  the B a r .  The c l o s i n g  was h e l d  b y  a G e o r g i a  a t t o r n e y  where 

t h e  p r o p e r t y  was l o c a t e d .  Upon t h e  a t t o r n e y  r e s p o n s i b l e  f o r  t h e  case 

r e t u r n e d  f r o m  v a c a t i o n  t h e  matter was r e s o l v e d  p rompt ly  and Mr. Lewis  

r e c e i v e d  h i s  deed.  

E.  Guard ian  Ad L i t e m  Matter: The r e s p o n d e n t  f i l e d  a mot ion  

t o  t e r m i n a t e  s u p e r v i s i o n  of HRS, however a n  e a r l i e r  d i s k  had  been  u s e d ,  

when t h e  G u a r d i a n  Ad L i t e m  w a s  n o t  a p a r t y ,  and sa id  G u a r d i a n  Ad L i t e m  

was n o t  n o t i c e d  of t h e  Motion on t h e  C e r t i f i c a t e  of S e r v i c e .  Upon t h e  

r e s p o n d e n t  b e i n g  n o t i f i e d  by  HRS t h a t  t h e r e  w a s  a n  e r r o r ,  t h e  Amended 

Motion t o  T e r m i n a t e  S u p e r v i s i o n  was f i l e d  w i t h  n o t i c e  t o  t h e  Guard ian  

was f i l e d .  The matter was n o t  b r o u g h t  t o  t h e  C o u r t ' s  a t t e n t i o n  b e c a u s e  

t h e  matter w a s  b e f o r e  t h e  Bar, a n d  t h e  r e s p o n d e n t  had been t o l d ,  i n  

p e r s o n ,  t h a t  i n  t h r e e  months t h e  matter would end and t h a t  c u s t o d y  of 

t h e  client's minor c h i l d  would r ema in  w i t h  h e r  mother  ( r e s p o n d e n t ' s  

c l i e n t ) .  The HRS a t t o r n e y  f i l e d  t h e  c o m p l a i n t  w i t h  t h e  Bar. T h e r e  was 

no  de l ibe ra t e  wrong d o i n g  by t h e  r e s p o n d e n t  and  t h e  i n c i d e n t  w a s  based  

on o v e r s i g h t .  

F. Daymon: T h i s  case i n v o l v e d  a pawn b r o k e r .  The f i r m ' s  c l i e n t  

p u r c h a s e d  s t o l e n  goods. H e  w a s  a d v i s e d  t o  accept t h e  S t a t e ' s  o f f e r  of 

t h r e e  y e a r s ,  however ,  he  i n s i s t e d  on t r i a l .  At t h e  t r i a l  h e  w a s  found 

g u i l t y  a n d  s u b s e q u e n t l y  s e n t e n c e d  t o  t e n  y e a r s .  Mr. Daymon, a t  f i r s t  

wanted t o  f i l e  b a n k r u p t c y ,  b u t  when h e  was cha rged  w i t h  t h e  c r i m i n a l  

matter,  h e  a n d  his w i f e  w a s  i n f o r m e d  t h a t  t h e  f u n d s  h e  p a i d  would a p p l y  

t o  t h e  c r i m i n a l  matter and n o  b a n k r u p t c y  would be f i l e d  u n t i l  t h e  

results of  t h e  t r i a l  were known. Mr. Daymon s t i l l  owes o v e r  $ 2 , 0 0 0 . 0 0  
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f o r  h i s  t r i a l  and n o  f u n d s  were a v a i l a b l e  t o  f i l e  f o r  Bankruptcy. His 

w i f e  had n o t  come i n  t o  d i s c u s s  t h e  matter. N e i t h e r  h a s  t h e  r e sponden t  

r e c e i v e d  any n o t i c e  o r  co r re spondence  from Mr. Daymon concenr ing  t h e  

s t a t u s  of h i s  v a r i o u s  l e g a l  matters. Mr. Daymon w a s  informed by t h e  

r e sponden t  t h a t  he d i d  n o t  have s u f f i c i e n t  f u n d s  f o r  a n  a p p e a l  and t h a t  

t h e r e  were no s u f f i c i e n t  grounds  f o r  a n  appeal. M r .  Daymon was r e f e r r e d  

t o  t h e  P u b l i c  P e f e n d e r ' s  O f f i c e ,  whereupon h i s  s e n t e n c e  remained t h e  

same a f t e r  d i s p o s i t i o n  of h i s  a p p e a l .  The d e c i s i o n  was a f f i r m e d  (see 

E x h i b i t  4 ) .  

G.  Bryant :  T h i s  is a n  i n c i d e n t  where t h e  r e sponden t  r e l i e d  

on t h e  s e r v i c e s  of h i s  s e c r e t a r y  t o  i n s u r e  t h a t  t h e  husband would he 

s e r v e d .  The case was n o t  worked, as it w a s  d i f f i c u l t  f o r  t h e  c l i e n t  t o  

come t o  the off ice  due t o  her work s c h e d u l e ,  therefore it was d i s m i s s e d  

by t h e  Cour t  f o r  l a c k  of p r o s e c u t i o n .  The s e c r e t a r y  d i d  n o t  p u t  t h e  

"dismissal  d a t e "  on t h e  o f f  ice c a l a n d e r  and  d i v e r t e d  t h e  co r re spondence  

from t h e  Cour t .  Upon t h e  r e sponden t  l e a r n i n g  of t h e  problem, t h e  Cour t  

file was rev iewed,  a new s u i t  was f i l e d ,  a t  r e s p o n d e n t ' s  c o s t s ,  and t h e  

d i s s o l u t i o n  of marr i age  h a s  been g r a n t e d  and t h e  c l i e n t  c o n t i n u e s  t o  u s e  

t h e  f i r m  f o r  o t h e r  l e g a l  matters.  

H .  Wil l iamson:  T h i s  w a s  a case where t h e  r e sponden t  d i d  

e v e r t h i n q  t h a t  w a s  promised. The bankrup tcy  w a s  f i l e d  i n  s u f f i c i e n t  

time t o  s t o p  t h e  f o r e c l o s u r e  a c t i o n .  The c l i e n t s  were t o l d ,  on more 

t h a n  one o c c a s s i o n ,  n o t  t o  worry as t h e  matter was under c o n t r o l .  

Copies  of a l l  p l e a d i n g s  was provided  t o  t h e  s e c r e t a r y  t o  forward t o  t h e  

c l i e n t s ,  b u t  o b v i o u s l y  s a i d  s e c r e t a r y ,  no l o n g e r  a s s o c i a t e d  w i t h  t h e  

office, f a i l e d  t o  forward sa id  c o p i e s .  At any ra te ,  t h e  r e sponden t  

ass is ted t h e  c l i e n t s  o b t a i n  a new a t t o r n e y .  The i r  house w a s  e v e n t u a l l y  

saved  and t h e i r  bankruptcy  completed as  t h e i r  d e b t s  have been 

d i s c h a r g e d .  
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I. J u r e s h :  I n  t h i s  case t h e  c l i e n t  was charged  $350 .00  t o  

f i l e  contempt  p roceed ings  against her former husband d u e  t o  h i s  f a i l u r e  

t o  pay h e r  $10,000.00 f o r  h e r  e q u i t y .  Contempt p roceed ings  were f i l e d  

and h e  o b t a i n e d  a n  a t t o r n e y  w i t h  a n  offer t o  deed the house t o  her  i n  

s a t i s f a c t i o n  of t h e  d e b t .  The r e sponden t  informed t h e  c l i e n t  t h a t  t h i s  

was her b e s t  o f f e r ,  and t h a t  she should accept t h e  o f f e r .  She d i d  n o t  

w a n t  t o  a c c e p t  the o f f e r ,  b u t  wanted t o  proceed and have t h e  $ 1 0 , 0 0 0 . 0 0  

reduced t o  a judgment ( a n o t h e r  o f fe r  t h a t  had been s u g g e s t e d ) .  I 

r e q u e s t e d  a f i l i n g  fee  t o  f i l e  s u i t  and s h e r i f f ' s  fee  of $ 1 2 . 0 0 .  She 

became i r a t e  a n d  sa id  t h e  d e a l  was fo r  $350.00. The c l i e n t  made monthly 

v i s i t s  t o  t h e  o f f i c e  and a p p a r e n t l y  t o o k  her a n g e r ,  conce rn ing  her  former  

husband,  on t h e  r e sponden t  by filing a c o m p l a i n t .  The r e sponden t  d i d  n o t  

t e l l  t h e  c l i e n t  t h a t  a d d i t i o n a l  fees were go ing  t o  be cha rged ,  o n l y  t h a t  

costs were needed.  She a l s o  demanded t h a t  s u i t  be f i l e d  "by 5 : O O  P.M. on 

t h a t  date", however she w a s  t o l d  t h a t  this w a s  n o t  poss ib le .  Whereupn  

s h e  f i l e d  a c o m p l a i n t  w i t h  t h e  B a r .  She w r o t e  t o  t h e  r e sponden t  and  

r e q u e s t e d  t h a t  her f i l e s  be r e t u r n e d  t o  h e r .  This was done,  w i t h  a copy 

of t h e  co r re spondence  provided  t o  t h e  B a r .  
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SUMMARY OF THE ARGUMENT 

The a c c u s a t i o n s  made by  t h e  Bar a r e  i n  c o n f l i c t  w i t h  o t h e r  

s t a t e m e n t s  a n d  fac ts  made by t h e  Bar c o n c e r n i n g  matters b e f o r e  t h e  

C o u r t .  

The B a r  a d m i t s  t h a t  t h e  r e s p o n d e n t  d i d  n o t  misappropriate 

f u n d s  ( f i r s t  p a r a g r a p h  of t h e  Bar 's  I n i t i a l  B r i e f  a t  page 151,  t h e n  

goes on  t o  m i s l e a d  t h i s  C o u r t  by  s t a t i n g  t h a t  "it appears o n e  of h i s  

secre ta r ies  was able  t o  steal t r u s t  monies . .  . ' I .  Donna M i n i a c i  w a s  

employed by t h e  f i r m  of Myers and H e r r i c k ,  P.A.  ( L e w i s  0. Myers and 

L i n d a  J o h n s  H e r r i c k ) ,  a n d  she  plead g u i l t y  t o  t a k i n g  o f f i c e  f u n d s ,  

b u t  n o t  any  t r u s t  f u n d s .  ( S e e  attached E x h i b i t  1 ) .  

There is  no  r e a s o n  t o  b e l i e v e  t h a t  t h e  r e s p o n d e n t  p l a n s  t o  

e v e r  a g a i n  be a s o l e  p r a c t i t i o n e r .  The recommendat ions made by  t h e  

Referee r e q u i r i n g  r e m e d i a l  e d u c a t i o n a l  c o u r s e s ,  a l o n g  w i t h  case-load 

r e p o r t s  t o  t h e  Bar, w i l l  r e s o l v e  any  problems i n  t h i s  area.  O t h e r  

m i s s t a t e m e n t s  a n d  p r o p h e s i e s  by Bar Counse l  c o n c e r n i n g  t h e  

u n d e r s i g n e d  a t t o r n e y  are  n o t  c o r r e c t .  Counse l  f o r  t h e  r e s p o n d e n t  

was b o r n  o n  16 December 1 9 2 1  a n d  h a s  been a m e m b e r  of t h e  F l o r i d a  Bar, 

i n  good s t a n d i n g ,  s i n c e  1 9 5 0 .  H e  i s  i n  e x c e l l a n t  h e a l t h  w i t h  no  

immediate  p l a n s  t o  r e t i r e .  B e  i s  S e n i o r  c o u n s e l  of t h e  Law F i r m  of 

L e w i s  0. Myers,  w i t h  which t h e  r e s p o n d e n t  i s  associated.  

The Bar also a l l e g e s  " m i s u s e  of  t r u s t  f u n d s " ,  t h e n  a d m i t s  

t h a t  no  f u n d s  were m i s a p p l i e d  and i n  fac t  were p a i d  t o  t h e  c l i e n t s .  

Responden t s  loss of i m p o r t a n t  papers w h i l e  moving and  t h e  t e s t i m o n y  

and s t a t e m e n t s  ( E x h i b i t  2 )  t h a t  cash w a s  r e t a i n e d  i n  a safe place, 

s e p a r a t e l y ,  f o r  t h e  c l i e n t s  u n t i l  c o m p u t a t i o n s  c o u l d  be made as t o  

t h e  correct amounts  d u e ,  show t h a t  t h e  Bar 's  p r o p o s a l  of t w a  y e a r s  

sus-pension is e x c e s s i v e .  The r u l i n g  of t h e  Referee, h a v i n g  h e a r d  

l i v e  t e s t i m o n y  of t h e  r e s p o n d e n t  and h e a r i n g  p r e s e n t a t i o n s  by b o t h  t h e  

r e s p o n d e n t ' s  and  Bar 's  c o u n s e l s  t o  be c o r r e c t  and  w i t h o u t  a n  abuse of 

d i s c r e t i o n .  
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ARGUMENT 

THE R E F E R E E  D I D  NOT A B U S E  HIS DISCRETION AND A S I X  

FACT THAT THE BAR D I D  NOT PROVE ANY T R U S T  ACCOUNT 
IRREGULARITIES ,  OTHER THAN INADEQUATE BOOKKEEPING. 

MONTH SUSPENSION, OR LESS, I S  REASONABLE GIVEN T H E  

Even t h o u g h  t h i s  h o n o r a b l e  C o u r t  h a s  t h e  i n h e r e n t  power t o  

d e t e r m i n e  a p a r t i c u l a r  s e n t e n c e  i n  a case, even  though  it d i f f e r e s  

f rom what a referee recommends, the c i r c u m s t a n c e s  b e f o r e  t h e  C o u r t  are  

d i f f e r e n t  i n  t h a t  it is  w e l l  s e t t l e d  t h a t  "an  a t t o r n e y  is  t h e  a g e n t  

f o r  h i s  c l i e n t ,  and h i s  ac t s  are t h e  ac t s  o f  t h e  pr inc ipa l" .  B e a s l e y  

v.  G i r t e n ,  61 So 2nd 179 (Fla 1 9 5 2 ) .  

When Bar c o u n s e l  r e p r e s e n t s  t o  t h e  r e s p o n d e n t  and h i s  a t t o r n e y  

t h a t  t h e  p u r p o s e  o f  t h e  h e a r i n g  w i l l  be o n l y  t o  d e t e r m i n e  t h e  

appropriate  s e n t e n c e ,  and t h e n  have  t h e  Roard of G o v e r n o r ' s  a p p r o v e  

t h e  Referee's  f i n d i n g ,  a l l o w i n q  t h e  r e s p o n d e n t  t o  c o n t i n u e  t o  practice 

f o r  a f u l l  t h i r t y  d a y s  a f t e r  t h e  "Board's m e e t i n g " ,  t h e n  i n  fact  

s t a t e s  b e f o r e  t h e  Referee t h a t  t h e  p u r p o s e  of t h e  h e a r i n g  is a 

" d i s p o s i t i o n  h e a r i n g "  ( p a g e  2 of t h e  t r a n s c r i p t ) ,  t h e n  t h e  Bar s h o u l d  

be h e l d  t o  its recommended 180 day s u s p e n s i o n  as r e p r e s e n t e d  t o  t h e  

Referee and a d o p t e d  by  t h e  R e f e r e e .  I t  i s  u n c o n s c i o n a b l e  t o  a l low t h e  

Board of Governor s  t o  a s k  f o r  a two-year  s u s p e n s i o n  a t  a n  e x  p r t e  

" m e e t i n g " ,  when t h a t  l e n g t h  of s e n t e n c e  w a s  n o t  a r g u e d  b e f o r e  t h e  

Referee, n o r  was t h e  r e s p o n d e n t ,  o r  h i s  a t t o r n e y ,  a d v i s e d  of t h e  

"Board mee t ing" .  

Even 1955 l a w ,  a t  3 FL J u r  3 7 2 ,  p r o v i d e s  t h a t  a n  a t t o r n e y  has 

a u t h o r i t y  t o  pe r fo rm a l l  acts  i n  and  o u t  of Cour t  n e c e s s a r y  o r  

i n c i d e n t  t o  t h e  p r o s e c u t i o n  and management of t h e  a c t i o n .  M r .  

McGunegle s h o u l d  be h e l d  t o  the same s t a n d a r d  as o t h e r  a t t o r n e y s ,  

e s p e c i a l l y  when h i s  r e p r e s e n t a t i o n s  are  relied upon by t h e  r e s p o n d e n t .  

The r e s p o n d e n t  d i d  n o t  seek a d d i t i o n a l  l e g a l  c o u n s e l ,  w i t h  a 

s p e c i a l i t y  i n  Bar matters, a f t e r  t h e  Referee's  R e p o r t ,  based on  

r e p r e s e n t a t i o n s  by B a r  c o u n s e l  t h a t  " t h e  Referee's R e p o r t  w o u l d  end  

t h e  matter, o t h e r  t h a n  some l a t e r  paper-work".  
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P a r a g r a p h  t w o  (2) of  t h e  Bar's Argument ( p a g e  17 of t h e  I n i t i a l  

B r i e f )  a d m i t s  t h a t  " t a k e n  a l o n e ,  none of t h e  misconduc t  a l l e g e d  h e r e  

would w a r r a n t  a l o n g  term s u s p e n s i o n " .  The r e s p o n d e n t  t a k e s  t h e  

p o s i t i o n  t h a t  t h e  d e l a y  i n  t h e  p r o c e e d i n g s ,  for matters t h a t  o c c u r e d  

o v e r  f o u r  y e a r s  ago, a l l o w s  t h e  B a r  t o  "create" a p a t t e r n  a l l e g e d  

h e r e .  The few l a s t  m i n u t e  i t e m s  t h a t  came b e f o r e  t h e  B a r ,  and  

c o n s o l d a t e d  h e r e i n ,  were rushed  t h r o u g h  t h e  s y s t e m  i n  a " s t a c k i n g "  

f a s h i o n  a q a i n s t  t h e  r e s p o n d e n t .  

R e s p o n d e n t ' s  f a t h e r ,  r a t h e r  t h a n  r e t i r i n q ,  h a s  s i n c e  a t t a i n e d  

t h e  age of seven ty -one  ( 7 1 )  years of age, a n d  has resumed t h e  " a c t i v e "  

practice of l a w .  The practice i s  now known a s  Law o f f i c e s  of  L e w i s  0. 

Myers, w i t h  h i s  s o n ,  Leo 0. Myers, as a n  a s s o c i a t e .  Bar c o u n s e l  i s  

undu ly  worried about t h e  f u t u r e ,  "someday" and r e s p o n d e n t ' s  c o u n s e l  

assures t h e  C o u r t  t h a t  t h e  remedial e d u c a t i o n a l  c o u r s e s  recommended by 

t h e  R e f e r e e  w i l l  e l i m i n a t e  t h e  problem. 

The re  i s  no  t e s t i m o n y  o r  e v i d e n e  t h a t  "Lewis  Myers" l a w  

practice ' I . .  .paid andy d e f i c i e n c i e s  p l u s  i n t e r e s t " ,  as  a l l e g e d  by t h e  

B a r .  Respondent  was n o t  a member o f  t h e  Law F i r m  of Myers and  

H e r r i c k ,  P . A .  when Donna M i n i a c i  embezze led  o f f i c e  f u n d s .  The 

r e s p o n d e n t ,  t h e r e f o r e ,  had n o  r e s p o n s i b l i t y  t o  " i n v e s t i g a t e  how much 

money M s .  M i n i a c i  s t o l e " .  A c t u a l l y  t h e  amount s h e  t o o k  was d e t e r m i n e d  

by L i n d a  J o h n s  H e r r i c k ,  now a n  a s s i s t a n t  S t a t e  A t t o r n e y ,  and 

c o n f i r m e d  by  L e w i s  0.  Myers, t h e  o t h e r  p a r t n e r  ( E x h i b i t  1 ) .  

The r e s p o n d e n t  was g i v e n  t h e  r e s p o n s i b i l i t y  f o r  assuming t h e  

f u l l  burden of h i s  f a t h e r ' s  a c t i v e  l a w  practice,  w h i l e  s t i l l  "winding  

down" h i s  practice i n  Jacksonville. The r e s p o n d e n t  e v e n t u a l l y  d i d  

c lose  h i s  practice i n  J a c k s o n v i l l e ,  where  h e  had lived f o r  e i g h t  

years, much to t h e  d ismay of some of h i s  c l i e n t s ,  f o u r  ( o u t  of n i n e )  

c o m p l a i n t s  which is b e f o r e  t h e  C o u r t  were J a c k s o n v i l l e  c l i e n t s .  

One of t h e  r e m a i n i n g  f i v e  cases i n v o l v e d  a case which w a s  n o t  

h i s  case, b u t  h i s  f a t h e r ' s  case ( L e w i s ) .  The Daymon matter i n v o l v e d  a 

c r i m i n a l  c l i e n t  t h a t  w a s  unhappy o v e r  his t e n  year sentence a n d  o n l y  
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compla ined  t h a t  h i s  b a n k r u p t c y  was n o t  f i l e d  and t h a t  a n  appeal w a s  

n o t  f i l e d ,  when t h e r e  were no  f u n d s  f a r  c o s t s  o r  f e e s  suppl ied  t o  t h e  

r e s p o n d e n t .  A t h i r d  c l i e n t  compla ined  because t h e  r e s p o n d e n t  

requested costs ( J u r e s h )  . The f o u r t h  c l i e n t  compla ined  t h a t  h e r  

d i v o r c e  was t a k i n g  t o o  l o n g .  Upon l e a r n i n g  of t h e  problem, t h e  

r e s p o n d e n t  overcame t h e  secre ta r ia l  problems and comple t ed  t h e  case. 

The f i n a l  r e c e n t  case i n v o l v e d  a d i s s a t i s f i e d  HRS a t t o r n e y  t h a t  f i l e d  

a c o m p l a i n t  b e c a u s e  t h e  r e s p o n d e n t  had " t a k e n  HRS t o  t a s k "  and  

o b t a i n e d  c u s t o d y  of a minor  c h i l d  f o r  h i s  c l i e n t .  

As t h e  r e s p o n d e n t  c losed  h i s  J a c k s o n v i l l e  practice and  began t o  

c l o s e  o u t  h i s  t r u s t  a c c o u n t ,  cash w a s  d e l i v e r e d  t o  h i s  f a t h e r  f o r  

s a f e k e e p i n g ,  and  when a d v i s e d  by t h e  r e s p o n d e n t  of t h e  amount due  on a 

pa r t i cu la r  case, said cash was d e p o s i t e d  t o  t h e  t r u s t  a c c o u n t  of L e w i s  

0. Myers,  where t h e  r e s p o n d e n t  had no  s i g n a t o r y  a u t h o r i t y ,  and  

d i s b u r s e d  a s  a p p r o p r i a t e .  The t r u s t  f u n d s  of Leo 0. Myers were b e i n g  

h e l d  separate and  apart t o  a v o i d  bank fees a n d  t o  p r e v e n t  a n  

commingl ing of f u n d s .  Rank c h a r g e s  i n  J a c k s o n v i l l e  had c a u s e d  

s h o r t a g e s  a n d  t h e  r e s p o n d e n t  was n o t  able t o  p r e v e n t  c e r t a i n  s h o r t a g e s  

d u e  t o  t h e  b a n k ' s  practice of s e r v i c e  charges and c h a r g e s  for c h e c k s ,  

d i r ec t  t o  h i s  a c c o u n t .  The r e s p o n d e n t  d i s p u t e s  t h e  Bar a u d i t  of h i s  

a c c o u n t ,  and e x p l a i n e d  t o  t h e  a u d i t o r  and Bar c o u n s e l  why i t  

"appa red  t h a t  t h e r e  were s h o r t a g e s " ,  when i n  f ac t  t h e r e  were none .  

The r e s p o n d e n t  d e n i e s  t h a t  t h e  t r u s t  f u n d s  were " m i s u s e d " .  The 

Bar c o u n s e l  a d m i t s  t h a t  he can  n o t  d e t e r m i n e  t h e  fac ts  th rough  

" r e c o r d s " ,  t h o u g h  t h e  r e s p o n d e n t  a s s i s t e d  i n  o b t a i n i n g  h i s  bank 

r e c o r d s  by c o r r e s p o n d e n c e  a n d  c o o p e r a t e d  i n  r e s p o n d i n g  t o  t h e  Bar ' s  

q u e s t i o n s .  

The t r u s t  money d i d  n o t  " s i m p l y  v a n i s h " ,  b u t  was k e p t  s a f e l y  

s e p a r a t e d  f rom a l l  o t h e r  f u n d s  u n t i l  d i s b u r s e d  as s e t  f o r t h  above .  

(see E x h i b i t  2 )  

-10- 



Respondent  d e n i e s  t h a t  B a r  c o u n s e l  "misspoke" d u r i n g  h i s  

p r e s e n t a t i o n ,  most  of which w a s  made f rom n o t e s .  The Referee d i d  

"choose  t o  recommend t o  t h i s  Court t h e  s h o r t e r  s u s p e n s i o n  of 180  

days",  b u t  i n s t e a d  c h o s e  t o  recommend t h e  l o n g e r  s u s p e n s i o n  of 18 

not 

days as t h e  r e s p o n d e n t ' s  c o u n s e l  had requested no  s u s p e n s i o n ,  o r  90  

d a y s  a t  t h e  m o s t .  

As stated e a r l i e r ,  t h e  Board of G o v e r n o r ' s  o n l y  c o n s i d e r e d  t h e  

Bar c o u n s e l ' s  v iew a n d  p r e s e n t a t i o n .  The r e s p o n d e n t ,  n o r  h i s  c o u n s e l  

were n o t  p r e s e n t  t o  p r e s e n t  t h e  o t h e r  position. The c i r c u m s t a n c e s  

e x i s t i n g  now, f o r  t h e  r e s p o n d e n t ,  a re  much d i f f e r e n t  f rom t h o s e  t h a t  

e x i s t e d  back  i n  J a c k s o n v i l l e  i n  1989 .  

Respondent  d e n i e s  t h a t  there  is  a need  f o r  a t w o  year 

s u s p e n s i o n  in t h i s  case. The  s t a t e m e n t  t h a t  t h e  Ocala area h a s  a n  

adequate s u p p l y  of a t t o r n e y s  is u n t r u e .  One p a r t n e r  of t h e  Law F i r m  

of Myers and S t a n c i l ,  became a J u d g e ,  and a n o t h e r  p a r t n e r  of t h e  Law F i r m  

of Myers and Herrick, became a n  a s s i s t a n t  s t a t e  a t t o r n e y .  The r e s p o n d e n t  

i s  t h e  o n l y  l a w y e r  s o n  of L e w i s  0. Myers and able  t o  j o i n  t h e  f i r m  and 

s e r v i c e  t h e  l o n g  s t a n d i n g  c l i e n t s .  T h i s  p r e s e n t  f i r m  ha5 been  i n  t h e  same 

l o c a t i o n  f o r  o v e r  t w e n t y - f i v e  ( 2 5 )  y e a r s  and has a d i s t i n c t i v e  practice.  

I t  s e r v e s  a segment  of t h e  p o p u l a t i o n  n o t  a d e q u a t e l y  s e r v e d  by o t h e r  f i rms  

(See pages  5 5  & 56 of t h e  T r a n s c r i p t ) .  

The r e s p o n d e n t  r e c e n t l y  married, h a s  two c h i l d r e n ,  purchased a 

home, and  has  t a k e n  a n  active p a r t i c i p a t i o n  i n  various o r g a n i z a t i o n s ,  

such as the Elks, L i o n s  Club ,  a n d  t h e  American Legion.  H e  h a s  a t t e n d e d  

The F i r s t  P r e s b y t e r i a n  Church s i n c e  ch i ld -hood  and par t ic ipates  i n  o t h e r  

by c l i e n t s ,  ox o t h e r s ,  community a c t i v i t e s .  N o  c o m p l a i n t s  have been f i l e d  

f o r  a n  e x t e n d e d  p e r i o d  of t i m e .  

A s h o r t  p e r i o d  of c o n t i n u e d  s u p e r v i s i o n ,  w i t h  

e d u c a t i o n a l  c o u r s e s  would p r m i t  t h e  r e s p o n d e n t  t o  c 

1: emed i a1 

n t i n u e  t o  be of 

s e r v i c e  t o  t h e  c l i e n t s  of t h e  f i r m  and t o  t h e  F l o r i d a  Bar. 

R e s p o n d e n t ' s  c o u n s e l  h e r e b y  c o n t i n u e s  t o  u r g e  a s h o r t e r  p z r i o d  of 

s u s p e n s i o n ,  i f  any .  I t  i s  u n n e c e s s a r y  unde r  t h e  p r e s e n t  c o n d i t i o n s .  
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The Bar alleges  i n  i t s  argument t h a t  t h e r e  a re  many t r u s t  a c c o u n t  

i r r e g u l a r i t i e s ,  however when t h e  f a c t s  a r e  known, there  are  o n l y  three 

cases, o u t  of a t o t a l  of n i n e  cases, s ince  1989, t h a t  i n v o l v e  t h e  t r u s t  

a c c o u n t .  These three cases i n v o l v e  t h e  same se t  of circumstances of when 

the r e sponden t  was i n  t h e  p r o c e s s  of c l o s i n g  h i s  J a c k s o n v i l l e  p r a c t i c e  and 

moving t o  Ocala t o  p r a c t i c e  w i t h  h i s  f a t h e r .  I t  w a s  d u r i n g  the t i m e  t h e  

t r u s t  accoun t  was be ing  c l o s e d  and f u n d s  t r a n s f e r r e d  t o  a n o t h e r  lawyer ,  t h e  

r e s p o n d e n t ' s  father €or  safe  keeping .  

The r e s p o n d e n t ' s  r e a l i s t i c  p e r c e p t i o n  was t h a t  p r i o r i t y  shou ld  be 

g i v e n  t o  t h e  f i r m ' s  c u r r e n t  c l i e n t s  with c u r r e n t  d e a d l i n e s ,  however t h a t  

resulted i n  a lack  o f  a t t e n t i o n  t o  t h e  B a r  c o m p l a i n t s ,  thereby c a u s i n g  t h e  

i n s t a n t  case b e f o r e  the Court  (see page 1 2 4 ,  l i n e s  2 2  t h r o u g h  25 of t h e  

t r a n s c r i p t ) .  

Rule 3 . 7 - 9  p r o v i d e s  t h a t  a t  any s t a g e  of t h e  p roceed ings  r e sponden t  

may n e g o t i a t e  a n  agreed-upon p e r i o d  of d i s c i p l i n e .  The S t a f f  c o u n s e l  f o r  

t h e  Bar r e f e r r e d  t h e  r e s p o n d e n t ' s  ca l l s  t o  t h e  Bar c o u n s e l ,  who refused t o  

d i s c u s s  any  t y p e  of s e t t l e m e n t  o r  agreed-upon pe r iod  of d i s c i p l i n e  i n  o r d e r  

t o  p r e v e n t  a n  a p p e a l .  The Bar c o u n s e l  s t a t ed  t h a t  "it was all u p  t o  t h e  

Cour t  s now". 

Should t h e  Court  see f i t  t o  rule  on the matter as  p r e s e n t e d ,  t h e n  

t h e  C o u r t  s h o u l d  c o n s i d e r  t h e  Gross  case, The F l o r i d a  Bar v .  Gross,  610  

4 4 2 .  ( F l a .  1 9 9 2 ) ,  whereby it w a s  h e l d  t h a t  a "Referee's f i n d i n g s  i n  bar 

d i s c i p l i n a r y  proceeding  e n j o y s  the same presumption of c o r r e c t n e s s  as 

judgment t r i e r  of f a c t  i n  c i v i l  p roceed ing . "  

I t  i s  f u r t h e r  a rgued  that t h e r e  w a s  competent  and  s u b s t a n t i a l  

e v i d e n c e  t o  s u p p o r t  the Referee's f i n d i n g  a s  s ta ted i n  h i s  Repor t .  The Bar 

h a s  n o t  demons t r a t ed  a n  abuse of d i s c r e t i o n  hy t h e  Referee, and  t h e  cases 

c i t ed  by t h e  B a r  do n o t  a p p l y  t o  the case b e f o r e  t h e  Cour t  for t h e  

f o l l o w i n q  reasons. 
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The Aaron case c i te (  by t h e  Bar ( p a g e  18 of he B a r ' s  I n i t i a l  R r i e f )  

d o e s  n o t  a p p l y  i n  t h e  i n s t a n t  case b e c a u s e  Mr. Aaron had  been p u b l i c a l y  

r ep r imanded  f o r  t r u s t  a c c o u n t  v i o l a t i o n s  and h a d ,  on t h i s  second  o c c a s s i o n ,  

t a k e n  $ 1 5 0 , 0 0 0 . 0 0  from a n  e s t a t e  and  d e p o s i t e d  t h e  same i n  h i s  p e r s o n a l  

a c c o u n t  and s a v i n g s  a c c o u n t .  And t h e  Bar had r e c o r d s  t o  show t h a t  some of 

t h e  f u n d s  were u s e d  fo r  p e r s o n a l  use. [ I n  t h e  i n s t a n t  case before t h e  

C o u r t ,  t h e  r e s p o n d e n t  has no  p r i o r  d i s c i p l i n a r y  r e c o r d ,  n o r  d i d  he  use 

t r u s t  money f o r  p e r s o n a l  u s e . ]  

The A b r a m s  case (page 17 of t h e  Bar 's  I n i t i a l  Rrief)  does s t a t e  t h a t  

c u m u l a t i v e  m i s c o n d u c t  w a r r a n t s  i n c r e a s e d  levels  of d i s c i p l i n e  i n v o l v e d  t h e  

C o u r t ' s  r u l i n g  t h a t  a o n e  year ( 1 )  s u s p e n s i o n  w a s  s u f f i c i e n t .  [ I n  t h e  

i n s t a n t  case b e f o r e  t h e  C o u r t ,  t h e  r e s p o n d e n t  is  n o t  g u i l t y  of r e p r e s e n t i n g  

c l i e n t s  w i t h  a d v e r s e  p o s i t i o n s ,  n o r  i s  t h e  r e s m n d e n t  g u i l t y  of a material 

m i s r e p e s e n t a t i o n  t o  a Cour t  of ~ a w ] .  

The McShi r l ey  case (page 21  of t h e  Bar 's  I n i t i a l  B r i e f )  d o e s  n o t  

apply b e c a u s e  i n  t h a t  case t h e r e  was a commingl ing of f u n d s  a n d  t r u s t  f u n d s  

were shown t o  been used  f o r  personal r e a s o n s .  There  was a three  y e a r  

s u s p e n s i o n .  [ I n  t h e  i n s t a n t  case b e f o r e  t h e  C o u r t ,  t h e  r e s p o n d e n t  d i d  n o t  

commingle f u n d s ,  and i n  f a c t  kept  them s e p a r a t e  and apar t  from his own 

f u n d s ,  and  d i d  n o t  u s e  sa id  f u n d s  f o r  p e r s o n a l  r e a s o n s  1. 
The Rosen case (paqe 2 1  of t h e  Bar's I n i t i a l  B r i e f )  d o e s  n o t  apply 

i n  the case before t h e  Cour t  because Rosen had been  suspended  f rom t h e  

practice of law fo r  a f e l o n y  c o n v i c t i o n  f o r  g r a n d  t h e f t ,  She had b e e n  

r e i n s t a t e d ,  b u t  was s e r v i n g  p r o b a t i o n  when t h e r e  w a s  o t h e r  d e l i b e r a t e  t r u s t  

a c c o u n t  v i o l a t i o n s .  The C o u r t ,  however ,  d e t e r m i n e d  t h a t  a t w o  y e a r  

s u s p e n s i o n  was w a r r a n t e d .  [ None of t h e  conduct of t h e  r e s p o n d e n t ,  i n t h e  

i n s t a n t  case b e f o r e  t h e  C o u r t ,  amounts  t o  t h e  t y p e  of c o n d u c t  c i t e d  i n  t h e  

Rosen case, however,  t h e  B a r  c o n t i n u e s  t o  recommend t h e  same two y e a r  

s u s p e n s i o n  f o r  t h e  r e s p o n d e n t  1. 
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I n  t h e  Ward case ( c i t e d  a t  page 2 2  of t h e  Bar's I n i t i a l  B r i e f )  t h e  

wrong d o i n g  i n v o l v e d  a de l ibera te  ac t  of M r .  Ward t a k i n g  f u n d s  from h i s  

f i rms o p e r a t i n g  a c c o u n t  t o  pay h i s  p e r s o n a l  b i l l s  and it w a r r a n t e d  o n l y  a 
o n e  year s u s p e n s i o n .  I n  t h a t  case t h e  C o u r t  made a d i s t i n c t i o n  c o n c e r n i n g  

a t h e f t  f rom someone n o t  a c l i e n t  i s  n o t  a s  s e v e r e  a s  t h e f t  f rom a c l i e n t .  

[ I n  t h e  i n s t a n t  case b e f o r e  t h e  C o u r t ,  t h e r e  i s  no  a l l e g a t i o n ,  n o r  a n y  

proof,  n o r  a n y  a d m i s s i o n  by t h e  r e s p o n d e n t ,  t h a t  t h e r e  was a n y  t h e f t  of 
f u n d s  f rom anyone .  I t  is  however a d m i t t e d  t h a t  t h e r e  were book-keeping 

p rob lems ,  c o m p l i c a t e d  b y  a move f rom o n e  c i t y  t o  a n o t h e r  1. 
I n  t h e  Wolf case ( c i t ed  a t  page  2 3  of t h e  Bar 's  I n i t i a l  B r i e f )  t h e  

a t t o r n e y  d e l i b e r a t e l y  f i l e d  a f a l s e  r e p o r t  w i t h  t h e  C o u r t  t o  c o v e r  u p  h e r  

t r u s t  a c c o u n t  v i o l a t i o n s  amount ing  t o  u s e  of h e r  t r u s t  f u n d s  f o r  p e r s o n a l  

r e a s o n s .  The matter had happened o v e r  s i x  y e a r s  ago  and she was suspended  

f o r  two y e a r s .  [ I n  t h e  i n s t a n t  case b e f o r e  t h e  C o u r t ,  t h e r e  was no 

de l ibera te  wrong d o i n g  b y  t h e  r e s p o n d e n t .  T h e r e  were no  i n c o r r e c t  r e p o r t s  

i n v o l v i n g  t r u s t  f u n d s  filed w i t h  a Cour t  o f  Law. The i n s t a n t  case a n d  t h e  

Wolf case a re  a l i k e  o n l y  i n  t h a t  t h e  a l l e g e d  wronq d o i n g  b o t h  o c c u r e d  more 

t h a n  f o u r  years ago,  f u n d s  were r e t u r n e d  t o  t h e  c l i e n t s ,  a n d  t h e  r e f e r e e  

b a s i c a l l y  recommened a two y e a r  s u s p e n s i o n .  

I n  t h e  Hartman case ( c i t ed  a t  page 25 of t h e  Bar 's  I n i t i a l  B r i e f )  

t h e  wrong d o i n g  i n v o l v e d  t h e  a t t o r n e y s  p a r t i c i p a t i o n  i n  u s u r y  be tween 

c l i e n t s ,  and  d e l i b e r a t e  m i s u s e  o f  f u n d s ,  even  though  t h i s  w a s  m i t i g a t e d  by  

e m o t i o n a l  i n s t a b i l i t y  and s u b s t a n c e  a d d i t i o n .  H e  w a s  given a two y e a r  

p e r i o d  of  s u s p e n s i o n .  [ I n  t h e  i n s t a n t  case b e f o r e  t h e  Cour t  t h e  c o n d u c t  of 

t h e  r e s p o n d e n t  does n o t  r i s e  t o  t h e  misconduc t  found i n  t h e  Hartman c a s e ] .  

I n  t h e  P a d g e t t  case ( c i t i e d  a t  page 26 of t h e  B a r ' s  I n i t i a l  B r i e f )  

t h e  a t t o r n e y  a d m i t t e d  t o  u s i n g  h i s  t r u s t  a c c o u n t  f o r  p e r s o n a l  and b u s i n e s s  

e x p e n s e s .  T h e r e  was o b v i o u s  commingl ing of f u n d s .  H e  a l s o  p o s s e s s e d  

c o n t r a b a n d ,  b u t  was o n l y  suspended  f o r  s i x  months.  [ I n  t h e  i n s t a n t  case 

before t h e  C o u r t  t h e  r e s p o n d e n t  d i d  n o t  u s e  t h e  f u n d s  for personal or  

b u s i n e s s  u s e  and t h e r e  was n o  commingl ing of  f u n d s .  The re  a r e  no  o t h e r  

crimes t h a t  the r e s p o n d e n t  i s  q u i l t y  of  a n d  i n  f a c t  h a s  no c r i m i n a l  r e c o r d .  

Even a six months s u s p e n s i o n  of t h e  r e s p o n d e n t ,  as recommended by t h e  

Referee, i s  e x c e s s i v e  when matched w i t h  t h e  P a d g e t t  case I .  
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I n  t h e  W i l l i s  case ( c i t e d  a t  page 2 7  of t h e  Bar 's  I n i t i a l  B r i e f )  t h e  

a t t o r n e y  t o o k  f u n d s  t h a t  was l e f t  w i t h  him t o  pay f i n e s  and  c o s t s  f o r  

s p e c i f i c  c l i e n t s .  H e  used  t h e  f u n d s  f o r  his own u s e  and d i d  n o t  pay t h e  

C o u r t  f i n e s ,  r e s u l t i n g  i n  l e g a l  c o m p l i c a t i o n s  f o r  his c l i e n t s .  H e  was 

suspended  f o r  t h r e e  y e a r s .  [ Again,  i n  t h e  i n s t a n t  case b e f o r e  t h e  C o u r t ,  

t h e  c o n d u c t  of t h e  r e s p o n d e n t  d o e s  n o t  even  compare t o  t h e  misconduc t  found 

i n  t h e  W i l l i s  case 3 .  
I n  t h e  Whi t lock  case (cited at paqe 28 of t h e  Rawls I n i t i a l  B r i e f )  

the a t t o r n e y  t r a n s f e r r e d  f u n d s  t o  h i s  g e n e r a l  o f f i c e  a c c o u n t ,  t h e r e  was a 

commingl ing of f u n d s  and h e  p a i d  h i s  payroll o u t  of his t r u s t  a c c o u n t .  

T h e r e  was a s u s p e n s i o n  of t h r e e  y e a r s .  [ I n  t h e  i n s t a n t  case b e f o r e  t h e  

Court, t h e  r e s p o n d e n t  d i d  n o t  t r a n s f e r  a n y  f u n d s  t o  h i s  o p e r a t i n g  a c c o u n t ,  

h e  d i d  n o t  commingle t h e  f u n d s ,  a n d  h e  d i d  n o t  pay p e r s o n a l  o r  b u s i n e s s  

b i l l s  f rom sa id  f u n d s .  The f u n d s  f rom a closed t r u s t  a c c o u n t  were k e p t  

separate and  apart  w i t h  someone t h a t  could be t r u s t e d .  The Bar, w i t h  all 

i t s  e x p e r i e n c e  and r e s o u r c e s ,  have  n o t  p roven  o t h e r w i s e ,  e v e n  though  t h e  

Bar h a s  h a n d l e d  some of t h e  matters,  i n v o l v i n g  t h e  r e s p o n d e n t ,  s i n c e  19901.  

I n  t h e  Breed case ( a l s o  c i ted  a t  page 29 of t h e  Bar's I n i t i a l  B r i e f )  

t h e  a t t o r n e y  was found t o  be i n v o l v e d  i n  a c h e c k - k i t i n g  scheme, m i s u s e  of  

c l i e n t ' s  f u n d s  and i n v o l v e d  i n  commingl ing of f u n d s .  H e  was g i v e n  a 

two-year  s u s p n s i o n .  [ I n  t h e  i n s t a n t  case b e f o r e  t h e  C o u r t ,  t h e  r e s p o n d e n t  

w a s  n o t  i n v o l v e d  i n  c h e c k - k i t i n g ,  as t h a t  u s u a l l y  i n v o l v e s  more t h a n  o n e  

bank,  h e  w a s  n o t  found t o  h a v e  misused  a n y  c l i e n t ' s  f u n d s ,  n o r  w a s  t h e r e  

a n y  commingl ing of f u n d s .  The two y e a r  s u s p e n s i o n  b e i n g  s o u g h t  by  t h e  B a r  

is e x c e s s i v e  when compared t o  t h e  a c t i v i t y  of t h e  r e s p o n d e n t .  H i s  lack of 

a t t e n t i o n  t o  h i s  books, h i s  l a r g e  case l o a d ,  h i s  c l o s i n g  of one practice 

and  t h e  a s sumpt ion  of a n o t h e r  practice i n  a c i t y  of a t  l eas t  100  miles away 

d o e s  n o t  w a r r a n t  a s u s p e n s i o n  of two y e a r s  a s  s u g g e s t e d  by  t h e  Rar 1. 
The Simr ing  case (c i ted  a t  page 30 of t h e  Bar's I n i t i a l  B r i e f )  

a p p e a r s  t o  have been  d i s m i s s e d  on  28 J a n u a r y  1 9 9 3  a5 found i n  t h e  F l o r i d a  

D e c i s i o n s  W i t h o u t  P u b l i s h e d  O p i n i o n s ,  page 7 1 , of West ' s  Flo r ida  Cases, 

da ted  1 A p r i l  1993.  
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CONCLUSION 

Wherefore,  t h e  r e sponden t  prays t h i s  honorab le  Cour t  will 

uphold t h e  R e f e r e e ' s  f i n d i n g  of d i s c i p l i n e  f o r  a period of s u s p e n s i o n  

of s i x  ( 6 )  mon ths ,  and as a rgued  by t h e  F l o r i d a  Bar a t  t h e  d i s p o s i t i o n a l  

h e a r i n g ,  o r  c o n s i d e r  a lesser t i m e  of s u s p e n s i o n ,  such  as n i n t y  ( 9 0 )  

days, with a p r i o d  of probation to f o l l o w .  

R e s p e c 4 f u l l y  s u b m i t t e d ,  

4 0 3  N.E. 2nd Street  
Ocala, FL 3 4 4 7 0  
( 9 0 4 )  629-6616 
FL BAR NO 057733 
A t t o  rney f o r  Respondent 
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F. Harkness ,  J r ,  E x e c u t i v e  D i r e c t o r ,  The F l o r i d a  Bar, 650  Apa lachee  

Parkway, T a l l a h a s s e e ,  FL 32399-2300, and t o  John T. Berry, S t a f f  Counse l ,  

The F l o r i d a  B a r ,  650  Apa lachee  Parkway, T a l l a h a s s e e ,  FL 32399-2300, and  t o  

David G .  McGunegle, Bar Counse l ,  The F l o r i d a  Bar, 880 N o r t h  Orange Avenue 

Suite 200, O r l a n d o ,  F l o r i d a  32801,  t h i s  Zy d a y  of 

4 0 3  N.E .  2nd S t & e t  
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