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1UIGU.TMNT ON REPLY 

1.  FLORIDA TAX CERTIFICATES REPRESENT A LIEN ON REAL 
ESTATE FOR THE PURPOSES OF THE FLORIDA UNIFORM 
COMMERCIAL CODE SO THAT ARTICLE 9 DOES NOT GOVERN 
THE CREATION OF A SECURITY INTEREST THEREIN BY 
VIRTUE OF SECTION 679.104(10). 

Secticm 197.102, Fla.Stat. ( 1 9 9 1 ) l  defines a tax certificate 

as : 

J L  legal document, representing unpaid delinquent 
real property t a x e s .  . . issued in accordance with 
this chapter against a specific parcel of real 
prope r ty  and becoming a first lien thereon, 
E,uperior to all other liens. 

This definition is consistent with the uniform characterization of 

tax certificates under Florida law presented in previous briefs in 

this matter. Section 6 7 9 . 1 0 4 ( 1 0 ) ,  Fla.Stat. (1991) excludes from 

Article 9 (Chapter 679): 

[ T ] h e  creation or transfer of an i n t e r e s t  in or 
1.ien on real estate, including a lease or rents 
thereunder. 

Despite the above two sections, the Receiver, in Section I.A. 

of j ts Answer Brief, argues: 

YLORLDA TAX CERTIFICATES DO NOT REPRESENT AN 
INTEREST IN LAND [OR LIEN ON REAL ESTATE] FOR 
PURPOSES OF EXCLUSION UNDER FLORIDA'S UNIFORM 
C!OMMERCIU CODE. 

The Receiver's argument is obviously inconsistent with the 

above-cited sections of the Florida Statutes. The Receiver also 

states that;  the tax collector conducts the statutory sale of the 

real. property liened by the tax certificate. This is incorrect. 

The Clerk of Court conducts the sale. Section 197.502(4)-(7). 

This statutory definition is merely a statement of 
legislative intent and does not alter or establish rights of a tax 
cerl-ificate holder. Therefore, the current statutory provision is 
referenced 
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T h i s  and ot.her inaccuracies appearing on j u s t  the first page of the 

RecL:iver's argument shows the Receiver's l a c k  of knowledge of the 

governing statute of Florida tax certificates. 

Despi-:e the clear definition of Lax certificates as being a 

lien superior to all other liens on real property, the Receiver 

conr,inues -;o assert that tax certificates are  merely "contractual 

rights". (Appellee's brief at 13). 

As in its answer brief before the Eleventh Circuit Court of 

Appeals, the Receiver again cites Martyn v. First Federal. Savinqs 

& Loan  Ass'n of West Palm Beach, 257 So. 2d 576 (Fla. 4th DCA 1971) 

for: the proposition that a lien is an intangible i s  within 

Art.icle 9 .  However in Martyn the issue was whether an oral 

c o n t r a c t  to l oan  money in return f o r  a mortgage upon realty was 

barred by the statute of frauds as adopted in Florida. Id. at 577. 
The Thi rd  Ilistrict Court of Appeal reaffirmed Florida's status as 

a '.,ien strite" and held: 

'.'he mortgage lien is itself a species of intangible 
property. (cites omitted) It is a chose in action 
which creates a lien on the land but no t  an 
1-nterest i n  the land Id. at 578. 

The 5-eceiver's ci.tation of Martyn solidifies the Dores' 

position that a Florida tax sale certificate, like a mortgage, may 

be a species of intangible property, b , u t  it is also a lien on real 

estate expressly exempt from Chapter 6 7 9 .  In the instant case, the 

traiisfer of the lien for taxes by Elliott to Mr. & Mrs. Dore is 

sim.llarly a transaction excluded from Chapter 679 by Section 

6 7 9 . 1 0 4 ( 1 0 :  

The Receiver argues : 

Nos can a tax certificate, upon analysis, be said 
to represent an assignment of a lien on real 
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property. (Appellee's brief at 13) 

H O W ~ V ~ L ' K ,  the Receiver's analysis directly conflicts with the 

foregoing definition of a tax certificate contained in Section 

197.102. S e e  also, Section 197.122, Fla.Stat. (1985); Gautier v. 

Town u f  Crescent City, 138 E'la. 573, 189 So. 842, 8 4 4  ( 1 9 3 9 )  (the 

purpose of a tax certificate is to "provide a means f o r  evidencing 

the assignment of the tax lien"). The Receiver also argues: 

A purchaser of a tax certificate, the so-called 
'assignee' of the lien for taxes, has no right to 
proceed directly against t h e  landowner o r  the lands 
t.o recover the amount paid fo r  the t a x  certificate. 
8 1 9 7 . 4 3 2 ( 2 ) ,  Fla.Stat. (Appellee's brief at 13). 

The section cited f o r  support by the Receiver f o r  the above 

statement provides as follows : 

A lien created through the sale of a tax 
certificate may not be enforced in any manner 
except as prescribed in this Chapter. (emphasis 
added) § 1 9 7 . 4 3 2 ( 2 ) ,  Fla.Stat. 

This section does not restrict the right of the tax certificate 

holder to proceed against the land to recover the amount paid for 

the tax certificate. It merely restricts t h e  holder to the 

remedies provided in Chapter 197. The tax certificate holder has 

the right under Chapter 197 to proceed f o r  a tax deed on the land 

liened by the certificate, which results in the sale of the 

property at public auction by the Clerk of Court pursuant to 

Section 197.502. The Receiver is correct in stating that the tax 

certificate holder has no right to proceed against the landowner, 

as these is no personal obligation by the landowner, only a first 

lien on the land. 

'The Receiver notes that i f  the tax collector (actually, the 

C l e r k  of Court) refuses to conduct a t a x  deed sale, the holder's 

3 



However, the court continued: 

At the time the particular tax certificate involved 
._n this case was issued, such certificate 
constituted an enforceable statutory lien upon the 
ckI.inquent taxpayer s property capable of being 
redeemed by him, upon certain specified Conditions , 
and only on such specified conditions, as were at 
the time of the issuance of such tax certificate 
prescribed by the statutes. (emphasis added) u. 

In =3uqhon, a tax certificate w a s  issued and sold to the 

Seville Holding Company while a certain section of the Florida 

Statutes governing the rights , privileges , duties and burdens of 
the holder of a tax certificate was in f u l l  force and effect. 

H o w e v e r ,  subsequent to the issuance of the tax certificate, the 

Legislature repealed the particular section, establishing no 

effective substitute or equivalent provision to the l a w  repealed. 

The c o u r t  found that the statutory section repealed added 

only remedr would be to obtain a writ of mandamus against the tax 

0 collector. Similarly, if the Clerk of Court failed to conduct a 

foreclosure sale, the mortgage holder would, presumably, proceed in 

the same manner to force the Clerk of Court to proceed with the 

s a l e  of the property secured by the mortgage. 

The Receiver's citation to State ex re1 Seville Holdinq C o .  v. 

Drauqhon, 1.27 F l a .  5 2 8 ,  173 So. 353, (Fla. 1937) further reinforces 

the nores' position that a tax certificate is a statutory lien on 

real  prope:rty, governed exclusively by Chapter 1 9 7  and expressly 

exempt from Chapter 679. The Receiver cites Drauqhon for its 

statement 1;hat: 

A tax certificate is a contract between the state 
and the purchaser thereof who is granted by such 
certificate the benefit of the l a w s  of the state in 
:L'orce at the time securing and defining his rights 
under it. LcJ. at 354. 
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matr+rially to the legal value of the tax certificate as an 

investment at the time it was offered f o r  sale by the State. Id. 
The Legisliiture's repeal of the section, subsequent to the sale of 

the certif-xate, impaired the substance of the certificate itself 

and, ther 'e€ore,  the court he ld  that repeal was ineffective as to 

the rights of a prior holder of a tax certificate. Id. The court 

held that the rights of the holder are to be determined according 

to the law in force at the time the tax certificate was acquired. 

- Id. 

The prauqhon court did not characterize a tax certificate as 

merely a ccntractual right, as presented by the Appellee. See also, 

Cape Sable Corporation v. Metropolitan Dade Countv, 437 So. 2d 728,  

730 (Fla. 3d DCA 1983) (contractual rights of purchaser of tax 

cert-i.ficate under statute existing at time of purchase of tax 

certificate could not be changed by subsequent amendment to statute 

to suDject a tax deed to any recorded lien claimed by the County). 

The Legislature's amendment of the tax certificate statute in 

-- Drauqhon ciin be analogized -Lo the enactment by the state of a law 

w h i c h  retroactively impairs the rights of a holder of a mortgage or 

other  lien on real property. This would be prohibited by t h e  

contract clause of Article I, Section 10 of the U.S. Constitution 

and Article I, Section 10 of the Florida Constitution.' 

' J u s t  such a case confronted the Second District Court of 
Appeal in $arasota County v. Andrews, 5 7 3  So. 2d 113 (Fla. 2d DCA 
199: i )  where the court affirmed the trial court's summary judgment 
declaring a portion of a county ordinance unconstitutional as 
appl ied to a bank mortgagee. The court held that the ordinance 
provision, purporting to make the County's code enforcement liens 
"superior to all other liens except the lien for taxes", 
substantially impaired the prior mortgage lien of the bank 
morLyagee hy subordinating it to the County's lien. 
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In both  Cape Sable and Drauqhon, t h e  courts h e l d  that the 

purchaser of a tax certificate acquires certain contractual rights 

w h e n  it purchases a certificate and those rights cannot be changed 

by l3 subsequent change in the tax law. See Cape Sable at 729 and 

Drauqhon ai: 354. However, the contractual rights referred to in 

both Drauqhon and Cape Sable are the rights of the tax certificate 

holder to a statutory first lien on real property pursuant to 

Chapter 19'7. 

111-  ARTICLE 9 DOES NOT APPLY TO THE ASSIGNM3NT OF 
TAX CERTIFICATES. 

The Receives characterizes t h e  Dores' rights as "mere 

possession of tax certificates given to them as collateral. 'I 

(Appellee's brief at 14). However, the Receiver ignores that the 

tax certificates were fully endorsed by the holder, Elliott, in 

b lank  an the reverse side. ( A :  3 , 6 )  This assignment is absolute 

on ;.ts face: 

1- hereby transfer all my right, title and interest 
j.n the foregoing tax certificate number - f  

t.0 

(Signature of transferor) 

Nevertheless the Receiver argues : 

The Dores and Brauns m i s s  the mark when they argue 
t.hat the assignment in blank by Elliott on the 
reverse side of the tax sale certificates created a 
perfected security interest i n  favor of them as of 
t h e  date of such assignment and delivery. 
(Appellee's brief at 14) 

The Receiver's evaluation of the Dores' argument is contrary 

to Chapter 197. Section 197.462, Fla.Stat. (1985) provides that 

all tax certificates issued ta an individual may be transferred by 

endorsement. at any time before they are redeemed or a tax 
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cerliiicate is issued thereunder. 

The Receiver further argues that Chapter 197 does not provide 

a procedure €or filing notice of a claimed security interest i n  a 

tax certificate on the tax collector‘s official rolls. However, an 

the face 01 the instruments, the Doras rights in the certificates 

are abso lu te  under Chapter 197. The Dores are holders of a 

statutory first lien on the properties referenced in the respective 

tax certificates by assignment from Elliott. 

While the tax collector is required to keep a list of tax 

ccrt+i€icatE* holders, the main purpose of this list is to enable the 

tax collector notify the holder when a tax certificate is redeemed. 

See e .q . ,  Rule 12D-13-051(2)(a). The redemption proceeds will only 

be issued to a person who has possession of t h e  certificate itself 

and surrenders the certificate to the tax collector for 

cancellatic~n, in whole or in part, depending upon whether the 

entire p r q e r t y  liened has been redeemed. See Section 1 9 7 . 1 5 6 ( 2 ) ,  

~ _ I _  F1a.Stat. (1985). Similarly, as cited in the Dores’ initial 

brief, o n l y  the holder of a tax certificate may file an application 

for a tax deed with the tax collector. Section 197.502 (1985). 

The o n l y  exception to the absolute rights of a holder of a t ax  

certificate is an application f o r  a duplicate If the original 

certificate has been lost or destroyed. Section 197.433(1), 

Fla.Stat;. (1985). Hawever, in that event the claimed holder is 

required to give an affidavit to the tax collector stating that the 

affiant is the owner of the tax certificate and that the original 

certificatE, has been lost or destroyed. Id. The issuance of a 

dupl icate certificate also requires approval by the Board of CounLy 

Comiissiomrs of the county in which the land liened is located. 

7 



- Id .  Furthermore,  when t h e  t a x  c o l l e c t o r  issues t h e  d u p l i c a t e  

cer-r,iEicate, it must p l a i n l y  mark o r  stamp on t h e  c e r t i f i c a t e  t h a t  

it LS a d u p l i c a t e .  Id. This  ensu res  t h e  r i g h t s  of t h e  holder an 

o r i q i n a l  c e r t i f i c a t e  i n  t h e  even t  t h e  purpor ted  h o l d e r  had a c t u a l l y  

t r a i l s f e r r e d  t h e  o r i g i n a l  c e r t i f i c a t e .  

The Receiver responds t o  t h e  Dores' c i t a t i o n  of t h i s  c o u r t ' s  

r e c e n t  d e c i s i o n  i n  United S t a t e s  of America v .  McGurn, 1 7  F l a .  L.W. 

208 (Apr i l  2 ,  1 9 9 2 )  a rgu ing  t h a t  no comprehensive s t a t u t o r y  

counterpar t ;  t o  Chapter  5 6 1 ,  p e r t a i n i n g  t o  l i q u o r  l i c e n s e s ,  is  found 

i n  Chapter  1 9 7  w i t h  r ega rd  t o  t a x  c e r t i f i c a t e s .  The D o r e s  are 

mysl;ified iis t o  how t h e  Receiver  could a l l e g e  t h a t  Chapter  1 9 7 ,  

which e x c l L s i v e l y  governs t h e  c r e a t i o n ,  sa le ,  t r a n s f e r ,  redemption 

and enforcement of t h e  f i r s t  l i e n  of t a x  c e r t i f i c a t e s ,  i s  no t  

comprehensi.ve i n  n a t u r e .  The obvious r easons  for  the l a c k  of a 

counterpar t .  t o  S e c t i o n  561.65( 4 ) ,  r ega rd ing  l i e n s  on l i q u o r  

licw~ses, i n  Chapter 1 9 7  i s  t h a t  tax c e r t i f i c a t e s  are exempt from 

A r t i c l e  9 a s  l i e n s  on real property and t h a t  t h e  r i g h t s  a f f o r d e d  by 

t a x  sale c e r t i f i c a t e s  are a b s o l u t e  i n  t h e  ho lde r .  

Once t h e  D o r e s  c a m e  i n t o  posses s ion  of t h e  fully endorsed t a x  

cer t i f ica tes  t h e y  had f u l l  r i g h t s  as ho lde r s  of t h e  cer t i f ica tes  t o  

t r a n s f e r  t . h e  c e r t i f i c a t e s ,  receive redemption monies o r ,  a f t e r  

approximately t w o  years  from t h e  d a t e  of i s suance  of t h e  

c e r t - i f i c a t e ,  f i l e  f o r  a t a x  deed.3 

'l'he Receiver a rgues  t h a t  i f  Article 9 i s  i n a p p l i c a b l e  t o  t a x  

c e r t . i f i c a t e s  I t h e r e  would be no s t a t u t o r y  guidance f o r  l e n d e r s  

N o t e  4 on Page 6 of t h e  Appe l l an t s '  i n i t i a l  b r i e f  sets f o r t h  
w h a t  Mr. & Mrs. Dore a c t u a l l y  d i d  upon l e a r n i n g  of t h e  SEC a c t i o n  
a g a i n s t  E l l i o t t .  
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wishing to be certain of their secured status and priority. 

However, tze Receiver‘s statement ignores the reality that the 

rights of a tax certificate lie solely with the holder under 

Chapter 19;’. Therefore, if a lender agreed to accept an interest 

in a tax certificate without receiving either possession or 

endorsement. of the tax certificate itself, the lender would have no 

“secured rights” to payment of the funds received by the tax 

collector and no right to file an  application f o r  a tax deed. 

The Rtxeiver‘s argument that Section 679.102 ( 3 )  brings the 

Dores’ tax certificates back within the purview of Chapter 6 7 9  is 

without merit. First, as stated above and in their initial brief, 

the Dores, as holders of the tax certificates by endorsement, have 

a l l  of the rights of the original holder. Elliott assigned his 

first lien on the real property described in the tax certificates 

to the D o r e $ .  

The Receiver also cites Gould, Inc. v. Hydro Ski International 

C D Z P . ,  287 S o .  2d 115 (Fla. 4th DCA 1973) in suppart of this 

argument. However, in Gauld the Fourth District Court of Appeal did 

not even mention the applicability of Article 3 to the issue 

presented. The court in Gould merely concluded that a security 

agreement, including, as collateral, all of the debtor’s contract 

rights, also included the debtor‘s leasehold interest which 

contained a prohibition against assignment. Therefore, Could does 

not support. the Receiver’s position. Furthermore, in the instant 

C ~ S P ,  unlike in Gould, M r .  & Mrs. Dore would no t  have to bring an 

action to foreclose their interest in the tax certificates. Their 

rights to the tax certificates have been perfected by their actual 

pos:,cssion of fully endorsed cestif icates. The instant case 
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i nvo lves  no th ing  more t h a n  t h e  t r a n s f e r  of a s t a t u t o r y  f i r s t  l i e n  

on real e s t a t e  which i s  e x p r e s s l y  exempt f r o m  A r t i c l e  9 under 

Section 6 7 5 . 1 0 4 ( 1 0 ) .  See a l s o ,  Rucker v. S t a t e  Exchanqe Bank, 355 

So.  2d 1 7 1 ,  1 7 4  (E'la. 1st DCA 1 9 7 8 ) .  

The Receiver m i s c i t e s  t h e  court's hold ing  i n  t h e  landmark case 

of l iucker  '7. S t a t e  Exchanqe Bank. The Receiver  a rgues  t h a t  t h e  

Fi r : ; t  D i s t r i c t  Court  of Appeal he ld :  

'l'he mortgage, as a gene ra l  i n t a n g i b l e  under A r t i c l e  
! l r  could  only be p e r f e c t e d  by a f i l i n g .  S e c t i o n  
€ '79 .302 ,  F l a . S t a t .  (Appellee's b r i e f  a t  1 7 )  

However, t h e  c o u r t  i n  Rucker he ld :  

[ T l h e  assignment af a rea l  estate mortgage s e c u r i n g  
a promissory n o t e  as c o l l a t e r a l  fo r  a bank l oan  i s  
n o t  a secured  t r a n s a c t i o n  under A r t i c l e  9 of t h e  
Uniform Commercial Code because it i s  s p e c i f i c a l l y  
excluded by S e c t i o n  6 7 9 . 1 0 4 ( 1 0 ) .  See Rucker a t  
1.74.  

The R E c e i v e r  f a i l s  t o  recognize  t h e  Rucker c o u r t ' s  exhaus t ive  

ana l -ys i s  of t h e  s i g n i f i c a n c e  of the 1 9 6 6  amendment t o  Uniform 

Commercial Comment 4 t o  Sec t ion  9-102 of t h e  Code, which 

i l l u s t r a t e s  t h e  in tended  i n t e r p l a y  of Uniform Commercial Code 

Sec t ion  9 - 1 0 2 ( 3 )  ( c o d i f i e d  i n  F l o r i d a  as S e c t i o n  6 7 9 . 1 0 2 ( 3 ) )  w i t h  

Uniform Cor.wiercia1 Code S e c t i o n  9-104 ( j ) ( c o d i f i e d  i n  F l o r i d a  as 

Sect+ion 6 7 9 . 1 0 4 ( 1 0 ) )  . 4  See also, I n  re Bristol Associates,  I n c . ,  

505 F .  2 d  1056 ( 3 d  C i r .  1 9 7 4 )  ( t h e  use  of a lease as c o l l a t e r a l  f o r  

a loan  i s  excluded from t h e  requirements  of Ar t ic le  9 as a t r a n s f e r  

of tin rinterest i n  real  e s t a t e ) ;  I n  re Shus te r ,  784 F .  2d  883 (8th 

Cir4, 1 9 8 6 )  (Article 9 does no t  apply  t o  a vendor ' s  assignment of 

' Subsec t ion  ( 3 )  of t h e  F l o r i d a  Code Comments ( 1 9 6 5  enactment)  
prolrides: "A pledge of a no te  secured  by a real e s t a t e  mortgage i s  
w i t h i n  this c h a p t e r  a l thouqh s u c h  a mortqaqe .is i t se l f  n o t  qoverned 
by t h e  codc;. " (emphasis added) 
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interest i:i a contract for deed as collateral f o r  a l o a n ) ;  In re 

Hoeypner, 49 B . R .  124 (Bankr .  E.D. Wis, 1985). 0 
In an attempt to avoid the Rucker decision, the Receiver cites 

several  federal court decisions that have little relevance to the 

inslant case. (Appellee's brief at 11). For example in In the 

matter of Equitable Development Corp., 617 F. 2d 1152 (5th Cir. 

1 9 7 6 ) ,  thE court held that the principal test of whether a 

transaction comes within the uniform commercial code is the intent 

of t h e  parties. Id. at 1155. I n  Equitable Development, the court 

determined that there w a s  "no doubt" that the parties to the 

assignment of contracts and accounts receivable intended to create 

a security interest governed by the code. Id. In fact, the court 

noted that the first sentence of the assignment document itself 

stated that the assignment "shall be governed by the Uniform 

Commercial C o d e  of the State of Florida". Id. 

Similarly, in In re Shams, 54 B.H. 61 (Banks. S . D .  Fla. 1985) 

the court was faced with characterizing the debtor's interest in a 

l a n d  t r u s t  agreement because the description contained in the 

financing statement filed by the creditor bank failed to properly 

identify the debtor's interest. Instead of referring to the 

debtor's interest as an interest in a land trust agreement, the 

bank's financing statement referred to the debtor's interest as an 

interest in real property. u. at 62. The court held  that the 

bank's description of the collateral was inaccurate and seriously 

misleading and, therefore, the bank's interest was unperfected and 

inferior to the lien of the trustee of the land trust. Id. The 

bankruptcy court recognized that. in the type of land trust at 

issue, both the legal and equitable title of the real property was 

11 



v e s t e d  i n  -:he t r u s t e e  of t h e  land t r u s t  under  F l o r i d a  l a w .  Id. 

There fo re ,  t h e  c o u r t  h e l d  t h a t  t h e  r i g h t s ,  p r i v i l e g e s  and 

ob l jga t ionE  of t h e  b e n e f i c i a r i e s  of t h e  land  t r u s t  w e r e  n o t  

i n t e r e s t s  i n  real  estate.  JcJ. There fo re ,  t h e  so le  i s s u e  i n  I n  re 

-I Shams w a s  whether  t h e  bank 's  f i n a n c i n g  s t a t emen t  a d e q u a t e l y  

i d e n t i f i e d  t h e  d e b t o r t s  i n t e r e s t .  I t  w a s  und i spu ted  t h a t  t h e  

i n t e r e s t  i t . s e l f  w a s  s u b j e c t  t o  Article 9 .  u. a t  61. 

I n  I n r e  ESM Government S e c u r i t i e s ,  I n c .  , 812 F .  2d 1374 ( 1 1 t h  

Cir. 1 9 8 7 ) ,  a n o t h e r  case c i t ed  by t h e  Receiver, t h e  c r e d i t o r ,  

Resource,  c la imed a p e r f e c t e d  security i n t e r e s t  i n  c e r t a i n  funds 

h e l d  by t h e  d e b t o r ,  ESM. ESM had g r a n t e d  Resource a s e c u r i t y  

in te res t  i n  a l l  interest and o t h e r  amounts payable from ce r t a in  

s e c u r i t i e s ,  which w e r e  Government Na t iona l  Mortgage A s s o c i a t i o n  

c e r t i f i c a t e s .  I n  w, t h e  re levant  q u e s t i o n  w a s  whether  Resource 

had a p e r f e c t e d  s e c u r i t y  i n t e r e s t  i n  t h e  funds h e l d  by ESM, n o t  i n  

any s e c u r i t i e s .  Id. a t  1377. The c o u r t  h e l d  t h a t  Resource did n o t  

own the p r i n c i p a l  and i n t e r e s t  a t  t h e  t i m e  of ESM's bankruptcy, it 

only had a r i g h t  t o  payment of  t h e s e  funds .  Id. a t  1377-1378. 

The remain ing  cases c i t e d  by the Receiver a re  s i m i l a r l y  

i n a p p l i c a b l e  and none of  t h e  cases d i s c u s s  t h e  i n t e r - r e l a t i o n s h i p  

between 679.102(3) and 679.104(10) as does  t h e  F i r s t  D i s t r i c t  Court  

i n  Rucker,  which i s  t h e  c u r r e n t  l a w  i n  F lor ida .  

I n  its answer b r i e f ,  t h e  Rece iver  f i n a l l y  appears t o  a g r e e  

that ,  a t a x  c e r t i f i c a t e  i s  a l i e n  a n  rea l  p r o p e r t y :  

1'0 ho ld  t h a t  Chapter  197 t a x  c e r t i f i c a t e s  i s s u e d  
I a q a i n s t  l o t s  o r  parcels of l a n d  are i n t e n d e d  t o  
c i r c u l a t e  i n  t h e  market  p l a c e .  . . (emphasis  added) 

However, t h e  Rece iver  a l so  now a rgues  t h a t  t a x  c e r t i f i c a t e s  are not 

i n t ended  t 3  c i r c u l a t e  i n  t h e  market  p l a c e  i n  t h e  s a m e  w a y  as 
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negotiable instruments. However, this statement belies the 

provisions of Section 197.462, providing for transfer of tax a 
certificates by a holder at any time, and Department of Revenue 

Fonn DR-509 ,  on which the tax certificates are issued, which 

inc-ludes two separate endorsement forms on the reverse side of the 

instrument for transfer by acknowledged signature of the holder. 

(A: 2-3 )  

The Rc?ceiver uses strained logic in attempting to equate the 

Dores' possession of fully endorsed tax certificates with the 

simple possession of lottery tickets , airplane certificates and 
similar documents. However, once again, the Dores do not merely 

have possession of the tax certificates, they have possession of 

fu1:Ly endorsed certificates s igned  by Elliott and acknowledged by 

a notary public of the State of Florida in accordance with the 

required endorsement on the certificate form itself. 

The Receiver argues that there is "no specific statute 

r equ i r ing  Liens on tax certificates to be filed". (Appellees' 

br ie f  a t  2 : ; ) -  The Dores agree with this assertion. Chapter 197 

does no t  require a separate filing of a tax certificate as these 

interests i.n land are exempt from Article 9, and possession of a 

%ulI. .y endorsed certificate is evidence of ownership. In the 

instant case, the Dores received a fully endorsed certificates from 

Elliott and placed them in their security deposit b o x .  

" U n i : t o r m  Commercial Code Comment 4 to Section 9 - 1 0 4 ( 3 )  
[ 6 7 9 . 1 0 2 ( 3 )  , Fla.Stat.1 (1972 revision) states, i n  pertinent par t :  
"Thi . s  article leaves to other law the question of the effect on 
rights undsx the mortgage of delivery o r  non-delivery of the 
mortgage 0:: recording or non-recording of an assignment of the 
mortgagee's interest." In the instant case, Chapter 197 does not 
require recordation of: an assignment of a tax certificate. 
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The Receiver's attempt to equate the Dores' possession of 

ass.igned tc.x certificates with necessity of filing an assignment of 

mortgage in the land records in Rucker is misplaced. The assignee 

of (3 mortgage would always want to record his interest, as mere 

possession of the original mortgage document and an assignment by 

the original mortgagee, without recording, would be inferior to a 

subsequent, but properly recorded, assignment by the original 

mortgagee. However, in the instant case, Elliott could not assign 

his interest in the Dores' tax certificates a second time, as he no 

lonyer had possession of the certificates. 

'Phe Receiver takes i s s u e  with the Dores' assertion that under 

the Receiver's rationale the tax collector would have to search f o r  

financing statements with the Secretary of State prior to paying 

redemption proceeds to parties surrendering tax certificates. The 

Receiver asserts that the tax collector would have no such duty. 

I f  t h e  Receiver is correct, why would anyone ever file a financing 

statement b i t h  the Secretary of S t a t e  as the Receiver has claimed 

is necessary? 

Finally, the Receiver has never produced any evidence 

whatsoever that the Dores or Elliott, or any parties dealing with 

tax certificates in the commercial world, would ever intend that 

their tax certificate transactions be governed by the Uniform 

Commercial Code. 
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CONCLUSION 

By definition, a Florida tax certificate represents a first 

l ien on real property. The Receiver's answer brief is totally 

devoid of any authority for its position that a tax certificate is 

not  ;i lien on real property. 

a 

The current law in Florida i s  that transfers of liens on real 

estate or xsignments of liens as collateral, as in the instant 

case, are n o t  within Article 9 .  The Receiver has set forth no 

argument to refute this precedent other than  to miscite the 

landmark decision in Florida. 

Therefore, Claimants-Appellants, Howard and Ruth Dore, Gerald 

J. Hraun a2d Christie Braun,  request that this court inform the 

UniLed Stat.es C o u r t  of Appeals f o r  the Eleventh Circuit that tax 

certificates are first liens on real estate and, thus, the instant 

assi-gnment of tax certificates is excluded from A r t i c l e  9 by 

Section 675.104(10). 

HUMPHREY & KNOTT, P.A. 
Attorneys f o r  Claimants- 
Appellants, Howard Dore, Ruth 
Dore, Gerald J. Braun & Christie 
Braun 
1625 Hendry Street, Suite 301 
Fort Myers, FL 33901 
Telephone: (813) "934f272F \ 

Florida Bar No. 0600210 
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