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IN THE DISTRICT COURT OF APPEAL OF FLORIDA
THIRD DISTRICT

CASE NO. 79,542
DCA CASE NO. 90-1

THE STATE OF FLORIDA,
Petitioner,
-Vs-
RAMON ALEN,

Respondent,

APPEAL FROM THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND FOR
INANDFORDADECOUNTY

INTRODUCTION
In the trial court, the appellant, Ramon Alen, was the defendant and the appellee, the
State of Florida, was the prosecution. In this brief, the parties will be referred to as they stood
in the lower court. The symbols "R." and "T." will be used to refer to portions of the record
an appeal and transcripts of the lower court proceedings, respectively.
The symbol "A" will designate the appendix to this brief. All emphasis is supplied

unless the contrary is indicated.




STATEMENT OF THE CASE AND FACTS
For the purposes of this jurisdictional brief defendant will accept the state’s statement

of the case and facts,

QUESTION PRESENTED

WHETHER THE UNAN IMOUS EN BANC DECISION OF THE
DISTRICT COURT ,WHICH HELD THAT HISPANIC JURORS
MAY NOT BE PEREMPTORILY CHALLENGED ON THE
BASIS OF THEIR ETHNICITY, IS INCONFLICT WITH STATE
V. NEIL, 457 So.2d 481 (Fla. 1984) AND VALLE v.STATE, 474
So.2d 796 (Fla. 1985)




SUMMARY OF ARGUMENT

The Third District Gurt of Appeals, in a unanimous en banc decision, held that it is
improper for the State of Florida to exclude Hispanics fram Serving on petit jury when the
challenge is based solely on the basis of the juror’sethnicity. (See Appendix A). The opinion
of the Third District Gurt of Appeals is not in direct conflict with either State v. Neil, 457
So0.2d 481 (Fla. 1984) or Valle v. State, 474 So.2d 796 (Fla, 1985).

In State v. Naall, supra, this Court specifically stated that its opinion only applied to
racially discrimination and that the issue of ethnic discrimination would be decided when the
appropriate case arises. This Gart never held in Neil, supra, that ethnic discrimination in
jury selection is tolerable and therefore, the Third District Court of Appeal’s decision does
not conflict with Neil, supra.

In Valle v. State, supra, the issue before the court was whether the geographical group
of Latin Americans were wrongfully excluded from grand jury service and the petit jury venire.
This Court concluded that the geographical group of Latin Arericans were not a cognizable
group for these purposes. This Court in Valle did not deal with the issue as to whether a party
can object to the wrongful exclusion of the ethnic group of Hispanics during a Neil, supra,
inquiry. Therefore, the Third District Court of Appeal’s decision is not in conflict with this
Court’s decision in Valle, supra.

Since the Third District Court of Appeal’s decision does not conflict with any case from

this Court or any other district court of appeals, this Court should not accept jurisdiction of this

case.




ARGUMENT
WHETHER THE UNANIMOUS EN BANC DECISION OF THE
DISTRICT COURT, WHICH HELD THAT HISPANICJURORS
MAY NOT BE PEREMPTORILY CHALLENGED ON THE
BASIS OF THEIRETHNICITY, ISIN CONFLICT WITH STATE
V. NEIL, 457 So.2D 481 (Fla. 1984) AND VALLE v. STATE, 474
So0.2D 796 (Fla. 1985).

The State of Florida argues in it's brief that the unanimous en banc decision of the
Third District Court of Appeal which holds that it is improper to exclude an Hispanic juror
based solely on his ethnicity directly and expressly conflicts with this Court's decisions in State
V. Neil, supra and Valle v. State, supra. A review of those two cases establish that neither of
those cases hold that a defendant can not object to the state's exclusion of an Hispanic jury
based solely on their ethnic background. Therefore, no conflict exists in this case.

In Neil, supra, this Court, relying on opinions from the California and Massachusetts
Supreme Courts, People v. Wheeler,583 So.2d 748 (Cal. 1978)and Commonwealth v. Soares,
387 N.E.2d 499 (Mass. 1978) held that it was "time in Florida to hold that jurors should be
selected on the basis of their individual characteristics and that they should not be subject to
being rejected solely because of the color of their skin."

In Neil, supra, the prospective jurors whom the state sought to exclude from jury
service were black. Since the jurors in Neil, supra, were black the court decided to limit the
holding in Neil, supra, to racial discrimination. The court did state however, that "the
applicability to other groups will be left open and will be determined as such cases arise."

This Court in State v. Neil, supra, never held that a defendant could not object to the
state excluding an Hispanic juror based solely on his ethnic background. Therefore, the Third
District Court of Appeal's en banc decision which prohibits ethnic discrimination in jury
selection does not conflict with this Court's opinion in State v. Neil, supra.

The State of Florida next alleges that the Third District Court of Appeal's decision

directly conflicts with this Court's decision in Valle V. State, supra. In Valle, supra, this Court
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dealt with the issue of wrongful exclusion of the geographical group of Latin Americans from
the grand jury and the jury venire. The Court concluded that the geographical group of Latin
Americans were not a cognizable group for an equal protection analysis. In Valle, supra, the
court did not deal with the issue as to whether it is improper to exclude an Hispanic from jury
duty based on his ethnic background. Therefore, the Third District Court of Appeal’s
unanimous en banc decision which prohibits ethnic discrimination in jury selection is not in
conflict with Valle, supra.

Since the opinion of the Third District Court of Appeal is not in conflict with any
decision of this Court or any district court of appeal, this Court should not accept jurisdiction

of this case.




CONCLUSION
Since the opinion of the Third District Court of Appeal is not in conflict with any
decision of this Court or any district court of appeal, this Court should not accept jurisdiction

of this case.

Respectfully submitted,

ROBERT KALTER

Assistant Public Defender

Eleventh Judicial Circuit of Florida
1351 N.W. 12th Street

Miami, Florida 33125
(305) 545-3010

BY: gg ‘&‘%
Aot e
CERTIFICATE OF SERVICE
| HEREBY CERTIFY that a true and correct copy of the foregoing was delivered by
mail © CHARLES M. FAHLBUSCH, Assistant Attorney General, Department of Legal

Affairs, 4000 Hollywood Boulevard, Suite #505-S, Hollywood, Florida 33021 this Z‘l day
of April, 1992.

ROBERT KALTER
Assistant Public Defender
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NOT FINAL UNTIL TIME EXPIRES
TO FILE REHEARING MOTION
AND, IF FILED, DISPOSED OF.

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA

THIRD DISTRICT

JANUARY TERM, A.D. 1992

**
RAMON ALEN,
 RAMON ALEN, ==
. Bppellant, w0
*%*

" THE STATE OF FLORIDA,

Appellee. *x

Opinidn filed March 3, 1992. °

‘Davis, Judge.

. pavjonjelbeal FEGR Tn2 CLESNE B3YFE foF Bade CuRty, mhililp

O mnsnmdeds IT.  Damsimams’ - Dishl 4~ Tafandar» . and. Raohart Kalter., * ° °

Robert A. Butterworth, Attorney General, and Charles M.
Fahlbusch, Assistant Attorney General, for appellee.

Before SCHWARTZ, C. J., and BARKDULL, HUBBART, NESBITT, BASKIN,
FERGUSON, JORGENSON, COPE, LEVY, GERSTEN, and GODERICH, JJ.

NESBITT, J.

Following briefing and oral argument en banc, this court was

confronted with the unsettled issue whether Hispanics constitute

. a cognizable group within this community so as to entitle a

defendant, pursuant to article I, section 16 of the Florida




b A i S B R S e [ .

challenge against an Hispanic juror when the challenge is alleged
to have been made solely on the basis of the juror's ethnicity.

Shortly after oral argument, the United States Supreme Court

issued opinions In two cases, Powers v. Ohio, — U.S. —r 111

S.Ct. 1364, 113 L.Ed.2d 411 (1991), and Hernandez v. New Yark,

Constitution, to dispute the state"s use of a peremptory I

v.s. __, 111 s.ct. 1859, 114 L.E4.2d4 395 (1991), which require I
1

this court to broaden the scope of our analysis In deciding the I

case before us to include federal constitution equal protection

_._'_':_:_.‘_._considerat:i.ons. Accordingly,ifor the reasons whi‘ch follow, _we

.............................

" analys:.s, ‘the defendant nust be awarded a new trial because Of
the state's ‘improper use of a peremptory challenge to exclude an

Hispanic juror.

The defendant was charged with robbery When during jury

1. ...+ selection., " the.state attampte.d to peremptorily gtrike &G0
prospective Hispanic jurors,* the defendant objected, claiming

the state was using the challenges In a discriminatory manner in

: Ralevant Facts, of 'I'his case R L I

violation of State v. Neil, 457 so.2d 481 (Fla. 1984).2  The

trial court ordered an inquiry to determine the likelihood of I

Ln requesting the inquiry, defense counsel referred to the I

jurors alternately as "Spanish" and "Latin." This court

recognizes those terms and also uses the term "Hispanic." We

make no attempt to distinguish the words. I

2 Clarified, State v. Castillo, 486 So. 2d 565 (Fla. 1986), and

clarified, State v. Slappy, 522 So.2d 18 (Fla.), cert. denied,

487 U.S. 1219, 108 S.Ct. 2873, 101 L.Ed.2d 909 (1988). I
i




discrimination. The state claimed that it excluded the first
Hispanic juror because she appeared uninterested and disgusted
with the proceedings. The state admitted having difficulty
expressing a reason for striking the second Hispanic juror. The
trial court allowed the state to strike these two jurors, holding
that the strike of the uninterested juror was nendiscriminatory.
The strike of the second juror was held to be nondiscriminatory
because it was done in order to reach another Hispanic juror who

the state claimed was more acceptable. The defendant was

. ultimately convicted of robbery.. on appeal, the state counters €¥3?5
w'othe defendant's clalm of a NEll v1olation w1th the assertion .
- -r th&t, While Nel}. may app]_y t,o qrcups otb.er than rac:i.al groups' e e

'Hispanlcs do not constituto a- distinct, cognizable group for Neil

purposes.

Amaluaie An Skata CanckiFnkianal-Grounds
fn Neil, the Supreme court of Fiofido'held that under

article 1, section 16 of the Florida Cohstitution, a defendant is
entitled to an impartial jury where no juror has been excluded
solely on the basis of his or her race. Neil dealt with the
improper use of peremptory challenges to exclude black jurors,
and the supreme court chose to limit the impact of its holding
solely to race. The court stated, "The applicability to other
groups will be left open and will be determined as such cases

arise." 457 so.2d4 at 487.

While no .Florida case since Neil has broadened'the scope of

that case"s applicability to include cognizable groups othex than

racial groups, two of the three cases from other states upon
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..................

which the supreme court relied In Neil did not limit their
application to racial categorizations, but also identified other

'"cognizable groups", including ethnic groups. Commonwealth v.

Soares, 377 Mass. 461, 387 N.E.2d 499, cert. denied, 444 U.S.

881, 100 s.ct. 170, 62 L.Ed.2d 110 (1979):; People v. Wheeler, 22

cal.3d 258, 148 Cal.Rptr. 890, 583 P.2d 748 (1978). See Neil at

487. In the instant case, however, the state contends that

Hispanics are Hot a cognizable ethnic group for purposes of

insuring that they are not discriminatorily challenged based on
. group. affiliation An violation of the defendantls impartial jury X
‘:"“rn.ghts. 2 , _ o : _ R el :

Whether or not | group is. cognizable is a: question of’ fact.
Hernandez V. Texas, 347 u. s. 475, 74 S.Ct. 667; 98 L.Ed. 866

(1954). See generally Fields v. People,'732 P.2d 1145 (Colo.
1987) (for a discussion of group cognizability and the right to an

- impartial jury).. Generally. speaking, eﬁ‘ethnic-group)éaﬁ_ﬁe- .

: ._ldentlfled on the basis of its members.sharing.gexrtain |

""" |dent|f|abletra|ts |nclud|ng religious, linguistic, ancestral,
or physical characteristics. Ihe American Hexitage Dictionary
450 (1973). Hispanies' 1dentification as an ethnic group has
been based on both ancestral characteristics, often typified by
surname, e.d., People v. Trevine, 39 Cal.3d 667, 217 Cal.Rptx.
652, 704 P.2d 719 (1985); EFields, 732 p.2d4 at 1145, and

linguistic traits, the common native language being spanish. £ee

Hernandez v. New York,  supra. .
Clearly, the community which embraces the circuit where this

defendant was tried recognizes Hispanics as a cognizable ethnic




group based upon classifications developed within the community
itself which have been widely used for survey, polling, and other
categorization purposes. According to 1990 United States Census
data, the Dade County population is identified as 49.2 percent
Hispanic. (The Census uses the term “spanish origin.'”) Over 28
percent of Dade County's registered voters are categorized as
Hispanic. Moreover, local media, as well as marketing surveys,
consistently recognize Hispanics as an identifiable and distinct

group in our community. See Trevino, 704 P.2d at

: tha@-;qdividugysubearxngufspanxsh]”Lsur]names-represgnt ?

- distrete’ segment of the population®based oh ethnic

commonality.") . "Accordingly; we hold that 'Hispanicsa're a

cognizable ethnic group Wlthln this community for purposes of the

5applicatiqn of Neil principles..:

ST ‘Analvsis on Federal constitbhtional_ Grounds .- .

In Holland v. Illinois, 493 v.s. 474, 110 s.ct. 803, 107

L.Ed.2d 905 (1990), the United States Supreme Court held that the
federal constitution™s Sixth Amendment right to an impartial
jury, the federal"equivalent to the ¥Florida constitution®s
article I, section 16, does not prohibit the use of peremptory
challenges on the basis of race. The court instead has held that
the prohibition has I1ts source in the Equal Protection Clause to

the Fourteenth Amendment to the federal constitution. S£ee EPowers

v. Ohio, supra:; Batson V. Kentucky, 476 u.s. 79, 106 s.ct. 1712,

90 L.Ed.2d 69 (1986). Both Powers and Batson dealt with the use

B

. 728(“Governmental categormzation‘...,signifies more than simple‘: L

‘}n+411+v in. c+=+i=+4ﬁ=1 idrd Vi dAn PR EY huaader understandinq"'




:1_Wasn1ngtan,'17:F_L.w..98 (FIa;'Feba-6, 1992), and ‘could not ke

of peremptory challenges against black jurors. However, 1n I I

Hernandez v. New York, supra, the court addressed the

discriminatory use of such challenges against Hispanics- The I
court held that under the Equal Protection Clause, Hispanics l
cannot be peremptorily challenged on the basis of their race or

ethnicity.

Consequently, in accordance with Hernandez v. New ¥erk, we

States Constitution, Hispanic jurors may not be peremptorily

hold that pursuant to the Equal Protection Clause of the United I
challenged solely on the basis of their ethnicity. I

“d-~-4—~i—~-*~‘—-d federal constltutional
) mAF Thi@ o~ "'Ln naremntorv Challenge Of.'-
_,,anaIyS|s To-the .facts- of this case,-th )

.the first juror was based upon acceptably neutral grounds. The

state”s use of the ethnically motivated strike against.the second
juror, however, was constitutionally forbidden, see Jeffersorn—v=
. . State, No. 78, 507 (?ia. Feb.‘27 1992) ; ISmith_v++State;n574-So,za\

1195 (Fla. 3d DCA 1%891), aff_dJNlTDIhELQEQEQQQ State—~

made acceptable even though it was done t o reach another Hispanic

juror who ultimately served as an alternate. £5e& State v.

Slappy, 522 so.2d 18, 21 (Fla.), cext. denied, 487 U.S. 1219, 108
s.Ct. 2873, 101 L.Ed.2d 909 (1988). Accordingly, the trial court i

erred in permitting the state to strike the second Hispanic
juror.

We therefore reverse the defendant®"s conviction and direct

that he be awarded a new trial.

SCHWARTZ, C.J., and BARKDULL, BASKIN, FERGUSON, JORGENSON, I
COPE, LEVY and GODERICH, JJ., concur.

!




ALEN v. STATE
#90-1

HUBBART, Judge (concurring)

By today's decision, the court extends the rule of state—r
Neil, 457 So.2d 481 (Fla. 1984), to Hispanic Americans, concludes
that the state had no ethnic-neutral reason for exercising a
peremptory challenge below against a prospective Hispanic juror,
and reverses the conviction under review for a new trial.

Although 1 entirely agree with this decision for the reasons

stated :.n the court's opn.m.on, I think 1t marks the beg:.nn:.ng of
'_,the ‘end . fcr the unfettered use of tne peremPtOI'Y c'hallenge in?

) thiS_ State-- g In my v:Lew, ‘Neil w111 J.nev:.tably have ta be extended.-;:' .

4ot Ll dwls .l_.." :.'1'1 Emmwme  ~AF 1nv1d10\15

‘discrimination In the use of" the peremptory challenge - whether

based on race, ethnic origin, nationality, gender, religion, .

“ wealth, or age == which of hecessity w:.ll requ:.fe an explanat:.on E

' for the exercise of most peremptory challenges._ This result,m

W@epzit~°°mésr=Will An ‘my. view, sound the death knell for the

peremptory challenge system as we know it.

Rather than engage in a prolonged case-by-case strangulation
of the peremptory challenge aver a 'period of many ‘years which in
the end will effectively eviscerate the peremptory challenge or,
at best, result in a convoluted and unpredictable system of jury
selection enormously difficult to administer == 1 think the time
has come, as Mr. Justice Marshall has urged, to abolish the
peremptory challenge as inherently discriminatory. See Batson v.
Kentucky, 476 U.s. 79, 107-08, 106 s.ct. 1712, 1728-29 90 L.Ed.2d
69, 94-95 (1986)(Marshall, J., concurring). | would, however,




attempt to salvage the best of the peremptory challenge system by
expanding the unduly narrow grounds for challenging a prospective
juror for cause, so as to embrace the type of objective reasons
which are presently recognized for properly exercising a
peremptory challenge after a Neil inquiry. This latter result
could, I think, be accomplished by some appropriate rule or

statutory changes.
{

I

Plainly, under today's decision, a trial court inquiry iS__‘__“
_now requlrad for a peremptory dhallengef exarcxsed agafnﬁt a13“’*f‘

ztprospeatlve Hispanlc juror when the proper discrimlnatory $h9W1ng-“

L ......:--'. :

ethnic-neutral reason is given for the chailenge. BY crossing

over the race line to give Neil protection to an ethnic group,

such as Hispanics, . the courts,A in my view,- will have no

_prlnc1pled basxs for refusxng to extend the same rule in future'

,cases to peremptory challenqes exerc;sed solely on the basis of U "

-

the prospective juror s 'ethnic origin, nationality, gender,
religion, wealth, or age. In the past, Neil could arguably be
confined solely to race in view of the country's unprecedented
and disgraceful history of racial discrimination against African
Americans; obviously, no such argument can now be mustered given
today's decision. Stated differently, every discrimination~type
ground which is presently recognized as a legal basis for

L] -l ——
attacking the comppsition of a grand or petit jury venire to

See, e.qg., Castaneda v. Partida, 430 U.S. 482, 97 S.Ct. 1272,
51 L.Ed.2d 498 (1977) (ethnic or national origin: Mexican

';_u"'.\."..'.;a B ........;1.. -'...:ﬂ .-..\.....11,.“...-..‘““:-4- hn H%:n'l]owed unless a.n'_

— s Emm— NN




wit: all of the above-stated invidious exclusions =~ must
inevitably be recognized in the future as a legal basis for

attacking the exercise of a peremptory challenge. Invidious
discrimination of whatever type is entirely incompatible with a
fair jury selection process =~ whether iIn the initial process of
drawing a jury venire or iIn the later process of selecting a jury

at trial from a jury venire.

{ - -
This inescapable extension of Neil will clearly protect a

large number of minority groups, which extension, in turn, will

. __surely embraqe everyone in the state. under one pr more P"—‘Qt’a"tadf
w"”categ'ora.es._-_'" For example, in Dade County alone, there are many-_’l "
'.,cogmzable mmorn.ty ethnlc groups b951d95 His?a“ics‘ mcludinq‘--'

"'-Anglo Amerxcans, _ Jawis_h_ Ame::ic_:a.nzs,2 nativ.e_ Americans, ' Arab

Americans- Agian Americans. and other Furavean Americans.

Indeed, the United States: itself is.a.nation of immigrants, 'save

Americans) ; Taylor V. Louisiana, 419 u.S. 522,. 95 S.Ct. 692, 42
L.Edv2d 690. (1975)(gender: women) Hernandez V. Texas, 347 U.S.
475, 74 s.ct. 667, 98 L.Ed. 866 (1954)(ethnic or national origin:

Mexican Americans); Ballard v. United States, 329 U.S. 187, 67
S.Ct. 261, 91 L.E4d. 181 (1946) (gender: women): Thiel v. Southern
Pac. Co., 328 wU.s. 217, 66 S.Ct. 984, 90 L.Ed. 1181
(1946) (wealth: low economic or social statue) Strauder v, West
Virginia, 100 U.S. 303, 26 L.Ed. 664 (1879)(race: African
Americans); Willis v. Zant, 720 F.2d 1212 (1ith Cir. 1983) (age:
young persons age 18-30), cert. denled 467 U.8. 1256, 104 S.Ct.
3546, 82 L.Ed.2d 849 (1984) and ce denied, 467 U.S. 1256, 104
S.Ct. 3548, 82 L.Ed.2d 851 (198_}:1*4) Tate V. Guirlando, 152 la.

570, 93 So. 796 (1922)(ethnic oOr national origin: Italian
Americans).

2 Jewish Americans might also qualify for Neil protection as a
protected. religious group.




for the native American Indian, and, consequently, all Americans
belong to some minority, ethnic/national origin group which would

appear eligible for Neil protection. J. F. Kennedy, A Nation of

Imnigrants (1964). Beyond that, the extension of Nett to
prohibit gender, wealth, or age discrimination would also protect

men and women, the poor and wealthy, and the young and old --

which, of course, covers everyone In one or more categories- It
{

therefore follows that any peremptory challenge exercised against

any juror will be subject to attaCk under this inevitable

_ﬁ:;extensiOn Of Neil if thg propar ﬂ*ﬂﬁrlminatarv ShQWing lS “adg.”,fiw““-;

r AS a practical matter .|t IS not difficult 8 1mag1ne that

A.- d
'the ‘issue of peremptory challenge discrlmination Will be raise

in" g variety of 'ways by astute "counsel in future criminal and
civil cases. For example, plausible claims may very well. be made

that opposing trial counsel is utilizing peremptory Challenges to: -

4
excluda.poor_ urors;auwealthy.jurors,. young Jurors 5 women,.

" 3"The State often 'does this” in cr_uni a1 cases; the. defendant
Stten does this in personal Injury Civil cases.

4 -
The defendant often does this in criminal cases: the %ﬂ.&.ﬂL—ff
often does this In personal injury civil cases. Wealth or the

lack of it is often judged by the occupation of the prospective
Juror.

5_ The state often does this in criminal cases where the defendant
IS a teenager Or a young adult.

® The defendant often does this in criminal cases involving
sexual battery where a woman is the victim.

10




ol .

mn,” or jurors who come from the same ethnic or natiocnal origin

. 8
group as one of the parties [or the victim] in a case; this

list could be greatly extended and is obviously limited only by

the ingenuity of"counsel. wnhen faced with the issue presented in

these and related cases, | think the courts will be hard-pressed

to condone any form of Invidious discrimination In the exercise
of the Peremptory challenge,
Given this irresistible extension of Neil, it seems obvious

that the peremptory challenge system, as we know it; is totally

__doomed.  The pre-Neil system of.peremptory: challenges has been. -

~acaurs

_ "The . essential. nature of. - the

"peremptory’ challenge 1Is. that It “iIs‘ong
exercised” -without a reason stated,.
without inquiry and without being subject -
FRompdeh , cerrtariz.CoaBEOl . 206 | 5TI&e 10%7
-(1949) 7 Lewls v. United States.,. 146 U.S. .

~ 390, 378, 13 S, Ct. 13'6, 139, 36 L. Ed

rejection of jurors on a narrowly
. ifi - ! "an - ally
Sl gggﬁlﬂgfé bapsflgvabolf_ pqraf’fiallty}eg'a %?ie
peremptory permits rejection for a real
or imagined partiality that 1is less

easily designated or demonstrable. Hayes
V. Missouri, 120 vU.S. 68, 70, 7 S.Ct.

v . . .-.0 10l1l. while-challenges for cause perin-it

to conceive upon the bare looks and
gestures of another,” Lewis, supra, 146
U.s., at 376, 13 s.ct., at 138, upon a

o

The often d his in, criminal cases involving sexual
attery wt Bete a V\UTH?e?SEhe VIC - o

8 This is often done by both sides in civil and criminal cases.

11



_ “made ; peremptory ' challenges : (1) -

juror®s thabits and associations,” Hayes
V. Missouri, supra, 120 US.,, at 70, 7
s.ct., at 351, or upon the feeling that
'the bare questioning (a jurorts)
indifference may sometimes provoke a
resentment,” Lewls, supra, 146 U.S., at

376, 13 s.ct., at 138. It _is no less
exercised on grounds normall

fregx_x_entlx o 34
thought irrelevant to leqgal proceedings

or official action, namely, the race,
religion nationalit occupation _or
affflIations of people summoned for jury
{
Swain V. Alabama, 380 US. 202, 220, 85 S.Cct. 824, 835, 13

L.Ed.2d 759, 772-73 (1965)(emphasis added) . Tre inevitable post-

. Neil extended system of peremptory. challenges, however, radically . ...

7. alters“all’ of this. ' Onoe the proper -discriminatory showing is

c:a‘n "nélonger. be. exercised
" without ‘giving proper reasons,. subject to trial court inguiry and
.control, (2) can no longer be based ON the" prospective juror's

race, ethnic origin, nationality, _gender, religion,’ weai-th,--'qr

.| .age, and.(3) can né longer be baséd on purely subjective factdrs,

. as_such factors gqx._x:;:‘d-.;o_t;her.wise be -used -as. .a .'sub#:e-\l,?ﬁugé'_=ﬁ;5'-.ma$k"“"

aiscrininatory motives.s..

Indeed, the post-Neil cases have consistently struck down
counsel's subjective impressions of jurors as constituting a
pretext for eXercising a peremptory challenge, once the initial
discriminatory showing has been made._  Williams v. State, 574
So.2d 136 (Fla. 1991) (challenge of juror because she was not
really responsive to the guestions and was not paying close
attention deemed insufficient); Floyd v. State, 569 So.2d 1225
(Fla. 1990) (failure of a juror to react emotionall)ll one way or
another to questioning on veir dire not a-reasonably clear and

. _ _ —' 111°s.Ct. 2912,
FRECHTEG P IAALION) o PSS see UIRS. co. v. Hettel, 572
So.2d 1020 (Fla. 2d DcA 1991) (dislike of the manner In which the

juror answered counsel's questions and jJuror®s apparent

disinterest In case or In sitting on jury not sufficiently clear
and specific racially neutral reason for challenge); Foster V.

State, 557 So.2d 634 (Fla. 3d pcA 1990)(that prosecutor does not

12




-. simildr: subjective impression-as consti

The result of such a Neil extension is not a peremptory
challenge system at all. It is a judicially controlled system of

numerically limited juror challenges in which nondiscriminatory
reasons must be given for exercising such challenges, once an

initial discriminatory showing is made, and is therefore akin to

a system of challenge for cause. Even if | am wrong and somehow

the peremptory challenge could survive this Neil-extension

onslaught, 1 am unconvinced that such a severely wounded system

would be worth preserving. Plainly, it would be enormously
would be worth preserving. Plainly, it would be enormously

| cumbersome to. operate, . would invite frequent .and divisive. . .

e

" ajgerimination disputes in Jury selection, and would, I think, be

_.a fertile source of: reversals aﬁd"retr'i'a‘i's':‘ Ithg':'~épb'§1]:-‘a_f"‘-_". courts o

system as to (1) when a threshol i imi showing ,is made

. R -

In the instant.case, the court "implicitly strikes. down a

3 tuting a pretext as wéll.
After the State had excused two of the four Hispanic jurors on

the venire and'the trial court: ruled that the state was required

to explain these peremptory challenges, the assistant state

attorney below candidly admitted that he had no objective reason

for challenging Ms. Arjona as a juror, rather than a non-Hispanic
l_{og, in order to reach another juror, Ms. Fernandez, whom he
ike

.82-83); his reason for striking Ms. ona wag purelv
subject(;I;/e, tg wit: "Scott, My colleagle- _fl’j—sjt doesn't 1like

her." (R.82) The court, quite properly, concludes that this
peremptory challenge was t“ethnically motivated" and therefore

M ! : . i t

JECIREIBE RS, fosbifdentar wn Sh 3% St terr PP Notla
be incumbent on the prosecutor to give non racial reasons for
having challenged the black jurors rather than the white jurors
In_his effort to make room for the new persons he sou o haya

join.the panel." Kibler v. State, 546 so.2d 710,ghlfl4 (Fla.
1989).

13



(2) what groups are covered by the Neil rule, and (3) what
showing is required to establish whether a given juror belongs to
a Neil-protected group -- all of which are obvious sources of
considerable [litigation. such a hybrid system would be
convoluted and unpredictable at best, extremely difficult to
administer and, in my view, not worth preserving.

The time has therefore come to abolish the peremptory
challenge, as i)eing *unicuely suited to masking discriminatory

motives," State v. Slappy, 522 So.2d4 18, 20 (Fla. ), c.ea:t.._denied.

| 487.U.s. 3.219, 108 S. Ct. 2373, 101 L Ed 2d 909 (1988) As Mr’

':"-_Justlce Mar: :"'..._.. ‘...._ ,_served in urg:.nq just such a result

"[t]he. J.nherent pdtenti.al of peremptory challenges to distort the

G mrEAmace har hn'r-ln'i'l-'l-'lnﬂ- +ha nvr-hw'.'inn af 4durors on raCial [or

other invidiously discriminatory] grounds should ideal ly lead the -

Ccmrt to ban the.m entirely from ‘the cr:.m:mal justice. system."‘

(Marshall .:r., concurringy Al'l dhal:lenge's-'-'of 'prospéét-i\'fa' -j‘urdi‘s-:-

none should be based on discriminatory reasons or purely
subjective factors.

II
I an well aware that the peremptory challenge has occupied
an historically important role in guaranteeing a fair jury trial

in this. country and state and that its best aspects should be

preserved if at all possible. For- that reason, I think the-

nondiscriminatory component of the peremptory challenge should be

retained in an expanded system of challenge for cause.

14
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A

Although "(t}he right to peremptory challenges is not of

constitutional dimension," it has deep roots in Anglo American

legal history and has served a vitally important role of

vaid{ing] and assist{ing] in the selection of an impartial jury."

state v. Neil, 457 so.2d at 486. It was first recognized at

common law almost from the inception of the jury trial as an

institution, and w ter ,intr count
x.ns%. tu% o%, a%dd waass la eer intr duccad iji'P t?'ﬁjbs ?

UH&A\’

,.years ago in both the federal and state jurisdic:ticmﬁ'- wherever
'f:‘-_'f-tr.mal by jury waa guaranteed.. Batson, 476 U.S. 79, 118-20, _1 6.

f_s,gt.;,lzlz, :1134r§5, 90 L Ed 2d 69, 101%031.(Burgar;~'§-Jﬁg‘

the prosecution and the accused was already venerable at the time

of Blackstone,, was reflected iIn a.federal statute enacted by the-

B 'sme&qmt%m tthe: | Bil1’ RIS, s recogmzedm'.ﬂ-.”

an opn.nlon by J‘ustice Story to be a part of the common 1aw of the '.

.

states.” Holland v. Illinois, 493 U.S. 474, 481, 110 S.Ct. 803,

808, 107 L.Ed.2d 905, 917 (1990)(citations omitted). In Florida,
peremptory challenges "have a long history" having first been
introduced in 1828 when Florida was still a territory. Neil, 457
So.2d at 483 n. 1.

This long and venerable history speaks volumes for the

proposition that "the peremptory challenge occupies an important
position.in our trial procedures'™ as it represents "one means of
assuring the selection of a qualified and unbiased jury.”
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Batson, 476 US. at 91, ¢8, 106 s.ct. at 1720, 1724, 90 L..Ed.24
at 84, 89. Indeed, it has long been recognized that challenges
for cause, as presently constituted, are inadequate to exclude
many biased jurors from serving on a jury because such jurors
will often neither concede their bias nor admit to facts which
blatantly indicate such bias during the voir dire examination of
the jury_lo Absent such a disclosure, such jurors frequently
cannot be disc;ualified for cause and can only be excluded by a
party through the exercise of an unexplained peremptory
.  '.,,Shai‘.lle_ngﬁ':_a;_ii;.-:-.:_-". -. S R AN S

10 gection 913.03 (10), Florida Statutes (1991), narrowly

restricts the Usual_"bias" ground for a challenge for cause in a
criminal case to a juror who

. "has a . state of mind- regarding the - -:
defendant, the ‘case, .the persoh .alleged
.... .. to.~have been .injuréd. by the oOffense
' .charged; . or the person, on .whose....
complaint the prosecution was:instituted.
" that-'will ‘prevent’ him from acéting with
Ampartiality, but the' formation of an
opinion or_ impression regardin the
guilt or innocence of the defendant
shall not be a sufficient ground for
challenge to a juror if he declares and
the court determines that he can render

an_impartial verdict according to the
evidence. "

Fla.R.Civ.P. 1.431(c) (12 similarly restricts the usual "bias"
ground for a challenge for cause In a civil case to a juror who
"has formed or expressed any opinion or is sensible of any bias
or prejudice concerning [the action}" or who "does not stand
indifferent to the action.* Obviously, these grounds, as stated,
require a high threshold far excusing a juror for cause, and, as

a result, most trial judges are reluctant to grant such a
challenge.
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For example, In a criminal case, the prosecuting attorney at
present may exercise a peremptory challenge against a juror whose
spouse or child has recently been arrested for a crime, even
though the juror insists he can follow the law and be fair to the
state. Or defense counsel iIn a criminal case may at present
exercise a peremptory challenge against a juror who has recently
been victimized by the same crime for which the defendant Is on
trial, even though the juror insists he can follow the law and be

fair to the defendant. 1n these and other similar-type cases,

may nit technically”qualify for .a galiend for' cause. ~ h
peremptory challenge therefore helps rid the jury panel of

' covertly biased jurors and has .long played an important role in:

guaranteeing a fair jury trial. AR e s

B

It is this objective, nondiscriminatory basis of the
peremptory challenge which 1 think should be preserved iIf at all
possible. This can be accomplished, 1 think, by expanding the
traditional grounds for a challenge for cause so as to include
any sound, strategic, nondiscriminatory reason why trial counsel
might doubt a juror®s 1impartiality or capacity to perform as a
juror.

These reasons are, in part, recognized in the post-Neil

cases which have approved trial counsel's race-neutral reasons

17
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for exercising a peremptory challenge on a prospective juror

following a Neil inquiry.1l Such an expansion of the grounds for

11 The following have been approved as race-neutral reasons for
exercising a peremptory challenge following a Neil Inquiry:

R NABILITY TO FOLLOW LAW. _Jurors  who express
difficulty Ih erther understanding or ftollowing the law have been
held to be reasonably excluded. See MeNair v. State, 579 So.2d
264 (Fla. 2d DCA 1991) (inability to understand the presumption of
-Innocence): Foster V. State, 557 8So.2d 634 (Fla. 3d Dpca
1990)ﬁotentia1 jurors could not Tfollow the law unless
compelled). ‘

2. INTELLECTUAL INFIRMITY.  Several. cases have approved
exclusion OF individuals -whoappeared intellectually incapable of
performing their duties as Jurors. See Valle v. State, 581 So.2d

. 40, 44 pn..3-4 (Fla..1991) (juror did not 'appear to have sense or ' .. |

o intellectual ‘capacity to.understand the case),.tert: denied; - .1

- ¢ 112 g-ew: %97 (1407}, Gtephens v. State, 559 So,2d 687,

690 : 1?’%-13 )’aﬁtﬁghgrem difficllty reading the .
. -Juxy questionnaire), . approved, 572 ‘S0.2d° 1387 (Fla. 1991): 'Smith .

. V. 7 Coastal Emerg()encvp‘ES‘. ervs., 538 So.z2d 94 (Fla. 4th - DCA’

690 (Fla. 1st DCA "1990) (juror’'h

1989) (Juror”s ,"age, educational. background and profession led
counse to believe he woulda be incapable. of processing
information In a medical malpractice case).

3. ASSOCIATION WITH PERSONS INVOLVED IN THE CASE. Where

Botential jurors are acquainted with the partjes. their counsel,
r .any withesses, "it has‘'been -held reasonable to exclude them.

" Bee Cure y.. State,. .564 So.2d .1251. (Fla.'4th DEA "1990){an ex~
sheriff's. investigator who was acquainted 'With a detective:

. ~witness): Lennon V. State, 560.S0.2d 308 (Fla. lst DCA).(juror had.
- close.:association or: familiarity ‘with . the ‘defendant’ and/of his-

family), rev. denied, 574  so.2d -141 (Fla. 1990); McKinnon v.
State, 547 So.2d 1254 (Fla. 4th Dca 1989) (Juror seen talking to
codefendant's child); smith v.  Coastal Emergency Servs.: 538
S0.2d 946 (juror knew plaintiff).

4, ASSOCTATION WITH 1AW ENFORCEMENT. It has been held
reasonable _for the defendant 1n_ criminal cases 10 exclude
potential jurors who are associated with law enforcement
. personnel. See Vvalle v. State, 581 So.2d at 44, nn. 3-4 (Jjuror's

son who was a police officer_killed in the line of duty); McNair

v. State, 579 so.2d 264 (Juror’s sister worked in the state
attorney's office); Cure v. State, 564 So.2d 1251 (iuror was ex-
sheriff's investi%at_or)- Similarly, It has been held reasonable
for the plaintiff In a medical malpractice case to challenge
prospective jurors because of their close ties to the medical
community. Hall v. Daee, 570 So.2d 296 (Fla. 3d DCA 1990).

- 6. PAST CRIMINAL PROSECUTION or  [INVOLVEMENT IN CONDUCT
BEING TRIED.  Tn criminal cases, courts Tave generalty approved
chalTenges by the state to potential jurors who have either been
charged with crimes or had close relatives who were so charged.
Files v. State, 586 So.2d 352 (Fla. lst DCA 1991) (juror had prior
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. ‘conviction record and.had recent
- 'progecutor's office), rev. denied, 574 so.2d 141 (Fla. 1990);

challenge for cause could be accomplished by an appropriate
amendment to the applicable rules of criminal and civil
procedure, see Fila.R.Crim.P. 3.300; Fla.R.Civ.P. 1.431(c), or
perhaps to the applicable criminal statute, § 913.03, Fla. stat-

(1991); the abolition of the peremptory challenge itself could be
accomplished by applicable rule deletions. See Fla.R.Crim.P.

3.350; Fla.R.Civ.P. 1.431(d).
Such an expanded system of jury challenges for cause, but

with no peremptory challenges, would, in my view, have several

important advantages over the present system. . First, it would =

' banish’invidiovs discrimination’ of Any“kind in the jury selection

DUl conviction); valle v. State, s81 So.2d at 44, nn.3-4 (juror
with fami had been prosecuted, in prison and/or

Ia/ members  yhe )

~ represented by the public defender®s” office); stephens v. State,

- ﬁ58 So.2d at 69% gone juror had a criminal record; angtger Jjuror
a y been s de

previousl arrested ONn the same charge ’'a endant)

i . : . a. .1 rotr had fel -
Kniaht 'v. state, 559 So.2d 327 151%ee%"‘f‘%r ggéz:ﬁjttéx_d thef§o32¥

Thomas v. State, 502-So.2d 994 (Fla. 4th DCA 1987) (one juror had

.a. close relative charged with murder; -which trial she atténded

and Had recently been involved in an assault and battery; another
juror had acguaintances who had been arrested), rev. denied, 509
So.2d 1119 (Fla. 1987); Taylor v. State, 491 So.2d 1150 (Fla. 4th
DCA) (one juror had a relative accused of murder and another had a
son in prisomn), rev. denied, 501 so.2d 1284 (Fla. 1986).

In civil cases, it has been held that a juror may reasonably
be excused if he or she was involved in the same type of action
being litigated. See Smellie v. Torres, 570 So.2d4 314 (Fla. 3d
DCA 1990)(%n_automcﬁ5"fle accident case, juror who had made a past
accident claim and had one pending), rev. denied, 582 So.2d 624
(Fla. 1991); Smith_v. Coastal Emergency servs., 538 So.2d 946 (in
medical malpractice case, Juror  had recently received
unsatisfactory emergency room treatment). ,

6. ILLNESS OR PHYSICAL IMPAIRMENT. Upon a proper showing
it has been held that a potential juror may be reasonably
stricken if he has a health problem or physical impairment. State

" v. Slappy, 522 So.2d at 23 (illness); Rnight v. State, 559 So.2d

327 éhearing problem and use of medication); Taylor v. State, 491
So.2d 1150 (1llness).
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process without, at the same time, engaging in divisive
discrimination inquiries in open court which unfortunately
characterize the present system. Second, it would be a simpler,
more predictable system of jury selection to administer and would
therefore result in fewer reversals on appeal and retrials.
Third, it would speed up the unduly prolonged voir dire
examinations of prospective jurors by focusing only on grounds

for challenge £ér cause.

I recognize, of course, the downside to all of this, namely,

that under a system of no peremptory challenges, parties will nor_:‘v_._

L fdnaer-have ‘Ahv unfettered c:ontrol over whe sits on their jurles, o

. a.not. inconsiderable loss to the overall fairness 'of'Jury Erials.
But it -‘seems perfectly obvious tO ne: that a balancing of costs
and benefits is taking place' In this area of law and that the

. verdict .of the emerging case law is that the benefit derived from

'the unexplained -use. of . the peremptory ¢hallenge.. is: outweighed by

the- cost of' an|d|0us discrimmat:.on wnich suc:h a. challenge

" necessari Iy exacts.

With these reservations, then, 1 concur iIn the decision and
opinion of the court.
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Alen v. State

Case No. 90-1

GERSTEN, Judge (specially concurring)

I concur with the majority"s conclusion seeking to expand the

application of State v. Neil, 457 So.2d 481 (Fla. 1984) to

"Hispanics.* However, | write separately because although I find
such an application to be legally desirable, 1 find it to be, 1In

practice, impossible to accomplish:

Hispanics are cited as the fastest-growing
minority in the United States. Seldom do
‘'such ..claims go beyond the . ntended ShOCk

;T---"ef:fect and -analyzé what this -meats - for the °
‘present -and Tuture.; MUCn~of :this vagueness
results. from various definition9 of the term

~Hispanic. o

Teresa Sullivan, A Demographic po:':trait,' in Hispanics in_ the

"United States A New Social Agenda 7 (Pastora San Juan Cafferty et

al - " Eds .y 1985)0 B

.In-this case, the  trial -court' used the terms "Hispanic," -

. "Spanish," 'an_d_._".L_at“in'i.- _inc;i,étingui'shably;-_'- to label pn_rdspedtive

'juror's'w'hich were struck from- the.‘ééﬂel. The 'ma‘j"ority contends
that these "Hispanic" jurors were part of an ethnic cognizable
group which is protected by Neil and its progeny. The problem
with the majority™s result is that each of the labels encompasses
a distinct and far from homogeneous group, with no "formula" to

arrive at who is a member of the protected class.

The American Heritage Dictionary Second College Edition 1467

(1985) defines "ethnic" as pertaining to a-religious, racial,
national, or cultural group. Those generally considered in the

"Hispanic" class are a result of centuries: of a "melting pot" of
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religious, racial, national, and cultural groups. But unlike the

American "melting pot," each of the subgroups has retained its own
identity. Therefore each of the listed components is problematic
when applied to the "class" sought to be protected:

As each element of this population®s history
indicates, there are many variables that
divide the Hispanic population into
distinctive and important sub-populations.

Sullivan 9 (1985).

Even though "Hispanics"® share some characteristics, their

. - - r empirical
dissimilarities make them impossibl o

wu. group . even .t

-

W T E LT A e e T TR e T e

Empirical research has now begun to focustog.'~~-
the = different experiences of. wvarioug
minority groups in the criminal system.. For:
example, . . . a 1969 study . - . analyzed
Denver's population In terms of threga
distinct ethnic groups: (1) whites of non
Mexican-American . extraction (2) Blacks an

marmd ol Y fl ., .

 #Rognived ThatSWERRESS divisiOHSvitAHINENE - |
J community are a xesult of a-combination of:
“.“cultural. and racial factors. that - create
- Teelings of social. difference and. .aroup.
.. .identity, -People * of . Mexican-American
heritage, while tending ta be '.Latin in
. appearance, have 1IN common the Spanish

language, an [sic] historical tradition, and
a sense of cultural uniqueness."’

Leo M. Romero and Luis G. Stelzner, Hispanics—and-the Criminal
Justice System, in-Hispanicsin the United States A New Social
Agenda 215 (Pastora San Juan cafferty et al. eds., 1985).

Although socially similar, there is no doubt that "Hispanics"
are ethnically distinct:

Consideration of the ethnic.compogition of

tHie Hispanic population IS fundamental to
any discussion of this “group. _ While
Hispanics are often referred to 1IN the
aggregate, they are composed of a number of
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. worldwide . and are mot exclusively . "Hispanic.! K . Accerdingly, ...

- %

S — ... p— -‘.-  ‘- e = .

distinct groups with different heritages and
very uneven geographic distribution.

Department of Health & Human serxviees, The _Demographic _and
Socioeconomic Characteristits of the FHispamie Poputatien in _the

United States 1950-1980 18 (1982).

RELIGIOUS CLASSIFICATION

A large section of the population of Spanish~speaking
_ n ! N . .
countries is Roman Catholic. However, Roman cathelicism is not

'&I}e gx‘c‘!&@jyg rg!jgjm In these ‘Counﬂj‘e‘s” Roman Cathol;i.cs abound

religion cannot - be %z =okandard »w whis~h this group can be

It"is clear . . , that not all Hispanics

hare. _a. . =« religious faith Roman
.!j@:iéiﬂ'lf)‘.- Lo See . (

Gerardo Marin .and _Ba_rbai:é Vaross - Marin, ..Résleafcn with HiSPanic

. Populatiéns 1 (1991).

RACE CLASSTHICATION
Recause "Hisnanic" encomnasses all other races, race cannot

be used as the distinguishing factor:

Tre term "Hispanic" is used by the Bureau of
the Census as an ethnic_label and not to
denote a race because Hispanics belong to
all of the human races (White as well as

Black, Asian, and indigenous Native

American). As a_Nﬁtter _of  fact, ost
Hispanics are vracially mixed, 1ncluding

combinations of European White, African
Black, and American Indian.

Marin 2 (1992).
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NATIONAL ORIGIN CLASSIFICATION
Like religion and race, national origin is inexact as a
measure of membership in the "cognizable" group. "U.S. Hispanics
or their TfTamilies come from one of the 19 Spanish-speaking
countries in the Americas, from Puerto Rico (@ commonwealth of the
United States) or from Spain." Marin 4 (1991) Under this
definition, the only persons considered "Hispanic" would be those

who recently arrived in the United States and their immediate

descendants. "trihe Hispanic population is an immigrant

_ population or . a population made -up .of ;mm;g:;npgzkgn§ j?hs;F;ﬂﬂi;ﬁai

LAl S Ll Ll e w1 T St AL P e T T T !

The national origin stahdard further fails to take into
account descendants of previous generations of settlers and

immigrants. It should be noted that "Hispanics, notably those of
‘the American Southwest, trace their origin to the Spanish,

. ¢olonists. who had arrived before the UnitedStates. had expanded. -

.. After all,iébaﬁiards-and‘other "Hispanibsﬂ \Nerenamong‘the
first to colonize America:

They are unlike any previous group of

higrants, perhaps because so mankl do not
consider themselves immigrants at all. They

have been here for 450 years and foxr 45
seconds . . . They were here FTirst, before
the English, French, or Dutch. When U.S.
arms seized California and the Southwest,
more than three hundred years had passed
since the hooves of Spanish horses had
imprinted Florida's beaches, stirred <the
dust of Texas, and trod upon the Rio-Grande
Valley. past the sangre de Cristo Mountains.

Thomas Weyo, Hispanic U.S.A.. Breaking the Melting Pat 1 (1988).
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The Spanish-speaking colonists extended over most of the

United States territory west of the Mississippi:

Given Spanish America‘'s prosperity, the
Spanish- SEeaklng peoples at the end of the
eighteenth century seemed destined to rule
over the greater part of what i1s now the
United States. The border of the Spanish
empire extended to the Mississippl River.
By a secret compact concluded 1In 1762,

rance transferred its .  claims to
"Iouisiana," an enormous region west of the
Mississippi, to Spain; the Spaniards

remained In formal possession until 1800,
when the country was retroceded to France. .
. Florida was a Spanish territory. . . 'New
Spain,® the present-day Mexico, éxtended far
|nto what |s now the Amencan southwest-

N A. Ganrx and Peter J . lﬁuignan, 'I‘he Hi.Span.Lcs 1.n the United

Qtates 187 (10RA) .. Saa. alen Man A (Man of. Latin America).
Acknowledging that the group they seek to identify shares no
religious - or physical characteristics, the majority bases its

identification of "Hispanics" in{'.o ancestral charactéristics,

:-'“Often typ:.fied hy surname,'_"_, and language :"the 5comm<5h 'hative_-._'_-.-
' language bemg Spanish." 'I'here are major problems in transporting '

"‘.'thn.s definltion J.nto aotual application.

SITRNAME CTASSTFTCATTON

Literal application of the ancestral/surname approach results
In non-Spanish speaking "Hispanics", i.e. , Filipinos, Portuguese,
Italians. In 1950 and 1960, the United States Census Bureau used
a Spanish surname standard for counting "'Hispanics' in the five

Southwestern States. Because of the Inaccuracies iIn such a
measure, the Census Bureau dropped that standard:

The Iimitations inherent . in the use of
surnames to choose a sanple can best be
seen in a study of the Bureau of the cCensus
that showed that about one-~third of those
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who claim Hispanic origin do not have a
ﬁanlsh language surname. Furthermore, one-
ird of those who have Spanish-language

surnames do not consider themselves
Hispanic.

Marin 27 (1991).

The surname approach has an additional result of failing to
account for "Hispanics" who either through marriage or adoption

obtain an English surname. Similarly, surname classifications

fail to consider® "Hispanics" whose surnames are not commonly

considered Spanish, whose surnames are a result of varied Eurcpean. .
ancestry, whose. surnames have been Anglicized,' or whose surnames. ,

j?-_are derived fz:om ot.her than Castillian Spain, -_él‘ Basq“es"

Catalans, etc. :

It is possible; for example, 'for Hispanics
to have non-Spanish-language -surnames
(particularly  among individuals with
Argentinian, Chilean, Uruguayan, Venezuelan,

and Paraguayan ancestry that would exclude
them . . . » -Non=Spanish .‘surnames’ (e.g.,
Banchs ,. Dols, Galtieri, Cristiani -Domecq) -
are frequently found . among‘ Latin: Amerlcans

"but are not found in the Spanlsh surname
lists T C o o

Marin 27-28 (1991) Even appellant herein would not be considered
Hispanic under this category.

The surname approach would also lead to classifying as

vHispanic" others who share the surnames and the language. Until

1968 and 1976, respectively, Spain governed Equatorial Guinea and

Morocco, as well as other African settlements of Rio de Oro and
Ifni. Although not the intended result, Africans from these
settlements. would be. engulfed by this category. These Spanish

‘colonies also. illustrate the problem of using language as the

standard for determining who IS a "Hispanic."
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I .LANGUAGE CLASSIFICATION -

I Conversely, many "Hispanics™ do not speak Spanish. Many who
do speak variations of the language:

I The Spanish spoken in the Southwest was

widely varied. There was the street slang

of 0os Angeles, remnants of archaic

I Castillian in New Mexican Spanish, and there

were expressions known to Chicanos alone,

not to Mexicans. Conversational Spanish was
In constant flux.

Gann 182 (1986).

Many descendants of Spanish-speaking immigrants, no longer

_admitting questionable others: , . .. . -

"While national.data on language proficiency
among Hispanics are not available, the 1980
census showed that well over 3 million
people (5 years of age and older) speak only
English although others iIn thelr household
speak” Spanish. , If .those liojuseholdls. are:
assumeg-'l -to be - . Hispanic, . ..it. .cCoOu d- -be‘-: -
estimated ‘that at least 20%. of Hispanics
07 speak qpl‘%.Eninsh. Non-Hispanics wWho speak .
e -Spanish  Tluently --represent, -an . additional "
"source ‘of - misclassification’ . . ._. This
phenomenon may be partlcu?arly Serious 1In
those areas of the country where the
proportion of Hispanics 1s significant and
where Spanish has become a prominent
language for business transactions (e.g.,
parts of California, Florida, New York, New
Jersey, and Texas).

Marin 29 (1991).

Finally the majority refers to a common "native language

being Spanish." However, with few exceptions; each of the

countries from which today"s "Hispanics" are derived, "including

Spain, were originally inhabited by indigenous” tribes. The
language of these indigenous tribes, iIs their "native language."
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~know how to speak Spanish. . This lack of language would then .
“‘deprive “them" of the protection .of the cognizable class, while -~ = -




THE DEFINITIONAL PROBLEM DISCUSSION

The term “vHispanic" is far from being an accepted
classification:

We have chosen to use the label "Hispanic"
in this book . . . Nevertheless, this label
iIs not only very recent but it is not

universally accepted by the individuals it
is used to describe.

Marin 18 (1991). In fact, the use of the term "Hispanic" is a

governmental ly cohtrived term:

"Hispanic" as an ethnic label is the product
of a decision by the Office of Management
. . and Budget. (OMB) in 1978 to operationalize = -
.. the. lapel:'as :"A person'of -Mexicam, ~Puerto « - it
7. Rican, .Cuban, .Céntral or- South American.or. .
. 'other Spanish culture or origin, regardless . -

. of . race.". . (Federal Register, 1978, 'pP.
“la2AaY : :

Marin 20 (1991).

The oMB definition creates further applicationai .problems.

. .By - including South -Americans, - phati'définitioh“faisd_ §hcludgs .

-fiegidéhté%aﬁ§”dkéééﬁdénféTof 3é;ize,:Bfazii,'Britishfand Frencp

..Guayana. ., By -.including ' “other -Spanish cultfiré  or origin;". it’

includes Filipinos, and all other Spanish colonies, including
those in Africa. In practice, the oMB definition does not include
Spain, nor Spanish colonies 1In other continents, although
Spaniards and their descendants are certainly of ®"spanish culture
or origin.™"

Another common label used to define this group is that of
"Latins" or "Latinos". - Without a doubt the label of "“Latins"
raises as many problems as "Hispanics":

(A} careful reading of the . etymology of

“Latino®* would force us to accept as
Hispanics those individuals who trace their
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{A] careful reading of the etymology of
"Latino* would force us to accept as
Hispanics those individuals who trace their
cultural roots to European Roman/Latin

influence (France, Italy, Rumania, Spain,
Portugal).

Marin 22 (1991). See also Mgp B (Map of the Roman Empire).
The problem is not the label attached to the group. Other

labels have been used: Latin Americans, Chicano, Raza, Spanish.

The problem is that if the United States government, accomplished
f

authors, statisticians, linguists, etc. have been unable te define

what s a "Hispanic," with some preC|S|on and clarlty ‘how is a

. trial ]udge. to determine whieh juror can be stricken -and whi.ch :Ls

' ’protected" ‘a8 noted:

Since the Spanish origin definition is a
subjective one and no satisfactory objective .
definition for ' this population can- be
devised, it 1is obvious that there will be
some definitional varlatlon .

Depart:ment of I-Iea.lth & Human Services 18 (1982) f Sk _'_ ',

Some would suggest that a method to ascertain membershn.p in

. the cogm.zable class l$ by self~1dentification. However, this-

-method has been shown to be far from reliable:

This approach has the obvious l1imitation
that some individuals may identi with a
ﬁeCIfIC subgroup label . . . and not use
e larger, more encompassing labels. An
additional limitation to this approach is
the fact that some respondents may dislike
those labels and would reply negatively to
that type of query.

Marin 29 (1991).

A study of the 1980 Census reveals that six percent of those

who self-identified as Hispanics, were not, ten percent of those

who did not were, fifty percent of those who did not self-identify




Size of Hispanic Population According to Six Identifiers. United States and
Seuthwestern States. | Azt 1070

il a7

Idcatifier United States Southwestern States!
Spanish origin? 9.072.602 5.008.556
Spanish surname n/a 4.667.975
Spanish language' 9.589.216 5.662.700
Spanish heritages 9.294.509 6.188. 362
Spanish language or surname 101 14.878 6,188,362
Sﬂnniﬁh_hmmi 524I R92 232 1642

n/a ~ not applicable
. Arizona, California. Colorado. New Mexico. and Texas.
2. Self-ideatification.
3. All persons of $panish mother tongue and all other persons in families which the head or
wife reported Spanish mother tongue,
4. Anidentifier which combined the following: persons of Spnmsh |anguage or surname in the
five Southwestern stages. pcmns of Puerto- Rican pirthor parentage 4n the Threed: Mnddlc
. iAdannc states, and pcrsons ol‘ Spanish language in the remaifing statcs and the Dls(l‘lﬂ of
Columbia.
- 5. An identifier that refers 0 country of bu'th nf (hc pcrson 5 p:m:ms
_ Saurce: Sicget and Passel. (|979)

[(Sjelf-identification is by NO means a
. propbenelves Hldgutiieg, non-HTi“s’?aIx’?fé‘a%%&
: vary from one time to the next: T
Sulllvan 13 (1985) L
CONCLUSION - -+
My brother Judge Hubbart has written a concurrence with which
I agree except that he would, in light of these developments,

advocate the demise Of peremptory challenges. | disagree.

Peremptory challenges have a long history in Florida dating

to 1828. see Act of Nov. 19 1828, s. 14. The exercise of
peremptory challenges has been held to be:

[E]lssential to the fairness of a trial by
jury and has been described as one of the
most .important rights secured 'to a
defendant
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Francis v. State, 413 so.2a 1175 (Fla. 1982) (citing Pointer v.

United States, 151 U.S. 396, 14 s.ct. 410, 38 L.Ed. 208 (18%4) and

Lewis v. United States, 146 US. 370, 13 S.Ct. 136, 36 L.Ed. 1011
(1892) .

Because 1 find that the application of Neil to "Hispanics" is
impossible, 1 cannot join the majority"s reasoning. Because I

find that the need filled by peremptory challenges has not been

otherwise addressed, 1 cannot advocate i1ts abolishment. Because I

find that an impartial jury free from group bias is essential to

our system of justice, I concur.

31



[ T =T
ABRITISH HORTHZ
3"\"’: M AMERICA /-

. RIAD .‘.W. g ‘ e K '\‘-" ,u.7
L ;&__ m 1 ““.'L 2 "v Ly
’c;hﬁ:}g 5‘7"-" U‘Hf:ua‘ y Q:E.\-
. A I3 Ve W
" B .\.‘ ‘:,.’,,:.r‘n "’.ﬁ‘, L —".1'-. ‘-.""
A “ . 1 "' A

1 - b . ) . "
' 4 £ ) ". w"‘. t“ \
3‘ s_.“ = Ccrlbb.v_:n ,‘; Sea Il : ‘

noaD .
“'“.‘"_‘ﬂ"‘ A,

] W&G-;Wn O
i %‘“ N.

| \';
: canamer o

LATIN AMERICA ABOU

% = L]

T 1790

Eurepesn Colonies
(3~ § ()
.u-lmn mln- 1-, e
mm - ! - A _'

Y Lima Owies indiamiy pont of Simiing

- P N x o
b . w
ik alﬂ-‘qg !
| & 3 ;
he i { VICEROYALTY
: e ot LA
f o { ‘V{[ ;
o St i

S

B AP R
m.q.--r-/

o a
= = = - 20" Caproight 0 St iiady & o, Sive .

= TSPl e 2 1

i

i

1




-------------------\

“ '—T"—" -—._ﬁ“::l':'-"'?"’;—'.h N ’ L - .:‘-. . ;..Jf R - 9
oy Sa ooy tmduey [ woere ] S
e vernay [N sxowy wowen [N ‘:LL_ o L THE
E oaae’ mans = au T " > _.‘
*Q'v 02l Ihoqy ._ !i‘
JHIdW3 NYRHOY MK

Aoy e TN s SNy

vory ey
r B 1 T S I L S AL o ( e o D SR sy
7 Rk } By 1ty
!{_3;‘\_ mﬁ_ ! YN micon InYH MYROE
_‘- -i'. ! % sjus|sanby wepoy puw tswwy LD rewoy
B | Bor i}
11






