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INTRODUCTION 

The Petitioner, THE STATE OF FLORIDA, was the appellee in 

the court below and the prosecution in the Circuit Court. The 

Respondent, RAMON ALEN, was the appellant in the District Court 

and the defendant i n  the trial court. The parties will be 

referred to, i n  this brief ,  as they stand before this court. 

The symbol "App." will identify the Appendix to the Brief of 

Petitioner on Jurisdiction. All emphasis is supplied unless 

otherwise indicated. 
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STATEMENT OF THE CASE AND FACTS 

The Respondent was charged with Robbery in the trial 

court. (APP* 2 ) .  The State, during jury selection, 

peremptorily challenged t w o  (2) Hispanic jurors. (App. 2 ) .  The 

Respondent objected on the grounds that the State was using its 

challenges in an unconstitutionally discriminatory manner and 

the trial court inquired. (App. 2-3). The State explained that 

it struck the first prospective juror because she appeared 

uninterested and disgusted with the proceedings and that the 

second challenge was in order to reach another Hispanic juror 

who  was more acceptable (App. 3 )  and who ultimately served as an 

alternate. (App. 6). The trial court permitted the challenges, 

finding that they were not exercised in a discriminatory manner. 

(App. 3 ) .  The Respondent was convicted of the robbery. (App. 
0 

3 ) .  

The Third District, in its en banc opinion, recognized 

that this court, in State v. Neil, 457 So.2d 481 (Fla. 1984), ' I .  

. . chose to limit the impact of its holding solely to race. , , 

. I '  (App. 3 ) .  Nevertheless, the district court held, " .  . . 
that Hispanics are a cognizable ethnic group within this 

community f o r  purposes of the application of Neil principles. " 

(APP. 5). The district court, therefore, reversed the 

defendant's conviction and directed that he be awarded a new 

trial. (App. 6 ) .  
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I. 
ISSUE PRESENTED FOR REVIEW 

WHETHER THE DECISION OF THE DISTRICT 
COURT, WHICH HELD THAT HISPANIC JURORS 
MAY NOT BE PEREMPTORILY CHALLENGED ON 
THE BASIS OF THEIR ETHNICITY, IS IN 

CONFLICT WITH State v. Neil, 457 So.2d 
481 (Fla. 1984) AND Valle v. State, 474 

So.2d 796 (Fla. 1985). 
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SUMMARY OF THE ARGUMENT 

The decision in this case does expr ly and directly 

conflict with the decisions of State v. Neil, 457 So.2d 481 

(Fla. 1984) and Valle v. State, 474 So.2d 796 (Fla. 1985). 

Neil was specifically limited, by this court, to 

distinctive racial groups. The district court has now extended 

it to apply to ethnic groups on the basis of their ethnicity. 

Valle held that Latin Americans were not an identifiable 

group f o r  purposes of equal protection or constitutional due 

process analysis. This case now holds that Hispanic persons are 

an identifiable, cognizable group for equal protection and 

impartial jury purposes under t h e  Florida and United States 

0 Constitutions. 

Express and d i r e c t  conflict could hardly be clearer.  
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ARGUMENT 

THE DECIS ON OF THE DISTRICT COURT, 
WHICH HELD THAT HISPANIC JURORS MAY NOT 
BE PEREMPTORILY CHALLENGED ON THE BASIS 
OF THEIR ETHNICITY, IS IN CONFLICT WITH 
State v. Neil, 455 So.2d 481 (Fla. 1984) 
AND Valle v. State, 474 So.2d 796 (Fla. 
1985). 

This court, in State v. Neil, 457 So.2d 481 (Fla. 1984), 

specifically limited the impact of that case to discrimination 

due to race, a5 follows: 

Although specifically dealing with 
blacks, both Wheeler and Soares speak 
generally of group bias  based on racial, 
religious, ethnic, sexual or other 
grounds. Thompson, on the other hand, 
appears to be limited solely to race, 
specifically blacks. We choose to limit 
the impact of this case also and do so 
to peremptory challenges of distinctive 
racial groups solely on the basis of 
race. The applicability to other groups 
will be left open and will be determined 
as such cases arise. 

- Id. at 487. 

While the district court recognized that this court chose to 

limit the impact of its holding solely to race (App. 3 ) ,  it 

nevertheless chose to find that, ' I .  . . Hispanics constitute a 
cognizable group within t h i s  community so as to entitle a 

defendant, pursuant to article I, section 16 of the Florida 

Constitution, to dispute t h e  state's use of a peremptory 

challenge against an Hispanic juror when the challenge is 

alleged to have been made solely on the basis of the juror's 

ethnicity. . . , ' I  (App. 1-2, 5). 
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groups. The district court has now held that the 

Neil decision is to be applied to any distinct ethnic group. 

(App. 1-2, 5, 6). It is respectfully submitted that conflict is 

established on that basis ,  alone. 

Neil at 4 8 7 .  

However, the district court went far beyond an analysis 

based on the right to an impartial jury in the Florida 

Constitution. They also held, based on (dicta in) Hernandez 

New York, - U.S.-, 111 S.Ct. 1364, 114 L.Ed.2d 411 (1991) 

that, . , . pursuant to t h e  Equal Protection Clause of the 

United States Constitution, Hispanic jurors may not be 

peremptorily challenged solely on the basis of their ethnicity." 

(APP. 6). This provides an interesting contrast to the 

following language from t h e  court's decision in Valle v. State, 

474 So.2d 796 (Fla. 1985); vacated on other qrounds, 476 U.S. 

1102, 90 L.Ed.2d 3 5 3 ,  106 S.Ct. 1 9 4 3  (1986); remanded on other 

qrounds, 502 So.2d 1225 (Fla. 1987). 

Appellant, by his characterization 
of himself as a Latin American, has 
failed to prove that he belongs to an 
identifiable group. "The first step is 
to establish that the group is one that 
is a recognizable, distinct class, 
singled out for different treatment 
under the laws as written or as 
applied. Id. The term "Latin American" 
encompasses eople from too man 
different coktries and differen: 
cultural backqrounds and attitudes to 
constitute a sinqle coqnizable class for_ 
equal protection analysis. Accord, United 
States u. Rodriguez, 588 F.2d 1003 (5 th  Cir. 
1979). See also United States u. Duran ds 

(S. D. Fl a. Amesquita, 582 F.Supp. 1326 
1984)( holding that "hispanics" do not 
constitute a recognizable class). 
(emphasis added). 
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Id. at 800. 

Thus, while this court holds that "Latin Americans" are not a 

cognizable class  for equal protection purposes, the district 

court holds that, "Hispanic", "Spanish" and "Latin" (which the 

plurality opinion makes no attempt to distinguish; App. 2) are 

cognizable groups for equal protection purposes. (App. 6). 

The requisite conflict appears to exist between the 

district court's opinion in this case and the Valle case, a3 

well. 

CONCLUSION 

Based upon the foregoing reasons and authorities, this 

court should accept jurisdiction in this action, based on 

conflict jurisdiction under Rule 9.030(a)(2)(A)(iv)(l991). 
* 

Respectfully submitted, 

CHARLES M. FAHLBUSCH 

Assistant Attorney General 
Florida Bar No. 0191948 
Department of Legal Affairs 
4000 Hollywood Blvd., 
Suite 505-S 
Hollywood, FL 33021 
(305) 985- 4788 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of t h e  

foregoing BRIEF OF PETITIONER ON JURISDICTION was furnished by 

mail to ROBERT KALTER, Assistant Public Defender, 1351 N . W .  12th 

Street, Miami, Florida 33125 on t h i s  A O u a y  of March, 1992. 

h. F w  
CHARLES M. FAHLBUSCH 
Assistant Attorney General 
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challen~e against an Hispmic ju ror .  ilheT: the challenge is alleged 

.';hortljr a f t e r  oral arguxent, the C n i t e d  S t a t e s  Suprenc C w r t  

- 1  111 i s s u e d  o p i n i o n s  in t w e  cases, p a w e r s  v. Ohio, - U.S. . 

- 5.d. 1364, 113 L.Ed.2d 411 (1991), and Hernandez v .  New York, 

:3.s .  -, 111 S.Ct. 1859, 114 L.Ed.2d 395 (1991), which require 

case before  us to include f e d a r e l  c o n s t i t u t i o n  equal  grotectiQr. 

c o n s i d e r a t i o n s .  Accordingly, f o r  t h e  yea6011s which follow, h'e 

a n a l y s i s ,  the ee fendan t  must be awarded a A ~ W  trial because of  

the state's i rnpwper  use of a perenptozy  challenge to exclude an 

Hispanic j u r o r  

Relevant Facts  of T > . i s  Case 
7-- 

The defendant w a 6  charged with robbery.  When, d w h g  j a r y  

&election, tbe s t a t e  attem?ted t o  p e r e m p t o r i l y  s t r i k e  two 

violation of -- State v .  Neil, 457 s0.2d 4 8 1  (Fla. 1984). ' The 
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I ..-. __ - . 
' ^ ' 1  : 

disarlninakion. 

f!ispar,Lt: j u r o r  hocaiisc s h e  as2eercd ~ i r l i  ::terestcd and (? I s g u s t e d  

w i t h  t h e  przceedings, ?he state odm:.r,r-ed h a v i n g  difficulty 

E X p r f 5 S S h g  a reascr. f o r  s t r i k i n g  tkc second H i s p a n i c  j u r o r .  

t r i a l  c o u r t  allowed the s tare  to s t r i k e  t hese  two  j u r o r s ,  h o l d i k g  

tfiat the s tr ike  of the unintarested j ~ r o r  was r i and i s c r im ina to ry .  

'2he s t r ike  of t h e  second j u r o r  was h e l d  to be nondiscriminatory 

because i t  was done in order  to reach ar,okher Hispahic j u r c r  who 

the state claimed was rnore acceptable.  

u l t ima ta ly  convicted of robbery, 

the defendant's claim of a Nei l  violation with thE a s s e r t i o n  

?:hat, while Neil may a,sply t o  yz-oups Q r h e r  than racial grOupG, 

Hispanics do not constitute a distinct, cognizable g r a q  for ?;ell 

purpccea. 

'I'hc s t a t e  c l a i r , ed  t h a t  it exciUded the first 

The 

The defendant  was 

On e p p e a l ,  the state cour , t a r s  

- 
- 

, 
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1. .. L-,. . ' - 4 .  , , 1 rl l  ' , 

v h i c h  the G U P ~ : ' E ~ R O  cc i l z t  relied i:: ;.reil d i d  n o t  1i-mi.t their 

application to r a c i a l  catcgorizarions, but also identified c%ar 

"cognizable groups1', including ethnic groups .  Commo~wcaltS v .  

Soares, 377 Mass. 461, 387 N.E,2d 4 9 9 ,  c a r t ,  denied, 4 4 4  u . S ,  

I__ 

8 8 1 ,  100 S-Ct, 170 ,  62 L,Ed,Zd 119 ( 1 9 7 9 ) ;  PP.opTe V.  Ifheeler, 2 2  

caL.3d 258,.  148 Cal.Rptr. 890, 583 F.2d 7 4 8  (1976), See Neil at 

4 8 7 .  In t h e  i n s t a n t  case, howavcr, t h e  ctate c o n t e n d s  that 

Hispanics  arc not a cognizable ethnic group f o r  purposes of 

insux*ing that they are h a t  d i s c r i m i n a t o r i l y  challenged based cr. 

group affiLiation i n  v i o l a t i m i  of the defendant's impartial j u r y  

r i g h t s .  

-- 

t r  -4 - 



.. . 

group based upar, c l a s s l f i c a t l o n s  C ~ v e l o ~ e d  w i t h i n  the c o r n u n i t y  

i t s e l f  wh!Lr;li have becn wide!;: m e 4  i n r  mr_- . i ey ,  p o l l i t i g ,  and o t h e r  

categorization g t l r p o s c s .  

data, t h e  Dade c o u n t y  population i s  Ldentific5 as 4 9 , 2  percent 

Hispanic. (The Census uses tha  t a m  "Spanish origin,") Over 2 8  

p e r c e n t  cf nade Cour.C,yls registeFed vaters a r e  catagarized a s  

l i i s p a n i c .  

consistently recognize Hispanics as an identifiable and d i s t inc :  

A c c o r d i n y  xo  ig93 united S t a t e s  Cencus  

Moreover, l ~ e a l  nedia,  as we13 as marketing eumeys ,  

tT'raup i n  Our  COW;iunity. See T s c v l ~ o ,  704 P.2d tit 

728 {"Governmental  categorization , . . s i g n i f i ~ s  more than s iESple  

atility i x  s t a t i s t i c a l  compiLation [but] a broader  understanding 

",hat< individuals baar ing  [ S p a ~ i s h ;  [suxj~ames represen t :  a 

Qiscrate segment of t h e  population Snscd on e t h n i c  

c o m o n a l i t y . " ) .  

cognizable ethnic group Githin t h i s  cornunity for P U r P O S C s  Of t h e  

applicatian of IJe i l  p r i n c i p l e s ,  

- 

Accordingly, w e  hold that K l s g a n i c s  are a 

- 5 -  
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_ "  . 

A L E N  v ,  STATE 
:90-1 

mBBART, Judge (concurring) 

By tnday's decisicn, =he court e x t e n d s  the rule crf State v .  

-' ~ i c i l  4 5 7  So.2d 481 ( F i a .  i384), to S i s p a n i c  a e r i c a n s ,  c c n c l ~ d e s  

that the state had nu e t h n i c - n e u t r a l  reason f o r  o x e r c i s i r , g  a 

p e r e ~ l p t v r y  chalienge below against a p r o s p e c t i v e  Eispanic juror, 

and rwerses  the c o n v i c t i o h  under review €or a new triai. 

U t h o u g h  L e n t i r e l y  agree w i t h  this d e c i s i o n  f o r  the reasons 

stated i n  the ccmrt1s o p i n i o n ,  =: t h i x k  it marks the beginnir.(rj cf 

t h e  end f o r  the unfettered use of ",ha peremptory chai1eng.e :rl 

this state. In my view, N e i l ,  will I n e v i t a b l y  have t o  ba oxtsnded 

in fil ture cases 5 0  RS to p r o h i b i t  a11 f o m s  of invidious 

dlscriminaticn in the use of the peremptgry challenge - whetkc=. 
based 09 r a c e ,  ekhr.ic o r i g i n ,  zationahity, gender, religisn, 

wealth, QZ age -- whic3 of r:ecessity will req-uire a n  explanation 

- 

f o r  the exercise of most 9 s e r m p t u r y  challenges. This result, 

when it comes, will, in my v i e w ,  sound the deat-h knell f o r  ~ . 3 e  

peromptary chal lenge  system a s  we k;.icw it, 

7 



0 

a t t m p t  t a  salvage the best of the peremptory  challenge systom by 

expanding the u n d u l y  r?ar;-ow g r o u n d s  f o r  cha l l eng ing  a prospective 

juror f o r  cause, so 6 5  to emrace t5e type O E  o b j e c t i v e  reasons 

which a r e  presently recognized ?or p r o p e r l y  exercisiny a 
peremptory challenge a f t e r  a Neil i n q u i r y .  This latter r e s u l t  

could, I: t h i n k ,  be accomplished by some a2propriata rule cr 

statutary changes. 

- 

1: 

Plainly, under today’s decision, a trial c o u r t  i n q u i r y  is 

now r e g u i t e d  f a r  a 9erernFtory zk:a:icnge exercised a g a i n s t  a 

prospective Hispanic juror when t h o  p r o p e r  d i s c r i a t i l r a ro ry  showi:ig 

1s made -- and such a challenge rr~ust be di sa l lowed  unless a n  

ethnic-neutraL reason is given  f o r  the challenge, i3y crossing 

over  the race lize to g i v A  h’eil p r o r e c t i o n  to an  aehnic grcup, - 



w i t :  a l l  3 f  

inevitably be 

a t t h c k i ~ g  the 

discrimination 

fair 2 u r y  selaction process -- whether  i n  the i n i t i a l  process  of  

drawing a jury ven i r e  or in t h e  idter process of seigcting B j u r y  

at t r i a l  frcm a j u r y  venire. 

This inescapable extension cf Neil w i l l  clearly p r o t e c t  a 

Large n U h r  of m i n o r i t y  g roups ,  w h i c h  extension, in turn, will 

s u r e l y  embrace everyone i n  t h e  stac,e under one or r a r e  protectad 

categor ies .  F o r  cxanple ,  in Dade c o u n t y  a l o n e ,  there are m n y  

cagnizzblc minority e thnic  groups  k e ~ i d e s  H i s p a n i c s  : inc1r;dir.y 

Anglo h m r i c a h s ,  Jewish h e r :  CS,RS , * n a t i v e  h e r i c a n s ,  Arab 
Americans, Asian Azncricans, a n d  other European h e t i c a n s  * 

Indeed, the United S t a t e s  itself i a  a nation of i m i g r a n t s ,  Save 

- 

- ----- 

;uneriCanS); Taylor v .  L o u i s i a n z ,  419 U.S, 522, 9 5  S.Ct, 692, 42 
LaEdmad 690 (1975) (gender: women) : Hernandez v.  Texas, 347 Y . S .  
4 7 5 ,  7 4  sbct. 6 6 7 ,  9 8  L , E d .  8 6 6  (1$54)(ethnic or national o r i g i n :  
Mexican Americans); Ballard v.  LTnited $t .a tes ,  329 U.S. 187, 67 
Sect. 261, 91 L.Ed. 181 (1946)(gender: women); Thiel v.  Sout3ern  

(1.946) (wealth: low economic 01: social status) ; StL-audsr v .  We5z 
v i r g i n i n ,  300 W.S. 303, 26 L . E ~ . 6 6 4  (1879)(race: A f r i c a n  
a e r i c a n s ) ;  Willis v .  Zant, 724 ~ . 2 d  i212 (11th c i r .  1983) lat;e:  
Young Perlsons age 18-30), cert. d e n i e d  667 u.S, 1256, 104 S.Ct. 
3 5 4 6 ,  8 2  L.Ed.2d 8 4 9  (1984y-and cert. d e n i e d  467 U.S. 1256, 104 
S-Ct. 3 5 4 8 ,  8 2  L.Ed.2d 8 5 1  (1984): State v .  Guirlando, 152 La. 
5 7 0 ,  93 50. 796 (2.922) ( e t h n i c  o r  national o r i g i n :  I t . a l i a n  

2ac. C0.t 328 UvSo 217, 66 S,Ct. 9 8 4 ,  90 L.Ed, 1181 

___ 
IIL .----- f 

Americans). 

z Jewish Americarls 
protec ted  re 1 I g i ou s 



.. . . ,,. . - . , . . . 0 ' - -  

f o r  t h e  r m t i v e  American Indian, and, ccnsequcntly, all i i x e r i z a n s  

Se1~1:g to sane rin2rity, e t h n i c , I n a t i c n a i  o r i g l : ~  group t;>ich L'QSIJ 

appoar  ~ i l g i b l e  f o r  Reil _____ crotect ion.  I J. F. xen.redy, A h 'z t ion  of 

L_ Trnniqrants -II (1964). E e y o ~ d  t h a t ,  the extens!an of >lei: '50 

prohibit gender, wealth, or age discriminaticn t.lould also p r o t e c t  

nQn ap.d W O m n ,  t he  poor  and w e a l t h y ,  and the yt3u:ig and old -- 
which, of course, covers everyone  i n  one o r  more categcries. it 

there fore  f a l l ~ w s  that any peremptory challenge exercised against 

any juror w i l l  be subject to attack under t h i s  inevitable 

extehsion uf Neil i f  the proper  discriminatary sh0wir.g is made. 

As a prac t i ca l  nnatter, it is not di ,FEict i l t  to imagine that 

the isSue of  peremptcsry challenge discriainatian will be raised 

in 4 v a r i e t y  of  ways  by a s t u t e  G G U t l S e l  in future c r i m i n e l  and 

c i v i l  cases, Foz example, p la t l s ib le  claims nay very well be rnade 

T h e  s t a t e  o f t e n  does this in criminal caoes: the defe3dar.t  
oftan does this i ~ i  persona l  i n j u r y  c i v i l  casas.  

T h e  defendant v f t e n  docs this in c r i m i n a l  cases; the plaintiff 4 

o f t e n  does thi% in personal i n j u r y  civil. cases. Wealth or t h e  
lack of it: is Often judged by thc cccupation of t h e  p r o s p e c t i v e  
3 ur 'or  

The s t a t e  o f t e n  does t h i s  in crizTli::Jl cases where t h e  defendant:  5 

i s  a teenager: Or a young adult. 
-.-_- 



qrcup E S  one 3f the parties [cr t h e  victim] in a case; this 
list eould  be g r e a t l y  extended and is obviously 1ir;Lted m l y  by 

t h e  i n g e n u i t y  cf counsel. ;*,en face:3 with t h e  iss l le  presented in 

t3ese and related cases, I t h i n k  rhe: c o u r t s  w i l l  he hard-pressed 

to condcne  any form of i3vidio;rs discrimination in the exercise 

of the persmptory chal’ Aenge. 

Given  t h i s  irresistible extensicn of ru’eil, it s e e m  obvious 

that :  the peremptory challenge system, as  we know it, is totally 

doomed. The pre-Neil system of. perenptory challecgcs h a s  been 

accurately described as follows: 
___. 

of the 

State v. 
. .. 58 Ariz. 38GT-* 206 P.2d 1037 

(1945); Lewis v .  United S t a t e s ,  1413 U.S. 
370, 378, 13 S. Ct. 1.36, 139, 3 6  L. Ed 
1011. While challenges f o r  cause permi t  
r e j e c t i o n  of j u r o r s  on a narrowly 
specified, provable and legally cognizable basis of partiality, t h e  
peremptory pemits  r e j e c r i o n  f o r  a r e a l  
~r imagined partiality t h 8 t  is less 
easily des ignated  o r  demcnstrable. Hayes 
V.  Missouri, 120 U . S .  6 8 ,  70, 7 S.Ct. 
350, 351 30 TA-Fr - - - A  570. It is o f t e n  -- exercised -Upon the I sudden impressions 
and unac~ounta5le-l~~ic,s ---- we are- apt 
ta c5nceive unon t h e  bare 1.ooks and 

,U.S., at 376, 15 s.Ct., a 

-I -- , qcstures - of arlot :ner 7’ I L Q W I . ~ ,  supra, 146 
t 138, upon a 
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juror's ' h a b i t s  and asscriations, + Tinyer- 
v ,  Missauri, s u p r a ,  1x0 C.S., a t  7 0 ,  7 
S.Ct., at 351, or upgn  TI:^ feeling t h a t  
' t h e  bare q u e s t i o n i n g  ( a  juror's) 
ihdifference may s o ~ , e t i : n c s  provoke a 
resentment, L , e w i s ,  s u p r a ,  146 U.S., at 

12 



T h e  result of such a Neil e x t e n s i o r :  is c o t  a peramptcry  

challenge s y s t e m  at: all. ?t is a juc! i t ; ia i l ; .  c o n t r o l l e d  s y s t e m  of  

n u m e r i c a l l y  l h n i t e d  juror c!ztiller:yr:s ir! which  n 9 n d i s c r j . ~ , i n a ~ o r y  

reasons must be given f o r  exe rc i s ing  such nhallenyes, once an 

initial discriminatory showing is made, and is therefore a k i n  to 

a system o f  challenge f o r  cause. Even if I am wrong and sornehcw 

the peremptory challerlge could sunrive this Neil-extensim 

oIislaUg!rt, X am unconvinced that suc:h, a severely wounded system 

be enolmoualy 

- 

- 

would be worth presewii:g. P l a i n l y ,  it would 

cumbersome t b  operate, would invite f requen t  

discrimination disputes in j u r y  seiection, and wou 

gat a ''good f e e l i ng"  abou t  a j u r o r  is not racially n e u t r a l ) .  



showsng is required to e s t a b l i s 5  w h e t h e r  a given j u r o r  belo,rgs t 3  

4 - Nejl-pratected group -- all u f  which are cbvious sou rces  af 

considerabie litigation. such  2 hybr id  system would be 
convoluted and  u n p r e d i c t a b l e  a t  b e s t ,  extremely d i f f i c u l t  to 

administer a n d ,  in my view, not worth p r e s c r v i n y ,  

The time has t he re fo re  come c,o i ibol ish the  peremptory 

challenge, as being " u n i p e l y  suited to masking d i s c r i m i n a t o r y  

m O t i v C 5 , "  State V. S l a a u ,  522 So.2d 18, 2 0  ( F l a . ) ,  c e r t .  denied, 
II_. 

4 8 7  U.S. 1219, 1 3 8  S.Ct. 2873, 1 3 1  L,Ed.Jd 909 (1988). As M y *  

J u s t i c e  Marchnil h a s  observed in urging j u s t  s u c h  a result, 

" [ t l h e  inherent potential of peremptory challenges to distort the 

jury Process by permitting the exclusion o f  j u r o r s  on r a c i a l  [ o r  

o t h e r  invidiously d i s c r i m i n a t o r y ]  groands should i d e a l l y  lead t h e  0 
Court ta ban them entirely from t h e  criminal j u s t i c e  system.' '  

BatsaI?, 476 Y.S. at 106, 106 s . z ~ .  at i 7 2 8 ,  90 L.Ed.2d a t  9 4  

(Marshall, J., concurring), ~ l l  cka2lenges 0 2  prospect ive  jurcr-5 

should, I think, be based cn ob jec t i \ r e  nondiscriminatory r o a s o n s ;  

none should be based on disss i .mina tary  reasons or pure ly  

subjective fac tors .  

r e t a i n e d  i n  an expanded system of c i l a l l e n ~ e  f o r  cause. 



. . .  

0 

A 

Al thWgh I ' [ t ]hc  right to peremptory challenges is not of 

constitutfonal dimension, It it 2:as deep r o o t s  in Anglo American 

legal h i s t o r y  and h a s  served a vitally important roic of 

"aid[ingJ and assist[ingj i n  the selection of an impartial j u r y . "  

L- State -I.- "- V .  _.-_ ,Neil, 457 $ 0 , 2 1 2  a t  4 8 6 .  Y t  was first reccgnized at 

comm 3aw almast from the i n c e p t i o n  of t h e  ju ry  t r i a l  as a n  

institution, an8  was later ihtraduced i n  this country over  2 9 3  

Years ago in 53th the federal and state jurisdictions wherever 

t r i a l  by j u r y  Vas guaranteed. BatsoE, 4 7 6  U.S. 7 9 ,  118-20, 106 

S - C t ,  1 '712 ,  1734-33, 9 0  L.E8,2d 69, 101-03 (Burgel', C . J . ,  

dissenting) "The tradition O C  peremptory challenges E m  b o W  

the prosecution and the accused was already venerable  at. the k h c  

of nlackstune, was reflected i n  a federal statute enacted by t h e  

3ame Congrass that proposed the 9 i l l  02 Rights, was recognizsd in 

an apinion by J u s t i c e  S t o r y  t c  be a part of  t h e  c ~ r n ~ p o n  law of Che 

United S t a t e s ,  and has endured thrcrugh two cant.;ries in a l l  

states." Holland v .  I l l i n o i s ,  493 U . S .  474, 481, 110 S.Ct. 8 0 3 ,  

8 0 8 ,  107 L.Ld.2d 9C5, 917 (1990)(c~tatisns omitted). In F l o r i l E ,  

peremptory chalicngcs "have a l o n g  history" having f i r a t  been 

introduced 1.r 1828 when FlQrida W R S  still a t e r r i t o r y .  457 

So.2d at'483 n. 1. 

I 

15 



. . .  . . I  , . ,  

0 

zany biased  j u r o r s  from s e w i n g  on a j u r y  because such jurcr's 

will of t en  n e i t h e r  concede their b i a a  n o r  adnit to f a c t s  which 

b l d a n t l y  indicate such bias during the vair dire examination gf  

10 
t h e  j u r y .  Absent such a disclasare, such jurors freyueztly 

cannot b e  disqualified for cause and can only be excluded by a 

party thrcugh 

challenge, 

the cxerczisa of an unexplained peremptory 

--- 
lo Sec t ion  9 1 3 . 0 3  ( l o )  , F l o r i d a  statutes ( 1 9 9 1 )  , narrowly 
r c&t r i c t s  the Usual "biasll  ground for a challenge f o r  cause i n  a 
criminal case to a juror who 

"has a state of mind regarding the 
defendant ,  t h e  case, the person  alleged 
to have beera i n j u r e d  by the offense 
charged, or the p e r s o n  on whose 
complaint the prosecution was instituted 
that w i l l  prevent h i m  from acting with 
h p a r t i a l i t y ,  but the farmation o f  an 
opinion or impression r ega rd ing  the 
g u i l t  or innocence o f  the de fendan t  
shall not be a sufficient ground f o r  
challenge to a j u r o r  if he declares and 
the court deternines that h e  can render 
an impartial v e r d i c t  according to the 
evidence. 11 

F1a.R.CIv.P. 1.431(c) (1) similarly restricts the u s u a l  "bi2S" 
Wound f o r e l a  challange for c a u ~ e  in a c i v i l  case to a juror who 
"has fomed o r  expressed any o p i n i o n  or is s e n s i b l e  c f  any bias 
or Pl'ejud?Ce Concerning [the action]" or who I fdoes hot: srand 
indifferent to t he  a c t i o n . "  obviously, t h e s e  grounds, a s  stated, 
require a h i g h  threshold €or excus~ng a juror for cause, and, as 
a reeult, most trial judges are reluctant ta grant such a 
challenge. 

16 
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For example, in a c r i n i n a l  c .zse ,  the F r G S e C L t i n g  a tco rney  a t  

present may eXer:cisa E parer,Lptury challenge againsrr. a juror b.,'hcsa 

spouse o r  c h i l d  h a s  recently kteen arrested f o r  a crime, even 

thcrugh the j u r o r  insists he can f v l l o w  the law and be f a i r  t c  :he 

s t a t e .  Or d e f e n s e  couhsal in K~ c r i m i n a l  case may at presicr4t 

exercise a peremptory challenge a g a i n s t  a Ju:-or who has r e c e n t l y  

been v i c t i m i z e d  by the same crime for which the defendant is on 

trial, even though the j u r o r  insists he c a n  follow t h e  law and be 

f a i r  to t h e  d e f e n d a n t .  In these  zfid o t h e r  similar-type c a 5 ~ 5 ,  

there is o b v i w s l y  a sound, s t r a t e g i c ,  n o n d i s c x i m i m t o r y  reascn 

why t r i a l .  couhsel doubts a juror's impartiality and wishes 

excuse the jtllror an a peremptory challenge, even though the j u r c r  

r1ay not technically qua l i€y  f o r  a challenge f o r  c a u 6 ~ .  The 

peremptory challenge t h e r e f o r e  h e l p s  rid the j u r y  panel of 

covertly biased  j u r o r s  and has  long played an h p o r t a n t  r o l e  in 
guaranteeing a fair jury t r i a l .  

0 
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fol lowi.ng a - Neil i n q u i r y .  11 Such a n  expansion of the g r o w 9 5  2cr: 

 he following PAVE! been approved a s  r ace -neu t ra l  reafions f o r  
exercising a peremptory challenge f o l l o w i n g  a Neil - i n q u i r y :  

1. INABILITY TO FOLLOW THE L A W .  J u r c r s  Who express d i f f i c u l t -y  I n  ei th&-& Undersrandir;g or following the Law have been 
hesd to be r ea sonab ly  excluded, See McNair v. State, 5 7 9  So.2d 

innocence); Faster v. State, 5 5 7  So.2d 6 3 4  (Fla. 3c! DCA 
1990) ( P o t C n t i a L  j u r o r s  could not follow the law unless 

2 6 4  (Fla. 2d DCA 139l)(inability to - understand t h e  presumption of 

cornpalled) 
2 .  - XNTELLECTUAL XNFIRMITY. Several cases have apprcrvad 

exclusion of individuals who appGar.od intellectually incapable of  
Performing their duties a s  j u r o r s .  see Valle v.  S t a t e ,  581 So.2d 
40 ,  44 51n. 3- 4  ( F l a .  1991) (juror d i d  not appear to have sense  01- 
intellectual capacity t o  u n d e r s t a n d  t h e  c a s e ) ,  c e r t .  d@.nieg, I 
C.S* - __._ I 112 S,Ct. 5 9 7  (1992); S t e p h e n s  v. S t a t e ,  5 5 9  So.Zd 687, 
6 9 0  CFza+ 1st DCA 1990)(juror had a p p a r e n t  difficulty readi?,g the 
J u r y  g u e 3 t i o h n a i r e ) ,  approved, 5'12 sa.2d 1387 (Fla. 1991) ; S m i t h  
v +  Coasta l  Emergency S e - G . ,  5 3 8  so.2d 9 4 6  (Fla. 4th DCA 
1989) (juroris age, educational background and profession led 
counsel to believe he would he incapable of processing 
information in a medical malpractice c a s e ) .  

potential j u r o r s  are acquaznted w i t h  the parzies ,  thezr counsel, 
or m y  Witnesses,  i t  kas  been held  reasonable  to exclude them. - Sea Cure v,  S t a t e ,  5 6 4  s0.2d 1251 (Fla. 4th DCA 1990)(an ex- 
Bheriffls ihvestigatar who was a c q i a i n t e d  w i t h  a detect ive  
W i t n e s s ) ;  h m b n  v. S t a t e ,  5 6 0  $ ~ , 2 d  3 0 8  (Fla. 1st DCA)(j=ror had 
close a s s a d a t i o n  o r  f a r , i l i a r i t y  w i t h  the defendant and/or h i s  

State, 347 So.2d 1 2 5 4  (Fla, 4th DCA 1989)(jurwr seen t a l k i n g  t o  
codefendant's child) ; S m i t h  v .  Caastal Zmergency Serve, i 538 
$o.Zd 9 4 6  (juror knew plaintiff). 

4 ,  ASSOCIATXON WITH U W  ENFORCEMENT. It has been held r e a s o n a b l e  for the d e f e n d a n t  in criminaZ cases ta exclude 
potential jurors who are associated with  l a w  enforcement  
persof ine l .  - See Valla v. S t a t a ,  5 8 1  So.2d at 4 4 ,  nn.  3 - 4  (juror's 
son  who w a f i  a police o f f i c e r  kiiipd in t h e  line of duty): McNair 
V .  State, 5 7 9  So.2d 2 6 4  (juror's sister worked i n  the s t a t @  
attOrncy'S o f f i c e ) ;  Cure v .  State, 5 6 4  So.2d 1251 ( j u r o r  Was ex- 
= h e r i f f  ' 6  i n v e s t i g e t a r )  , S i m i l a r l y ,  it has been held reasanable 
f o r  the plaintiff i n  a medical r , a l p r a c t i c e  case ta c h a l l e w e  
prospective jurors because  of t i i e i r  c l o s e  ties to rhs medicai  
community, 

PAST CRLMINAL PROSECUTION OR TWOLVEMENT IN L O N D U C T  
-- BEING T R I E D .  In criminal cases,  c o u r t s  have geherally approved 
challenges by the state to potential jurors who have e i t h e r  b e e n  
charged with crimes or had close relatives who were SO charged. 

- 

3 .  ASSOCIATION WITH ?ERS01<$ IP\ 'OZVED IN THE CASE. 

familay), rev* d e n i e d ,  5 7 4  $ u . z d  141 (Fib, 1990); M c K i x m  V ,  

--- "- 

H a l l  v. Daee, 5 7 0  So.2d 296 ( F l a .  3d DCA 1990), 
--- -111 

6, 

F i l e s  V. State, 5 8 6  C 0 . 2 c l  3 5 2  (Fld, 1st DCA 19gl)(jUror had prlar 

1 8  



challenge f o r  cause co:ild be ~ c c o r , p l l s l : e d  by an appropriare 

amendment to the a p p l i c a b l e  r u 3 . e ~  of c r i m i n a l  and c i v i l  

p tocedure ,  see. "--. Fla.R.Crim.P. 3.I;Ca: F l - a . R . C i v . P .  1.43l(C), Or 

perhaps to t h e  applicable c r i n i n a l  s E a t u t e ,  6 913.03, Fla. Stat. 

(1991); the a b o l i t i o n  of the peremptory challenge itself could be 

accomplished by applicable r ~ l e  deletions. .cIy. See Fla.R.Crim,P. 

3.350: F1a.R.CiV.P. I . . 4 3 l ( d ) .  

Such an expanded s y s t e m  of -jury challenges for cause, 5Ut"  

with no peremptory cha l l enges ,  would, i n  my view, have severa l  

i n p a r t a n t  advantages aver tiae presen t  sysrem. F i r s t ,  it: would 

banish  invidious discrimination of a n y  kind In t h e  j x r y  selection 

----- 

.. ... 
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Alen v .  State 
Case No. 90-1 

GERSTEN, ufudge (sFecially concurring) 

I concu r  with the majclrityis; c o n c ~ l r s i o n  seeking to expand t h e  

apFlicntim of State v .  Neil, 4 5 7  So.2d 481" (Fla. 1984) to 

"Hispanics. '' However, I write separately because although I find 
s u c h  an agpXicat ion to be legally desirable, I: find it to be, in 

practice, impossible to accomplish: 

Hispanics are c i t e d  as t h e  fastest-growing 
m i n o r i t y  In the United S t a t e s .  Seldom do 
such  c la ims  go beyond the intended shock 
effect  and a n a l y z e  what this means f o r  t h e  
present and f u t u r e .  Much of this vagueness 
results from v a r i o u s  d e f i n ? - t i o n s  of the term 
Hispanic, 

Teresa Sullivan, A Demoqraphic Portrait, H i s p a n i c s  in the 

(Fasrora San Juan  2af ferzy et 

al, eds., 19a5), 
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wher. applied to the "class" sought to S e  protected: 

As each clement of this population's hiscory 
indicates , t he re ,  a r e  many v a r i a b l e s  t h a t  
d i v i d e  the Hispanic p o p u l a t i o n  i n t o  
d i s t i n c t i v e  a n d  imp9, r tan t  sub-populations. 

Even though "His>anics i r  share some characteristics, t h e i r  

dissimilarities make. t h a n  Fmpossibla to groap v 
even f o r  enpirlcal 

research: 

Empirical research has n o ~  begun to f o c u s  on 
the differeat experiences of various 
m i n o r i t y  groups in the cri:nir.al system.  For 
example, . . . a 1969 study , I . analyzed 
Denver's population it; ~ O - T S  O €  chree 
dittinct ethnic groups: (1) whites of non- 
Mexican-American extraction ( 2 )  Blacks and 

( 3 )  S p a c i s h  surnames, These a u t h o r s  recognized that "these d i v i s i o n s  within the 
corrmunity are a r e s u l t  u f  a combinat ion of 
cultural and r a c i a l  f a c t o r s  t h a t  create 
f e e l i n g s  of social d i f f e r e n c a  and gyoup 
i d e n t i t y .  P eop 1 e o f xex i can -Arne r L can 
h c r i t a g a ,  while t e n d i n g  to be L a t h  in 
appearance have in c o m ~ o n  the Spanish 
lahguage, an [sic: historical t r a d i t i o n ,  and 
a sense of cultural un iquenes s .  11 

Aclenda 215 (Pastara San Juan  Cafferty et al. e d s . ,  1985). 

Although socially similar, t h e r e  is no doubt that " H i s p n i c s "  

are ethnically distinct: 

2 2  



d i s t i n c t :  gsoups with diffeyc?::r heritages and 
very uheven geographic distribution. 

Department, of Tiealth & H i x a n  scst' iccs,  The Delnoqr D h i c  ni 

soeioecanomic C h a r a c t e r i s t i c s  -.---I of the I!Jspanit= Fotulaticn i n  ?:he 

United States 1950-1980 18 (1982). 

I 

.- 

RELIGIOUS C U S S  I k'XCATXON 

A large section of t S a  population of Spanish-speaking 

countries i.5 Raman Catholic. However, Ramzn Catholicism is ROT 

the exclusive reliqion i n  t3enL: c o u n t r i e s .  Xsrnan Catholics abound 

hvorldwide an9 are not: axc:usively i lX i sgan i c .  II Accordingly, 
religion canno t  be the s tandard  by which this group can be 

deiinad: 

It is clear * . . that not a11 Hispanics  
share a . . religious faith (Roman 
Catholicism) . . 

Gerard0 Marin and Barbara VanQss Msr in ,  Reseaych With H i S P R r . i C  

Populations 1 (1991) . 

U C E  CLASSIFICATION 

B t x a U s e  "Hispsn ic l i  encompasses all other races, race sanno': 

be used as the d i s t i n g u i s h i n g  f a c t o r :  

T h e  tern, "Hispanic" i s  U S ~ C I  by the BLreau of 
the Census as an ethnic l a b e l  and not to 
denote a race because I ! ~ S F P . E ~ C S  belcrng to 
all o f  the human races  (White as well 83 

Black, A s i a n ,  and indigenous l f a t i v e  
American). A s  h matter  o f  f a c r ,  most 
H i s p a n i c s  ars racially mixed ,  FncludiRg 
combinations of European  White, A f r i c a n  
Black, and A m e r i c a n  indi2.n  

2 3 



NATIONAL CAI C I N C I A $  S IF1 CAT1 0:5 

Like r @ l i g l o n  and r a c e ,  natiofia: origin is i z e x a c t  a s  a 

measure of membership in t h e  l tccgnizaSle t l  g roup .  titT.S + E i s p a n i c s  

01 their families coha from one of the 1 9  Spanish-speaking 

colmtries i n  t h o  k m x i c a s ,  from P k e r t o  Rico ( a  commonwealth of t h a  

~ ~ i t c d  States) or from s p a i n , l t  m r i n  4 (1991). Under this 
d e f i n i t i o n ,  the only persons considered.  l lHispanic i i  wculd be %osa 

who r e c e n t l y  a r r ived  in the U n i t e d  States and their immediate 

d e s c e n d a n t s .  "[Tlha Hispanic  population is an immigrmr 

po l ju ln t ion  or a population made up of immigrants and their 

c h i l d r e n , "  S u l l i v a n  10 (198s) 

Ths national o r i g i n  stahdard f u r t h e r  f a i l s  to take into 

w c C o L m t  descendants of  previous g e n e r a t i o n s  of sett lers  and 

hmigrsnts. It should 4e no ted  t h a t  "Hispanics, notably those cf 

the American Southwest, t race t h e i r  o r i g i n  to the Spanish 

colonists who had a r r i v e d  before the ur,ited s t a t e s  had expanded 

beyond t 3 e  Appalachians. It S u l l i v a h  9 ( 1 9 8 5 )  . 
A f t o r  a l l ,  Spaniards azld cther l iHispar, icStt  were among r h e  

first to colonize America: 

They a r e  unlike a n y  previous group of 
immigrants, perhaps because so many do not 
comider  thenselves i n m i g r a n t s  at a l l ,  They 
hnve been here f o r  4 5 0  years and f n r  4 5  
seconds + . They were here first, before 
t h e  English, French, n r  D ~ t c f i .  When U.S. 
a q s  s e i z e d  California and the Sauthwast, 
more than three hundrec! y e ~ i r s  h a d  passed 
since the h o w e s  of S p a n i s h  h o r s e s  had 
imprinted Florida's b e n c h e c ,  stirred the 
dust u f  Texas, and trod upor: t.he Kio  Grande 
Valley p a s t  the Sangre de C r i . c ; t o  M o u n t a i n s .  
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The Ssa:lish-npcnkicg colori i2r .s  crtcr:ded w e r  m 5 t  of t k . e  

U n i t e d  States ta,r.r..itory w t ? s t  sf t'le ~ . : i s s i s s i p p F :  

Given Spanish America I s p r o s p e r i t y ,  the 
Spanish-speakihq p e o p l e s  at the end of t h a  
e i g h t e e n t h  c e n t u r y  seemed destined to r u l e  
over the g r e a t e r  part u f  what is now t h n  
United States. The Sorcler of the Spanish 
empire extended to the Mississippi River. 
(By a secret conlpact concluded F n  1762, 

to France transferred its c l a i m  "Louisbzna, an enormous region w e s t  o€ the 
Mississippi, to Spain; the Spaniards 
remained in formal p o s s e s s i o n  until 1800, 
when the country was retroceded to France .  . . F l o r i d a  was a Spanish territory. , . 'New 
spain,I the present-day Maxico, extended f a r  
i n t o  what is now the American Southwest .  

L. A .  G B n h  and Pcter J. Euighan, The I i i s p n n i c s  in. the V n i t e d  

S t a t e s  182 ( 3 9 8 ~ ) .  see a l s o  >lap A (Kap of  ati in America). -- 
Acknowledging t h a t  the group t h e y  seek %a identify skarcs 110 

religious or physical chnracterisrics, t h e  n m j c x i t y  bases  its 

identification of t ' I I i spanics ' f  i n t o  ancestral characeeristics, 

"ofterr typified by aurriame, and l anguage ,  Itthe cornon n a t i v e  
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a who claim XF;is?anic or icj i r l  d c  n o t  have s. 
Spanish-language surnune, ~ u r t h e r n o r e ,  one- 
t h i r d  of t hose  who have  Spani3h-lenqueqe 
surnames do not c o n s i d e r  themselves 
Hispan i c .  

Karin 27 (1991), 

The surname approach h a s  an additicRal result of f a i l i n g  to 

account f o r  "Hispanics" who either %hrough marriage or a d o p t i o n  

obzain an English sUrnane.  S i m i l a r l y ,  surname c l a s s i f i c a t i c c s  

fail t a  cons ide r  " H i s p a n i c s i i  whose Surnames a r e  not co~monly 

considered Spazish,  whose surnanes a r e  a r e s u l t  of  varied Euso3ean 

a n c e s t r y ,  whose surnames have beer1 Angiicized , or trhosa surnames 

are derived from o t h e r  than Castillian Spain, i . e .  Sascyues, 

Catalans, stc.: 

It is p o s s i b l e ,  f o r  &Xan,ple, for H i s p a n i c s  
t 0 h BVC II o 21 - S pan i ch - 1 an g u  a g s surnames 
(particularly a m n g  individuals w i t h  Argentinian, Chjlean, Uruguayan,  Venezuelan, 
and Paraguayan ancastry) t h a t  would exclude 
tham 4 Non-Spanish surnameb (e,y., 
Banchs, Dols, Galtieti, C r i s t i a n i  , Domecy) 
are f r e q u e n t l y  found among L a t i n  Americans 
but are  n o t  found i n  the Spanish  surname 
lists . . * . 
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UNGVAGS c u s s  r FI caTIm 

ConvexseLy, many ' 'Hi spanics i f  iio not: s p e a k  S p a p k s h .  f?ar,y who 

do, speak vnriations Of t h e  la r iyuagc:  

The Spanish speken i n  t h e  Scluthwest qas 
widely varied. There was the street slang 
of Lo% Angeles, r e m n a n t s  of archaic 
castiliian in New lllexlcan Spanish, and there  
were expressions known to Chicanos alone, 
not t9 Mexicans. Conversational Spanish was 
in cons tan t :  f l u x .  

Gann 1 8 2  (1986). 

Many descendahts of Spanish-speal: ing immigrants ,  :ID longer 

know how to speak Spanish .  This lack of language would then 

deprive them of the protection of khe cognizable class, Qhlla 

admitting guestionable o t h e r s :  

h%i le  n a t i o n a l  d a t a  on language proficiency 
nmang Hispanics are riot. a v a i l a b l e ,  the 1980 
cemu6  showed that well over 3 million 
peaple ( 5  years of age and older) speak o n l y  
Engl i sh  although others i n  their household 
speak Spanish. Z f  those hausahoids are 
assumed to be Hispanic, it could be 
estimated that at l e a s t  20% of Hispanics 
speak on ly  Ehglish. Ncm-IJispanics who speak  
Spanish f l u e n t l y  represent an additional 
source a f  m k s c l . a s s i f i c a t i u r 1  , . , T h i ~  
phenomenon may be parklcularly serious i n  
thase areas of the c o u ~ t r y  where the 
proportion of H i s p a n i c s  is significant and 
whore Spanish has become a prominent 
Language for business transactions ( e . g . ,  
parts of California, F l c r i d n ,  Nan York, N e w  
J e r s e y ,  and Texas). 
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c l a s s i f i c a t i o n :  

Wc have chosen -20 use t k e  l a b e l  I tXi span ic f i  
in this bagk . . . Nevertheless, t h i s  label 
is n o t  on ly  v e r y  recent but it is not 
universally a c c e p t e d  by the individuals it 
is used ta describe. 

Meri:: 18 (1991:. 

gove rnrr,ent a1 Jy contrived te+m ; 

Zn f a c t ,  t h e  u s e  of the t e r m  qlHispanic i*  is a 

''HlGpanic" a s  a n  e t h n i c  l a b e l  is the produc t  
of a decision by the Ofrice of Management 
and Budget (OMB) I.r, 1978 to operaticnalize 
the l a b e l  as  " A  person of Mexican, Puerto 
R i c a n ,  Cuban, Centra l .  or S o u t h  dmerican or 
o t h e r  Spani sh  culture or origin, regardless 
of race." (Federal Register, 1978, p .  
19269). 

Marin 20 (1993). 

a The OMB definition c r e a t e s  f E r t h e r  &pplicational problarns. 

By including S o u t h  Ancricans, that d e f i n i t i o n  also inc l t ldes  

reGidsnts and descendants of Eelize, B r a z i l ,  British and French 

includes F i l i p i n o s ,  and a l l  ather Span i sh  colonies, inc1udi:lg 

those i n  Af'rica. In prac t i ce ,  the OMB definition does not i t l c l u d s  

Spa in  n o r  Spanish cc ; lon ies  ia other m n t i f i e n t s ,  although 

Spaniards arid t h e i r  descendnnts are ce : r t a i r , ly  of qlSpaf i i sh  c u l t u r e  

or origin." 
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[ A )  careful reading of the etymology of 
llLatinotl would force us to accept as 
Hispanics those individuals who trace their 
cultural roots to European Roman/Latin 
influence (France, I t a l y ,  Rumania, Spain, 
Portugal). 

Marin 22 (1991). See also Map B (Map of the Roman Empire). -- 
The problem is not the l abe l  attached to the group. Other 

labels have been used: Latin Americans, Chicano, Raza, Spanish. 

The  problem is that if the United States government, accomplished 

authors, statj.a+ioiane, linguists, etc. have bean unable to def zne 

what is a I1Hispanic,l1 with some precision and clarity, how is a 

trial judge to determine which j u r o r  can be 

\ 
r, 

protected? As noted: 

Since the Spanish origin definition 
subjective one and no satisfactory obj 
definition f o r  this population c 
devised, it is obvious t h a t  there w 

Department of Health & Human S e w i c e s  18 (1982). 

0 some definitional variation . . . 

Some would suggest that a method to ascertain membership in 

the  cognizable class is by self-identification. However, this 

method has been shown to be far from reliable: 
p k s  I --J 3 -. ~- --*-*"r; 
q; I? _. ! I <  L .- y+.; , 2.  

" 1  This approach has the obvious limitation 
that some individuals may identify with a 
specific subgroup label . . . and not use 
the larger, more encompassing labels. An 
additional limitation to this approach is 
the fact that some respondents may dislike 
those labels and would reply negatively to &=ORYIC: 
that type of query. 

t 

M.%? 5 1397 
ii,, 

jWA.hU Oit 1. iL)- 

Marin 29 (1991). 

A study of the 1980 Census reveals that six percent of those 

who self-identified as Hispanics, were not, ten percent of those 

who did not were, fifty percent  of those who did not self-identify 
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as Hispanic reported a Hispanic place of birth ancestry, Or 

surname and spoke Spanish, and nineteen percent of those who did 

not self identify as Hispanic had a Hispanic surname. 

0 

Size of Hispnnic Population According to Six Identifiers. United Stairs and 
Southrvi 

Identifier "II..FU 

' . V I C . U u ;  Spanish origin' 
Spanish surname .. I -  

?stern States, 1 Apri l  1970 

I I n : r r A  Statcs Southnrwm Statrsl 

5.008. 556 
4.667.975 

Spanish IanguageJ 9.589.2 16 5.662.700 

Spanish language or surname 10.1 14.878 6,188,362 
Spanish birth or parentages 5.24 I .a92 2,321.642 
Ma * nol apPllcable 

0 n77 L l l l  

11IU 

Spanish heritage4 9.294.509 6 , 1 8 8 , 3 6 2  

I .  Arizona. Calirornia. Colorado. Ncw Mexico. and rcnas. 
2. Sclf+idcntlfiration. 
3. A11 persons of Spanish mother tongue and 311 other persons in families which thc head or 

uife reported Spanish mother tongue. 
4 .  An identifier wliich combined the following: persons of Spanish language or surname In the 

five Southmiern statcs. persons of Puerto Rican birth or pamnragc in the Thrcc Middle 
A~lantic slates. and PeKOnS of Spanish language in the remaining staics and ihc Distnct of 
Columbia. 

5. An tdenitlicr that refers to country of birth or the pcrson's parcnts. 
. ~ i J l V c ' c . :  S k g d  and PasSCi ( 1979). 

[Slelf-identification is by no means a 
problem-free identifier. Individuals' 
responses as Hispanic or non-Hispanic may 
vary from one time to the next. 

Sullivan 13 (1985). 

CONCLUSION 

My brother Judge Hubbart has written a concurrence with which 
in light of these developments, 1 agree except that he would, 

advocate the'demise of peremptory challenges. I disagree, 

Peremptory challenges have a long history in Florida dating 

to 1828. See Act of ~ o v .  19, 1828, s .  14. The exercise of - 
peremptory challenges has been held to be: 

0 
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[Elssential to the fairness of a trial by 
j u r y  and has been described as one of the - ---- 
most important rights secured to a 
defendant. 

Francis v. State, 413 So.2d 1175 (Fla. 1982)(citing Pointer v. 

United States ,  151 U.S. 3 9 6 ,  14 S.Ct. 410, 3 8  L.Ed. 2 0 8  (1894) and 

Lewis v. United States, 146 U.S. 370, 13 S.Ct. 136, 36 L.Ed. 1011 

(1892). 

Because I find that the application of Neil to I1Hispanicst' is 

impossible, f cannot join the majority!s reasoning. Because I 

find that  the  need f i l l e d  by peremptory challenges has not been 

otherwise addressed, I cannot advocate its abolishment. Because I 

find that  an impartial jury free from group b i a s  is essential to 

o u r  system of justice,  1 concur. 
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