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INTRODUCTION

The Petitioner, ANTHONY SESSIONS, was the defendant in the
trial court and the Appellant in the Third District Court of
Appeal. The Respondent, THE STATE OF FLORIDA, was the
prosecution in the trial court and the Appellee In the District
Court. The parties will be referred to as they stand before this
Court. The symbol "r" will designate the record on appeal; the

symbol "T" will designate the transcript of proceedings and the

symbol "A" will designate the Appendix to this brief.




STATEMENT OF THE CASE AND FACTS

The State accepts the Petitioner"s statement of the case
and facts as a substantially accurate account of the proceedings

below.




SUMMARY OF THE ARGUMENT

The Third District properly held that life felonies are
subject to enhancement under the Habitual Offender Act. The 1988
Amendment of the Act was iIn response to this Court®s holding that
the sentencing guidelines implicitly overruled the Habitual
Offender Act. The 1989 version reinstated the Act to its status
prior to the enactment of the guidelines and therefore what a
life sentence was prior to the guidelines, i1s what a life

sentence is In the 1989 version of the Act.

Prior to the guidelines, there was not a need to include
life felonies 1n the Habitual Offender Act, since a life sentence
meant a life sentence. Under the guidelines, life does not mean
life. The Legislature realized this when i1t amended the Act and
based on the legislative history, the Legislature clearly sought
to severely punish those repeat offenders convicted of the most
serious crimes, Based on this legislative history, Ilife
felonies, which cannot be enhanced by degree, can be enhanced by
insuring that a life sentence imposed under the Act is imposed
without regard to the limitations imposed thereon by the
guidelines. Therefore, life felonies are included within the
Act, and a non guidelines life sentence can be imposed upon a

finding that a defendant meets the Act"s criteria.




QUESTION PRESENTED

WHETHER THE FLORIDA HABITUAL OFFENDER ACT,
SECTION 775.084, FLA. STAT. (1989) PROVIDES
FOR ENHANCEMENT OF LIFE FELONY SENTENCES.




ARGUMENT

THE HABITUAL OFFENDER ACT, SECTION 775.084,
FLA. STAT. (1989) PROVIDES FOR ENHANCEMENT OF
LIFE FELONY SENTENCES.

The Third District Court of Appeal held that the Habitual
Offender Act, 8775.084 Fla. Stat. (1989) provides for enhancement
of life felony sentences. The correctness of this holding is
evident only after a careful review of the Statute and its

relationship with the sentencing guidelines.

Prior to the enactment of the Sentencing Guidelines,
§921.001 Fla. Stat. (1985), this Court enunciated the purpose of
the Habitual Offender Act. Eutsey v. State, 383 So.2d 219, 223
(Fla. 1980).

(1-3] The purpose of the habitual offender
act is to allow enhanced penalties for those
defendants who meet objective guidelines
indicating recidivism. The  enhanced
punishment, however, is only an incident to
the last offense. The act does not create a
new substantive offense. It merely
prescribes a longer sentence for the
subsequent offenses which triggers the
operation of the act. The determination of
whether one may be sentenced as an habitual
offender is independent of the determination
of guilt of the underlying substantive
offense, and new Tfindings of Tfact separate
and distinct from the crime charged are
required. Reynolds uv. Cochran, 138 So,2d 500
(Fla. 1962).




The Act has always been construed as a penalty enhancement
statute rather than a felony reclassification statute.

Washington v. Mayo, 91 so.2d 621 (Fla. 1957). As such, i1t merely

prescribed longer sentences, but does not reclassify the offenses

enhanced as being new substantive offenses.

Prior to the enactment of the guidelines and prior to the
1988 Amendments, the Act did not specifically enumerate life
felonies as a class of felony subject to a sentence enhancement.
The reason is that, prior to the guidelines, a life sentence
meant life. As such, a life sentence was the harshest penalty
authorized by law and consequently such a sentence could not be
enhanced. The Petitioner®s contention that a life sentence can
be enhanced to a capital life felony is mesitless inasmuch as the
Legislature has determined that only certain crimes, which only
the Legislature can designate, is deserving of a capital life

sentence. Rusaw v. State, 451 so.2d 469 (Fla. 1984). Therefore,

an ordinary life sentence cannot be enhanced to a Capital life
felony. Based upon the foregoing, there was absolutely no need

to enumerate life felonies In the Act.

Subsequently, this Court i1In Whitehead v. State, 498 sSo.2d
863 (Fla. 1986) and Winters v. State, 522 so.2d 816 (Fla. 1988)

held that the enactment of the Sentencing Guidelines, §921.001,
Fla. Stat. (1985) implicitly repealed the Habitual Offender Act,

Accordingly, an habitual offender sentence could only be 1mposed




if there were valid reasons to depart from the guidelines and the
fact that the defendant was an habitual offender was not a valid
reason for departure. Thereafter, life sentences were subject to
the guidelines and the actual sentence served could be from 6
months to life, with sole discretion resting with the Department

of Corrections. 8921.18, Fla. Stat. (1991).

In response to and to overrule the foregoing decisions, the

Legislature amended the Habitual Offender Statute as follows:

4(e) A sentence imposed under this section
shall not be subject to the provisions of s.
921.001. The O,orovisions of Chapter 945 shall
not be applied to such persons. A defendant
sentenced under this section shall not be
eligible for gain time granted by the
Department of Corrections except that the
department may grant up to 20 days of
incentive gain time each month as provided
for ins. 944.275(4)(b).

In accordance with this section, the Habitual Offender Act is an
independent sentencing alternative to the sentencing guidelines.
IT 1t i1s used, then the defendant is not entitled to the
relatively minor sentences after all gain time is taken into
account the guidelines Impose, and is not entitled to parole or
any gain time, except incentive gain time. This type of sentence
Is clearly within the legislative intent. See §§ 775.0841 and
775.0842, Fla. Stat. (1989).




This amendment along with the legislative intent,
establishes that the Legislature meant to reestablish sentences
for life felonies not to be subject to the sentencing guidelines.
A life felony sentenced enforced pursuant to 775.084(4)(e) 1S
imposed outside the guidelines and therefore is subject to only
discretionary incentive gain time. 1t s not subject to parole
or to the indeterminate sentence statute, Section 921,18, Fla,
Stat. (1991). The sentence is not left to the discretion of
Department of Corrections and this is exactly the type of
sentence the Legislature intended career criminals to serve. |IFf
life felonies are exempted from the Act, a sentence for a life
felony would be less than for a first degree felony. This result
would be absurd in light of the intent behind the amendments to
the Act.

In the iInterest of judicial economy, the State adopts the
Third District"s analysis, to any 1issue not specifically

addressed In this brief.




CONCLUSION

Based on the foregoing points and authorities, the State
respectfully urges this Court to affirm the District Court"s

finding that life sentences are included In the Habitual Offender

Act.

Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General
Tallahassee, Florida
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ENBANC

(Before SCHWARTZ, CJ., and BARKDULL , HUBBART,
NESBITT, BASKIN, FERGUSON. JORGENSON, COPE,
LEVY, GERSTEN, and GODERICH, 11.)

(LEVY ,Judge.) These cases were set for hearing en banc to
determine whether the sentencing provisions of the habitual
felony offenderstatute, Section 775.084, Florida Statutes (1989)
[hereafter the "“Act™"], apply to life felonies. We conclude that
the habitual offenderstatute is applicable to defendantsconvicted
of life felonies and, thus, the defendants in the instant cases were
perly sentenced as habitual felony offenders.
!Jama Edwards Brooks and Andre HETY Lamont, the defen-
ts, were Oth sentenced as habitual felony offenders after
being found guilty of life felonies. Defendant Brooks was con-
victed of sscond degree murder pursuant to Section 782.04(2),
Florida Statutes (1989), a first degree felony, which was reclas-
sified to a life felony, pursuant to Section 775.087, Florida Stat-
utes (1989), because the defendant used a firearmduring the
commission of the murder.' The trial court found the defendant
to be a habitual violent felony offender, and sentenced him to life
in prison without eligibility for release for fifte¢a years under
Section 775.084(4), Florida Statutes (1989). Brooks was aiso
convicted for improper exhibition of a firearmpursuant to Sec-
tion 790.10, Florida Statutes (1989), and sentenced to oneyear to
run concurrent with the life sentence.

Defendant Lamont was convicted of sexual battery with a
firearm pursuant to Section 794.011(3), Florida Statutes (1989),
a life felony; burglary of an occupiad dwelling with a firearm
pursuant to Section 810,02(2)(b), Florida Statutes (1989), afirst-
dagres felony punishable by a terms of years not exceading life
imprisonment; and kidaapping with a fircarm pursuant to Section
787.01(2), Florida Statutes (1989), a first-degree felony, which
was reclassified to a life felony under Section 775.087(1)(a),
Florida Statutes (1989), because Lamont used a firearm in the
commission Of the kidnapping? Lamont was seatenced as a
habitual felony offender under Section 775.084(4)(a) to life
imprisonment ON the sexual battery and kidnapping charges, with
a fifteen year habitual mandatory minimum an3 a thres-year
firearm mandatory minimum on each of those counts. Lamont
received aconsecutive life sentence with fifteen years mandatory

o ,.m}nimum on the armvad burglary, assault and battery count, Both

defendants argue, interalia, that the habitual felony offender stat-
ute, initsentirety, isinapplicable to life felonies. In essence, they
base their argument on the fact that two particular subsections of
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the Act, to-wit: (4)(a) and (4)(b), fail to make reference topr-
sons¢onvicted of life felonies.

Section 775.084, Florida Statutes (1989), provides for ex-
tended prison sentences for convicted felons who have incurred
predicate prior felony convictionswithin prescribed intervals.

A ""habitual felony offender"" has incurred two or more prior
felony convictions, none of which has been pardoned or other-
wise s¢t aside, and the last of which was imposed, ar resulted in
release from prison, within five years ofthe subject conviction. §
775.084(1)(a), FIn. Stat. (1989). Section 775.084(4)(a) of the
Act provides for sentencing the habitual felony offender for the
subject conviction, as follows:

1. Inthe eass of a felony of the first degree, for life.
2. In the ease of a felony of the second degree, for a term of

years not exceediag 30,

3. In the case of a felony of the third degree, for a term of

years not exceeding 10.

A ""habitual violent felony offender®* under the Act has ia-
curred one or more enumeratad violent felony convictions, none
of which has beenpardoned or otherwise set aside, and the last of
which was imposed, ar resulted in release from prison, within
five years of the subject conviction, § 775.084(1)(b), Fla. Stat.
(1989). Section 775.084(4)(b) provides for sentencing the ba-
bitual violent felony offenderas follows:

1. Inthe case of & felony ofthe first degree, for life, and such
offender shall not be eligible for release for 15 years.

2. In the case of a felony of the second degree, for a term of
years not exceeding 30, and such offender shall not bc eligible
forrefease for 10years.

3. In the case of & felony of the third degree, for a term of
years not exceeding 10, and such offender shall not be eligible
for release for $ years.

The defendants argue that because these two particular rub-
sections Of the Act, (4)(a) and (4)(b), do not specifically provide
for enhanced sentencing where the subject conviction is a life
felony, the Act, as a whole, does not-apply lo life felonies. Wt
find this argument unpersuasive farthe following reasons.

First, we find the interpretation urged by the defense to be
contrary te legislative intent. It is a fundamental principle of
statutory construction that statutes will not be interpreted in such
& manner as to lead to an uareasonable or ridiculous result or a
result obviously not intended by the legislature. Drury v. Har-
ding, 461 S0.2d 104 (Fla. 1984); McKibben v. Mallory, 293
$0.2d 48 (Fla. 1974); Allied Fidelity Ins. Co. v. State,415 $0.2d
109(Fla, 3d DCA 1982); Palm Springs General Hospital, Inc. of
Hialeah v. State Farm Mutual Automobile Insurance Co.. 218
So0.2d 793 (Fla. 3d DCA 1969), affirmed, 232 So0.2d 737 (Fla.
1970). Sections 775.0841 and 775.0842, Flarida Statutes (1989),
diseuss the intent OF the legislature in the prosecution of career
cAminals. These Sections clearly reflect that the legislature
intended persons qualifying as career Or habitual eriminal ofend-
ers to receive enhanced punishment, and provide as follows:

975.0841 Legislative findingsand intent.-The Legisiature here-
by findsthat a substaatial and disproportionate number of serious
crimes is cowmitted in Florida by a relatively small aumber of
multiple and repeat felony offenders,commonly known as career
criminals. The Legislature further finds that priority should be
given to the investigation, apprehension, and prosecution of
carcer criminals in the use of law enforcement resources and 1o
the incarcerationof career criminals in the use of available prison
space. The Legislature intends to initiate and support tacreased
efforts by state and local law enforcement agencies and state
attorney's offices to investigate, apprehend, and prosecute career
criminalsand to incarcerate them for extended terms.




17 FLW D508

DISTRICT COURTS OF APPEAL,

775.0842 Persons subject to career criminal prosecution
efforts,—A person who is under urcst for the commission,

emptcd commission, or ¢onspiracy to commit any felony in
‘r:state shdll be the subject of career criminal prosecution

s provided that such person qualifiesas a habitual felony
offenderor a habitual violent felony offender under s. 775.084.

It is obvious that the legislature intended that defendants with
prior criminal records of habitual crimes receive greater punish-
ment thanothers. As recognizad by the First District in Barber v.
State, 564 S0.2d 1169, 1171 (Fla. 1st DCA) rev. denied 576
S0.2d 284(Fla, 1990):
The legislaturechoss to restrict the elass of felons encompassed
by section 775,084, based upon the number of prior feloniesand
misdemeanors committed, and based upon the length of tame
since the defendantcommitted the last crime. It is apparent that
the legislature intended to enact this law in the belief that in-
creased Sentences for repeat offenders will deter their eriminal
conduct, & least duringthe time that they are incarcerated, There
¢an be no question that enhanced punishment of repeat felonsis a
legitimate goal within the state's police power.

O follow the defendants' construction of the Act would defeat
the exprassad legislative intent of providing enhanced penalties
for career criminals in order to deter criminal conduct. It is not
rational, to say the least, to interpret the statutes so that those
career criminals who commit the most serious of felony crimes
are NOt subject to enhanced punishment under the habitual
offender statute, while thox that commit less sericus crimes are
includedwithin its scope.

Second, it Bsignificantthat the statutory sections under which
the defendants were convicted specifically provide for sentencing
under the habitual offender statute. Defendant Brooks was con-
victed of second degees murder with & fiream. under Section
7 2), which states that persons convicted under this statute
mpunishcd ‘a5 provided ins. 77/5.082, 5. 775.083, 0r s.

.084."" (Emphasis added). Defendant Lamont was convicted
of sexual battery with 2 firearm,kidnapping with a firearm, and
burglary of an occupisd dwelling with a fiream. Section
794.011(3), which defines sexual battery with a firearm, Section
810.02(2)(b), Florida Statutes (1989), which defines burglary of
w1 occupied dwelling with a fiream, and Section 787.01(2)
which defines kidnapping, all state that persons convicted under
the statute may be punished ‘‘as provided in s 775.082, s.
775.083, Or s. 775.08¢. (Emphasis added).’ The legislature
would not have specifically indicated in each statute that Section
775.084 was to be used in determining a defendant’s sentence if it
had intended 1 exclude defendants convicted of such felonjes
from the scope Of the Act.” The fact that some or all of the under-
lying erimes are life felonies, either by definition, or by reclassi-
fication pursuant to Section 775.087, only means that those indi-
vidual crimes which are life felonies cannot be affested by the
provisions of subsections (4)(a) and (4)(b) of the Act, because
those two particular subsections do not provide for the sentenc-
ing of life felonies, However, that does not affect the applicabili-
ty of the remainder of the Act to life felonies. The statutory see-
tioas relating to the offenses for which the defendants were ¢on-
victed refer toSection 775.084in its entirety. Viewing the Act as
1 whole, it Belear that persons convicted of life felonies may be
sentenced pursuant to other portions of the Act, such es subsec-
tion (4)(e).

Subsection (4Xe) of the Act states that:

(¢) A sentence imposed under this section shall not be subject to

he provisions of s. @21.001. The provisions of chapter 947 shall

‘ e applied to such person. A defendantsentenced under this
“tion shall not be eligible for gain-time granted by the Depart-
merit Of Correctionsexcept that the departmentmay grant up to

20 days of incentive gain-time each month as provided Tor in s.

944.275(4)(b).

In other words, under the language of Section 775.084(4)(e),
once an offenderhas met the criteria Of Section 775.084(1), and

has hean classified &3 a habitual offender, such a defendant nesd
not be sentenced Within the sentencing guidelines. Accordingly,

P

a person convicted of a life felony (either by definition or by %

raclassification) can he sentenced t0 the maximum of life impris-
onment. Furthermore, sucha defendantwould not be eligible for
arole.’

P In order to give effect to legislative intent, and to avoid a
construction of the statutory language which would lead to an
absurd result, our analysis mst focus upon a considerstion of the
Act as awhole." Accordingly, a far more reasonable construction
of the statute which would give effect 1 the legislative intent of
detcm‘n}g repeat offenderswould b+ to recognize that extended
terms Of imprisonment for life felons are authorized under sub-
section (4)(e) of the statute, Thus,a more accurate analysis of the
applicability of the act would be as follows. Once a defendant has
been classified as ¢ habitual felony offender, then '‘the aourt may
impost an extended term of imprisoaument as provided in this
section .. ,.'t §775.084(1)(b), Fla. Stat. (1989). Referring ©
subsection (4)(e) ‘‘in this section," " the court may then sentence
life felony defendants to life imprisonment because subsaction
(4)(¢) of the statute removes habitual violent felony offenders
from the sentencing guidelines, makes them ineligible for parole,
and removes their eligibility for gain-time (except that speci-
fied).

\?Ve recognize that other District Courts of Appeal have held
that the Act does not apply 1 life felonies. In Johnson v. Stare,
568 S0.2d 519 (Fla. 1st DCA 1990), and Walker v. State, 580
So.2d 281 (Fla. 4th DCA 1991), the defendants were convicted
of second degree murder, pursuant to Section 784.04(2), Florida
Statutes (1989), which was reclassified to a life felony, pursuant
to Section 775.087, Florida Statutes(1989), because of the useof
a fiream during the commissionof each murder. Ineach of these
cases, the trial court found the defendants to be habitual violent
felony offenders and sentenced them, pursuant to Section
775.084(4)(b)(1), to life in prison without eligibility for release
for fifteen years. The First and Fourth District Courts of Appeal
reversed for reseniencing stating that: “*{Tjhere is N0 provision
under the habitual violent felony offender statute for enhancing
the sentence of a defendant convicted of a life felony,"" Johnson
v. State,568 So.2d at 520, and *"Under the plain language of the
statute, only first degree felonies—not those which are already
made life felonies—can be enhanced under section
775.084(4)b)1," Walker v. State, 580 So0.2d at 281. See also
Graham v. Store, 583 So.2d 1107 (Fla. 1st DCA 1991) (holding
that Section 775084 does not apply to sentencing of defendant
convicted of life felony); Gholston v. Stare, __ So.2d __ (Fla, 3d
DCA Case No. 89-2826, opinion filed, December 17,1990) [16
FLW D4s] (holding that Section 775.084 does not apply D sen-
tencing of defendant convicted of sexual battery while armed
with a deadly weapon, s life felony); Barber v. Stare, 564 80.2d
a2t 1173 (in rejecting argument that habitusl offender statute is
unconstitutional, court tioted in dictum that statute was not ex-
pressly applicable 1 life felonies). The Fifth DRI Court of
Appesal in Power v. State, 568 So0.2d 511 (Fia, App. 5th DCA
1990), and the Second District Court of Appeal in McKinney v.
State, _ So0.2d __ (Fla. 2d DCA Case NO. 8902666, opinion
filed, July 24, 1901) (16 F.L.W. D1921]} have similarly stated
that life felony sentences are not subject to habitual offender
enhancement. See also White v. State, _ So.2d __ (Fla. 2d DCA
Case NO. 91-00295, opinion filed November 20, 1991) [16
F.L.W. D2935) (holding that trial court could not sentence de~
fendant as habitual violent felony offender because defendant's
second-degree murder conviction was reciassified to a life fslo-
ny): Paige v. State, 570S0.2d 1108 (Fla. 5th DCA 1990)(noting
in dictum that the habitual offender statute is inapplicable to life
felonies). However, sach of these decisions appear to have fo-
cused exclusively on subsections (4)(a) and (4)(b}—the portions
of the statute which increase the possible santence for specifiad
degrees of crimes. None of the opinions rendered by the other
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District Courts of Appeal addressad the Act in its enti or
ff&ciﬁcally discussed the applicability of subsection (4)(e) of the

Eor the reasoas discussed gbovas, we find that a more reason-

% construction of the statute, in accordance with legislative
intent, supports our holding that life felonies are subject to the
provisions of the habitual offender act, spesifically includin
Section 775.084(4)(e), and aceordingly affirm the sentencing
the life felony defendants as habitual offendzrs.® Although we
agre= with the above cited casas fiam the First, Fourth, and Fifth
District Courts of Apg<al holding that subsections775.084(4)(a)
and (b) do not apply to persons convicted of life felonies, the
result we reach herein is different than that reached by the other
District Courts of Appeal due to the fact that we find that the
remaining portions of Section 775.084, specifically including
subsection 775.084(4)(e), do apply to persons convicted of life
felonies. To that extent, we certify the conflict that apparently
exists between the result reached herein md the results reached
by the other District Courts of Appeal.

As to defendant Lamont’s conviction for burglary of an occu-
pied dwelling with a firearm, a first-degres felony punishable by
a terms Of ysars not excesding life imprisonment, the trial court
correctly seateaced the defendant to life imprisonment under the
habitual offender statute in accordance with the Florida Supreme
Court's rec#at holding in Burdick v. State, _ S0.2d Fla.
Case No. 78,466, opinion filed, February 6, 1992) (I7 FLW
§88], and this Court's holdings in Westbrook v. Store, 574 So.2d
1187 (Fla. 3d DCA 1991) and Henry v. State, $76 So.2d 409
(Fla. 3d DCA 1991). Thus, as to that offense, we note an alter-
native basis for affirming our finding that the habitual offender
statute was properly applied to Lamont. However, we reverse
and vacate that part of defendant Lamont's sentence containing

ihe provision that he serve a minimum mandatory of 15 years,

¢ trial court incorrectly ascrb<d itsauthority as to the 15year

inimum 1o the provisions of Saction 775.084(4)(x) and Section
775.082(1), neither of which are applicable to the offense for
which Lamont was convicted.

As D dsfendant Brooks, we find the trial court erred in con-
victing and sentencing Brooks for improper exhibition of a fire-
arm, in addition to convicting aad sentencing him for the second
degree murder which involved his possession and use of the same
firearm. Dual convictionsand sentences for murder With a fire-
arm and improper exhibition Of the same firearm are violative of
the double jeopardy clause Of the state md federal constitutions.
Cleveland v. State, __ So.2d __ (Fla, Case NO. 77,491, opinion
filed, October 17, 1991) [16 F.L.W. $675]; Dixon v. State, 546
So0.2d 1194 (Fla. 3d DCA 1989), approved, 558 So.2d 1001
(Fla. 1990); Evans v. State, 528 So.2d 125 (Fla. 3d DCA 1988),
appeal afier remand 545 So.2d 452 (Fla. 3d DCA), review
cgnled554 $0.2d 1167(Fla. 1989).

In conclusion, both the finding by the trial court that Brooks
and Lamont are habitual felony offeaders, as provided for n
Section 775.084, Florich Statutes (1989), and the subsequent
seatencing Of the defendants thersunder are affirmed. Other then
subsections r)(u) and (b), all portions of Section 775.084, spe-
cifically Includingsubsection (4)(e), fully apply 10 each of these

. Aceordingly, each of the defendants were properly
sentencad to life imprisonment and neither ofthem shall be eligi-
ble for eonsideration for parole. The portion of each defendant's
sentence that requires that they serve fifteen (15) years before
being eligible for release, purportedly pursuant to subsection
(4)() and/or (4)(b), is vacated since such language is both with-

t statutory basis and, inview of the foregoing, moot. Lastly, as

reku:&d@gu.sscd, Brooks’ conviction and sentence for im-
proper exhibitionof a fircarm isvacated.

Affimmed in part and reversed in part. (SCHWARTZ, CJ.,
and BARKDULL ,NESBITT, JORGENSON, COPE and GER-
STEN, 1J. ,concur))

"The facts surmounding the arei and convietion of defendant Brooks are 44
follows. James Brooks shot and killed one Leon Ned at approximaiely 3:00
a.m. outside 4 local bar. Brooks defense at trial was that the shooting was an
accident induced through woluntary intoxicstion, Brooka bad <o heavily
drinking, and was walking in frort Of the bar, when he sumbked aod fell onto
the hood of Ned's car. Ned gol out Of the car and L ¢ two men began W fght.
MNed then grbbed o black jack and repeatedly struck Brooks. The two were
scparated, and Brooks went 1o \he Dar, Shorly wherealler, Brooks returned wo
Whe car with 4 gun and shat Ned. According to Brooks, he caly wanled w
frighten Ned with the gun; hawever, he was dazad from L ¢ liquor aad wounds
to his herd, and stumbled, aecidendy Reiking the roof of tie car and causing the
gunio discharge.

The facts surrounding defendant Lamont's arvest and coaviction are as
follows. Lamont entered the bome of the female viclim early ont morming car-
rying a handgun, He then sommited 4 nonconsensual sexual battery on the
viem afler directing her inlo her bedroom, Afer the sexual batiery, Lamoat
directed the victim aad her four year old son at gunpoint 10 go into the bathroom
and remain there, or they would b barmed,

3Section 794.011(3) states specifically that: ™' Aperson who commits sexusl
battery upon a persaa 12 years of 43¢ or older, without that persod’s consent,
1ad in the prosess thereof Wies O threatensto Ui a deadly weapoa . . .is guilty
of a life felony, punishable 15 provided ina. 775,082, s, 775.083 or 775.084."
(Emphasis added). Section 810,02 mads in pertinent part: ''Burplary & o feloay
of ¢ first degree, punishable by imprisonment for a term of mot exceed-
ing lifc impAsonment O as prowided ins 775.082, 8. 775.083 or s 975.084 if,
in th¢ course OF committing the ofT¢nse, the offender: . . .(b) is armed .. .."
(Emphasis added.). And. Section 787.01(2) sai¢s in pertinent past: ™" Apeion
who kidnaps 4 pecson is guilly of 4 felony OF the firs d¢gree, punishable by
imprisonment for 4 term Of years not exceeding life or as prowided in 1.
T15.082,1.775.083,0r 5. 775.034." (Emphasisadded),

‘Morcover, the sexusl battery statute under Which defendant Lamoal was
convicted, Section 794.011(3), specifically refers 10 a life felony coaviction 11
being subject 10 h e penally provisions of Section T775.084, The = ol battery
satule siafes, in pertinent part, that: *'A person who commits sexual battery . . .
is guilly of a life felony, punishable 13 provided in s, 775.082,5, 775,083, 0r 1
775.084," (Emphasis added.) It is evident {rom this satutory. language thal the
kgislature did In fact imtend for the habiwal efender satuis o apoly w0 lifc
fclonies,

*The fact that lifz fclonies are mot provided for as 4 specific eategory in
subsections (4)(a) and (4)(b) of the Act is not illogical or a “legislative over-
sight'" as urged by the defendants, because the maximum ¢ pesible
for habitual efendecs~life imprisonment with no parole—as ¢leardy provided
for in (4)(c), makes it unnecessary lo provide for further enhancement in the
olher subsections.

“The Florida Supreme Court in Suie v. Webb, 398 $0,24 820 (Fla. 1981)
poied that a fundamenial rule of statwtory construction in piving effect o kgis-
lative inlent is to focus UPON the statute as 4 whole. The court stated apecifically
that:

To determine fegistalive indent, wt must consider the act as & whole-
*the evil 1o be corrected, the language Of the act, ineluding L tike, the
history of its enactmen, and the state of the Lrw already in existence
beasing onl c subjest,”’
State v. Webb, 398 So.2d st 124 (quoting Foley v. State, 501 So.2d 179, 184
(Fla. 1951) (emphasis omitted).

"In the recent case of Westbrook v. Suie, $74 50.24 1187 (Fla. 3d DCA
1991), this Court held thal e defendant, who was convicted Of robbery Wit
deadly weapon, a4 Art degres felony punishable by Life imprisoament, was
properly seniersed to lifc imprisonment pursuant 10 the habiwsl feloay s der
®alul¢ because the robbery statute under which L ¢ defendant was coavicted
permils, on its face. seniencing pursuant (o the babilual feloay o maler statute.
We also reognizad removal of the babitual offeader faluls from the senleacing
guidelines in order to impose enhanced penalties, As we stated in Westbrook,
574 S0.24 at 1188:

First, the robbery statute on its face permits sentencing wnder the habit-
ual ofTerder statute. Even though convictionundsr section 812.13(2)n)
is 4 first-degree felony punishable by life imprisoament, the trial judge is
required 10 emter a guidelines sestence. In defendacks case, his
guidelines scoreshect towal provided for a recommended senience Of
twelve 10 savenlsen years, not lifc imprisonment. The defeadant's high-
¢st permitied sentence under the guidelines, without the necessity of
written ressons for dcparture, would have been twenty-two yesrs impris-
onment with 4 one-cell upward departure. However, because the rob-
bery stawle permils seatencing under the habilual offender statute where
applicable. e wial judge, upon finding the delendant recadivist, was
permitted 10 imposc the enhanced |ifc sentence.

Sesondly, the statemnent in Barber, 564 $0.2d at 1173, concerning the
possible nonapplicability of Be habiual offender siaunte to those con-
victed of a firs dszre= life felony is pursly dicla. Morcover, Barber is
not controlling here since the habitual offender statute addressed in that
case was the 1987 version which wai substantially rewrittea by the
Florida Legislature . . .to take penaliics preseribed under the habitual
olfender salule outsids the provinee Of the senlencing guidelines and 10
aliow the trial court (o impose the penaltly of life imprisoament on a
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defendant by simply making » determination that the defendant fit the
statutory definition of a habitual felony offender. See Owens v. Ssate,
560 50.2d 1260 (Fla. 15t DCA 1990).
alio Ch. 88-131, §6, Laws OF Fla.
aflirming the defendants sentences, we note that the trial courts appar-
frtempted (o apply 4(a) and 4(b), but neither of these subsections contain
any provisions relating 1o life felonies. Thus, technically the sentencing order is
incorreet, However, because we find 4(c) applies, the judge was permitied |o
give the defendantslife imprisonment without the bene(it Of parole.

(HUBBART, JUDGE , dissanting.) | must rwpectfullg dissent. I
would reverss the life sentences, together with the fifteen-year
mandatory miaimum terms, which were imposed below as ha-
bitual violent felony offender sentences under Section
775.084(4)(®), Florida Statutes (1989), () on the defendant
James Edward Brooks for the reclassified life felony of second-
degree murder With a firearm, §§ 782.04(2), 775.087(1)(a), Fla.
Stat. (1989), and (2) on the defendant Andre Lamoat for
(1) the life felony of ssxual battery with a deadly weapon,
§794.011(3), Fla. Stat. (1989), and e{)% the reclassified life felo-
ny of kidnapping with a firearm 95 787.01(2), 775.087(1)s),
Fla. Stat. (1989)—and remand the cause to the trial court with
direstions to resentence the above defendants pursuant to the
seatencing guidelines.

I

| would reach this result becauss, simply stated, the Habitual
Offender Act [§ 7/5.084, Fla. Stat. (1989)] by its plain terms
contains NO extendad term of imprisonment for a life felony con-
viction—and consequently, s defendant who is convicted of a life
felony, as here, mst be sentenced under the sentencing guide-
lines. §§ 921.001(4)(a); 921.005, Fla. Stat. (1989);
Fla.R.Crim.P. 3.701, 3.988. Section 775.084(4)(a), (b), Florida
Statutes (1989), sets out in its entirety the extended terms of
risonment for a defendant who qualifies as an habitual felony
Gﬂder {§ 775.084(1)(a), Fla. Stat. (1989)] or an habitual vio-

tfelony offender(§ 775.084(1)(b), Fla. Stat. (1989)):

“(4)(a) The court, in conformity with the procedurs estab-
lished in subsection (3), shall sentence the habitual felony of-
fenderas follows:

1, In the case ofa felony ofihe firstdegree, for life.

2. In the case of a felony of the second degree, for a term of
years not ex¢seding 30.

3. In the case of a felony of the third degree, for a term of
years not exceeding 10.

(b) The court, in conformitywith the procedure established in
subsection(3), may sentencethe habitual violent felony offender
as follows:

1. In the case of a felony of the first d¢gr#2, forlife, and such
offendershall not be eligiblefor rajeass far 15 years.

2. In the case of a felony of the second dcgm, for a term of
¥ears not exceeding 30, aad such offender shall not be eligible
or release for 10years.

3. In the case of a felony of the third degree, for a term of
¥ears not excesding 10, and such offender shall not be eligible

or releass for § years."

Plainly, the statute contains NO extended term of imprisonment
for 2 defendant who is convicted, as here, OFa life felony. In-
dead, the seatencss imposed in the case at bar—Ilife imprison-
ment with no eligibility for relezse for fifteen ysars—repezsent
the extended term of imprisonment for an habitual violent felony
offender who has been convicted of a felony in the fiist degree,
not a life felony. § 775.084(4)b)(1), Fla. Stat. (1989). This
being so, it is cleat that the above sentence under review must be

ersed and the cause remanded for resentencing under the

fencing guidelines; this result is in full accord Wil the deci-

ns Ofthe First, Secoad, Fourth, and Fifth District Courts of
Appeal which, when presented With the same issue, have come to
precisely the sameconclusion.

I
I think today's ¢ontrary decision—which puts us in conflict

with every district court in the state on this issue—represents a
classic example of judicial legislation which we have no authority .
to accomplish. Under the guise of statutory interpretation, the
eourt has simply rewritten the Habitual Offender Act s¢ a5 to ™
provide an extended term of life imprisonment with no pacale for
an habitual violent felony offender who is convicted, as here, of a
life felony. The court purports to find this extended terrn of im-
prisonment in Section 775.084(4)(e), Florida Statutes (1989),
which providesas follows:

‘“(¢) A sentenceimposad under this section shall not be sub-
ject to the provisions of s. 921.001. The provisions of chapter
947 shall not be applied to such person. A defendant sentenced
under this ssction shall not be eligible for gain-time granted by
the Department of Corrections except that the department may
grantup to 20days of incentive gain-ime each morth as provid-
ed forins. 944.275(4)(0)."’

Obviously, this subsection contains mo extended term of
imprisonment for a life felony conviction or, for that matter, any
other felony conviction; it provides anlly that as to sentences im-
posad under the Habitual Offender Act [which are exclusively
found in Section775.084(4)(a),(b)]. the sentencing guidelines(s.
921.001], probation and parole [ch. 947], and gain time {¢xcept
for s. 944.275(4)(b)] are inapplicable. TO find in this subsection
an extended term of imprisonment for an habitual violent felony
offenderwho is convicted of a life felony, as the court has done,
is to find somethingwhich simplyis not there.

Although legislative intent is the polestar by which the court
must be guided when interpreting & statute,? where the language
of a statute is clear and unequivocal, as here, legislative intent
may be gleaned from the words of the statute, and the court's
duty is to give effect to the plain and unambiguous language of
the statute without resorting to rules of construction.' Clearly,
this court has no authority under the guise of statutory construc-
tion to amend a statute, as here, in order to accompiish a desir-
able policy goal or avoid untoward consequences,* as, without
question. thejudiciary ‘*cannot rewrite legislative acts.”” Burdick
v. Store, __ $0.2d (Fla. 1992)(case no. 78,466; opinion
filed February 6, T002) [17F.L_W_"S88]. Moreover, it is well
settled that a penal statute, as here, must be strictly construed
according to its literal terms in a manner most favorable to the
accused and cannot be extended in-scope beyond that. As the
Florida Supreme Court has recently statex:

**One of the most fundamental principles of Florida law is that
penal starutes must be strictly construed accordingro their letter.
E.g., Stare v. Jackson, 526 50.2d 58 (Fla. S State ex rel.
Cherry v. Davidson, 18 Fla, 954, 130 Se. 177 (1RBD); Ex parte
Bailey, 39Fla. 734,23 S0. 552 (1897). This principle ultimately

rests on the due process requirementthat erimisal statutes NSt
ray with some precision exactly what is prohibited. £.g., Brown
v. State, 358 So0.2d 16 (Fla. 1978); Franklin v. Stare, 257 So.2d
2l (Fla. 1971); State v. Moo Young, 566 $o.2d 1380 (Fla. 1st
DCA 1990). Words and meanings beyond the literal language
may not be entertained nor may vagueness become a reasonfor
broadening a penal statute,

Indeed, our system of jurisprudence is founded on a belief
that everyone MUBL be given sufficient notice of those matters that
may result in a deprivation of life, liberty, or property. Scull v.
Srare, 569 S0.2d 1251 (Fla. 1990) (on petition for elarification);
Franklin, 257 So.2d at 23. For this reason,

[a] penal statute must be Written in language sufficiently defi-

nite, when measured by common understanding and practice,

to apprise ordinary persons ofcommon intelligence of what
conductwill render them liable to be prosecuted for its viola-£:
tion.
Gluesenkamp v. State, 391 $0.2d 192, 1B (Fla. 1980), cerr.
denied, 454 US. 818, 102 §.Ct. 98, 70 L.Ed.2d 88 (1981)
(citalions omitted), Elsawhere, we have said that

[s}tatutes criminal in character nust be strictly construed, In

ite application to penal and criminal statutes, the due process

requirementof definitenessis ofespecial importance.
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State ex rel. Lee v. Buchanan, 191 So.2d 33, 36 (Fla. 1966)

(citations omitted); accord State v. Valentin, 105 N.J. 14, 519

A.2d 322(1987). Thus. to the extent that definiteness is lacking,

a stature must be construed in the Manner mostfavorable to the

accwced. Palmer v. Stare, 438 So.2d 1, 3 (Fla. 1983); Ferguson
., Stare. 377 S0.2d 709 (Fla. 1979).

The rule of strict construction also rests on the doctrine that
the power to create crimes and punishments in derogation of tae
commoan law inheres solely in the democratic processes of the
legislative branch. Borges v. State, 415 So.2d 1265, 1267 (Fla.
1982); accord United States v. L. Cohen Grocery Co., 255 U.8.
81, 87-93, 41 $.Ct. 298, 299-301, 65 L.Ed. 516 (1921) (apply-
ing same principle © Congressional authority). As we have
stated,

The Florida Constitution requires a certain precision defined

by the legislature, not legislation articulated by the judiciary.

See Articlell, Section3, Florida Constitution.

Brown, 358 So.2d at 20; accord Palmer, 438 So.2d at 3. This
principle can be honored only if criminal statutes are applied in
their strict sense, not if the courts use some minor vagueness to
extend the statutes '’ breadth beyond the strict language approved
by the legislature. TO do otherwise would violate the separation
of powers, Art. I, § 3, Fla, Const,""

Perkins v, State, 576 S0.2d 1310,1312-13(Fla. 1991)(emphasis
added) (footnote omitted), The court's holding today, which
broadens the scope of the Habitual Offender Act beyond its strict
terms, does obvious violence to the above rules of statutory con-
struction; clearly. the court has liberally [rather than strictly]
construed a penal statute beyond its express terms in a manner
most favorableto the state [rather than the defendant] and in the
process has engaged inimpermissiblejudicial legislation.

One final point. The court relies, in part, on language which is
found in all Florida statutes proscribing felonies [including the
felony statutes involved in this case],namely, that a violationof a
elony statute inter alia is ""punishable ... as provided in s.

082, s. 775.083, or s. 775.084."" (emphasis added). One

ust consult each Of these referenced statutes, however, to deter-
mine the nature of the punishment prescribed; if no such punish-
ment is provided by one or more of these statutes, as here, obvi-
ously no penalty can be imposed thereunder.

For the above-stated reasons, then, | would reverse the life
seatences, which were imposed below under the Habitual Of-
fender Act for life felony convictions, and remand for resenten-
cing under the sentencing guidelines, (BASKIN, FERGUSON
and GODERICH, JJ., concur.)

‘FIRST DISTRICT: Gholston v. State, 589 $0.2d 307 (Fla. 1st DCA 1991);
Johnosog v. State, 568 S0.2d 519 (Fla. 1st DCA 1990); Barber v. Sute, 564
50.2d 1169 (Fla. 12t DCA), rev. denied, 576 S0.2d 284 (Fla. 1990); SECOND
DISTRICT: Ledesoa v, State, 528 S0.2d 470 (Fla. 2d DCA ; FOURTH
DISTRICT: Newton v. State, 581 $0.2d 212 (Fla. 4th DCA), juris. accepied,
589 Sa.2d 201. 292 (Fia. 190); Walker v. State, 580 §o0.2d 281 (Fla. &h
DCA), juris. accepted, 530 So0.2d 292 (Fla. 1991); FIFTH DISTRICT: Power v,
State, 368 50.2d 51| (Fia, 5th DCA 1990).

IParker v. State, 406 So.2d 1089 (Fla. 1981).
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‘:minnl law—Sentencing—Habitual offender—Life fclony—No
PFEBF to impose life sentence without parole for life felony of
second degree murder with firearm under habitual offender
statute—Error t0 impose 15-year mandatory minimum—
Conflict certified—Separate convictions and sentences for sec-
ond degree murder with firearm and possession of firearm in

commission of that murderimproper

ANTHONY SESSIONS, Appellant, vi. THE STATE OF FLORIDA, Appel-
lkee. 3rd District. Case No. 90-2186. Opinion filed February 18, 1092, An
Appul from the Circuit Court for Dade County, Allen Komblum, Judge. Ben-
nett H. Brummer, Public Defender and Lydia A. Fernandez, Special Assistant
Public Defender, for appellant. Robert A. Butterworth, Atlomey Genera! and
Jorge Espinosa, Assistant Attorney General, for appellee,

(Before SCHWARTZ, C.J.,and HWBBART and GERSTEN,
1)

{(SCHWARTZ, ChiefJudge.) Afterajury trial, the appellantwas
convicted of second degres murder with a firearm and possassion
of a firearm in the commission Of the second degess murder.
While the only substantive point is frivolous, two other issues
require further treatment.

1. On the authority of Lamont v. State, _ 'So.2d __ (Fla. 3d
DCA Case nos. 89-2917 & 90-1419, opinion filed, this date) [17
F.L.W. D507}, the life sentence without parole imposed upon
Sessions for the life felony of second degree murder with a fire-
am is affirmed under section 775.084(4)(¢), Florida Statutes
(1989) of the habitual offender act. The fiftezn year minimum
mandatory provision is, however, vacated, Sez Lamont,
So.2d at _; slipop. at 14-15. We make the same certifications of
conflict asthose contained in the Larmons opinion.

2. The separate judgment and sentence for possession of the
firear are also set aside on the authority of Cleveland v. State,
587 S0.2d 1145(Fla. 1991). Accord Davis v. State, __ S0.2d
(Fla. 3d DCA Case no. 90-2443, opinion filed, December 3,
1991)[16 FLW D2990).

Affirmed in part; reversed inpart. (GERSTEN, J., concurs.)

(HUBBART, JUDGE , concurring.) | think the tmal court erred
in sentencing the defendant to life imprisonment without parole
(with a fifteen-year mandatory minimum term) as a habitual
violent felony offender under Section 775.084, Florida Statutes
(1989), for the life felony of second-degres murder with a fire-
arm; this is so because the Habitual Offender Act contains no
extended terms of imprisonment for a life felony conviction as
here. Accordingly, the sentence under review should be reversed
and the cause remanded to the trial court with directions to resen-
tence the defendant under the sentencing guidelines, rather than
the Habitual Offender Act. This result reflectsthe views which |
expressed in my dissenting opinion in Lamont v. Stale, __ So.2d

(Fla. 3d DCA 1992?_(case nos. 89-2917 and 90-1419, opinion
filed this date) [17 F.L.W.D507] (en banc) (Hubbart, J., dis-
senting) and is in accord with decisions of the First, Second,
Fourth and Fifth District Courts of Appeal.'

Nonetheless, 1 am obviously bound by the contrary decision of
the en ban¢ majority in Lamont, and, therefore, reluctantly con-
cur with the court’s decision to affirm the sentence under review,
althou?h striking the fifteen-year mandatory minimum provi-
sion, | concur with no reservations, ,however, in the court's
decision on the remaining points on appeal as discussed and
disposed Of in the court's opinion.
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(Fla. 5th DCA 1990). r  x %

Contracts—Guaranty—No errorin entering summary judgment
in favor of defendant in action seeking to hold president of corpo-
ration liable as guarantor on loan to corporation where credit
application was ambiguous as to president's individual liability
nnd where there was substantial competent evidencethat parties
understood that president did not intend to be personally liable
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