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PRELIMINARY STATEMENT 

Petitioner, Lester Joyner ,  was the Appellant in the Second 

District C o u r t  of Appeal and the defendant in the trial court. 

Respondent, the State of F l o r i d a ,  was the Appellee in the Second 

D i s t r i c t  Court of Appeal. The record on appeal will be referred to 

by the symbol "R" followed by the appropriate page number. 
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STATEMENT OF THE CASE AND FACTS 

On February 8 ,  1990,  t h e  S ta te  A t t o r n e y  f o r  t h e  T h i r t e e n t h  

J u d i c i a l  C i r c u i t  i n  and f o r  H i l l s b o r o u g h  County, F l o r i d a ,  charged  

t h e  P e t i t i o n e r ,  LESTER JOYNER, w i t h  possession of c o c a i n e  i n  

v i o l a t i o n  of s e c t i o n  893.13 (1) (f) . F l o r i d a  S t a t u t e s  (1989) . (R6-8) 
On February 23, 1 9 9 0 ,  t h e  t r i a l  c o u r t  a c c e p t e d  Mr. J o y n e r ' s  plea  of 

n o l o  c o n t e n d e r e  and n o t i c e d  and sen tenced  him t o  two y e a r s  on 

community c o n t r o l  as a " subsequen t  f e l o n y  offender , I t  c o n c u r r e n t  

w i t h  community c o n t r o l  imposed i n  1988 and 1989 v i o l a t i o n  of 

p r o b a t i o n  cases. (RlO-18, 62-64) Mx. Joyner  ' s  g u i d e l i n e s  recom- 

mended s e n t e n c e  called f o r  any  n o n - s t a t e  p r i s o n  s a n c t i o n ,  or 

community c o n t r o l  o r  t w e l v e  t o  t h i r t y  months i n  prison. (R12) 

On May 2 3 ,  1990,  t h e  c o u r t  revoked H r .  J o y n e r l s  conrmunity 

c o n t r o l  on t h e  c h a r g e  of possession of c o c a i n e  and s e n t e n c e d  him t o  

t e n  years i n  p r i s o n  as a "subsequent  f e l o n y  o f f e n d e r , "  a p p a r e n t l y  

based on t h e  p r i o r  c o n v i c t i o n s  i n  1988 and 1989.  (R70-71, 28-31) 

0 

The court imposed a s a n c t i o n  of five years on p r o b a t i o n  on t h e  

o t h e r  two cases, t o  follow the t en -yea r  p r i s o n  s e n t e n c e .  (R70-71) 

On December 1 2 ,  1990,  Mr. Joyner  f i l e d  a pro se  p e t i t i o n  f o r  

w r i t  of habeas c o r p u s ,  seek ing  a be la ted  a p p e a l  of  t h e  judgment and 

s e n t e n c e  imposed on t h e  c h a r g e  of possession of c o c a i n e .  (R40-45) 

The Second D i s t r i c t  Cour t  of Appeal g r a n t e d  Mr. J o y n e r ' s  pro s e  

motion on J a n u a r y  1 6 ,  1 9 9 0 .  (R46) 

On appeal Mr. Joyner  a s s e r t e d  t h a t  his s e n t e n c e  of "habituali- 

zed community control" fo l lowed by  a t en -yea r  p r i s o n  sentence upon 

r e v o c a t i o n  of t h a t  community c o n t r o l  c o n s t i t u t e d  an  i l l e g a l  

2 
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application of Fla. Stat. § 775.084 and C h a p t e r  948 ,  requiring his 

s e n t e n c e  t o  be vacated. On F e b r u a r y  1 9 ,  1 9 9 2 ,  the appel la te  c o u r t  

affirmed P e t i t i o n e r ' s  judgment  a n d  s e n t e n c e ,  h o l d i n g  t h a t  a n y  e r ror  

complained of was waived b e c a u s e  t he re  was n o  o b j e c t i o n  t o  t h e  

conmiunity c o n t r o l  sentence when it was imposed and Mr. J o y n e r  d i d  

n o t  appeal t h a t  i n i t i a l  s e n t e n c e .  

3 



SUMMARY OF THE ARGUMENT 

Petitioner's sentence of habitualized conimclnity control 

followed by prison upon its revocation is an unauthorized and 

i l l - ega l  sentence. A sentence which is illegal as a matter of law 

may be successfully challenged at any time. Legislative intent, 

the plain meaning of section 775.084 and Chapter 948, and public 

policy considerations compel a holding that Petitioner's sentence 

must be vacated. 



ARGUMENT 

ISSUE 

WHETHER THE TRIAL COURT ERRED BY 
I M P O S I N G  COMMUNITY CONTROL AS A 
HABITUAL FELONY OFFENDER? 

The P e t i t i o n e r ,  L e s t e r  J o y n e r ,  c h a l l e n g e s  h i s  t en -yea r  p r i s o n  

s e n t e n c e  as a h a b i t u a l  f e l o n y  o f f e n d e r  on grounds  it is i l l e g a l .  

H i s  case i n v o l v e s  t h e  p r a c t i c e  by t r i a l  c o u r t s  of f i n d i n g  a pe r son  

t o  be a h a b i t u a l  o f f e n d e r  ( w i t h o u t  meet ing  t h e  r e q u i r e d  statutory 

proof), b u t  t h e n  imposing an i n i t i a l  s a n c t i o n  of p r o b a t i o n  or  

community c o n t r o l  r a t h e r  t h a n  p r i son .  Upon r e v o c a t i o n  of t h i s  

" h a b i t u a l i z e d  p r o b a t i o n  or  community c o n t r o l , "  t h e  t r i a l  court  t h e n  

imposes a l e n g t h y  h a b i t u a l i z e d  prison s e n t e n c e .  1 

With r e g a r d  t o  t h e  i l l e g a l i t y  of Mr. J o y n e r ' s  o r i g i n a l  

s e n t e n c e  of h a b i t u a l i z e d  community c o n t r o l ,  t h e  p l a i n  language  of 

t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  a p p l i e s .  I n  1 9 7 1  t h e  F l o r i d a  

L e g i s l a t u r e  c r e a t e d  s e c t i o n  775.084 of t h e  F l o r i d a  S t a t u t e s  t o  

p r o v i d e  f o r  ex tended  terms i n  t h e  s t a t e  p e n i t e n t i a r y  f o r  second and 

subsequen t  c r i m i n a l  o f f e n d e r s .  (Emphasis a d d e d ) .  Ch. 71-136, § 5, 

Laws of F l a .  I n  1975 references t o  subsequen t  offenders and t h e  

state p e n i t e n t i a r y  were d e l e t e d  by amendments which p rov ided  

ex tended  terms of imprisonment f o r  h a b i t u a l  f e l o n y  o f f e n d e r s  

(eniphasis a d d e d ) .  Ch. 75-116, 5 1, Laws of F l a .  The d e f i n i t i o n  of 

T h i s  p r a c t i c e  h a s  been p r e s e n t  i n  numerous cases i n  
H i l l s b o r o u g h  and P o l k  c o u n t i e s ,  w i t h  t h e  c o u r t s  imposing u l t i m a t e  
sentences of up t o  40 and 60 y e a r s .  
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h a b i t u a l  f e l o n y  o f f e n d e r  t h e n ,  and now, is "a d e f e n d a n t  f o r  whom 

t h e  c o u r t  may impose an ex tended  term of imprisonment . . ." 
(Emphasis added) .  § 775.084, F l a .  S t a t .  ( 1 9 7 5 ) ;  5775.084, F l a .  

Stat. (1989). 

S e c t i o n  775 .O841, F l o r i d a  S t a t u t e s  (1989)  s t a t e s  t h e  l e g i s l a -  

t i v e  i n t e n t  t o  " i n c a r c e r a t e  [ h a b i t u a l  offenders] f o r  ex tended  

terms." (Emphasis a d d e d ) .  S e c t i o n  775.0843(2) ( d )  a l s o  p r o v i d e s  

" [ a l l 1  r e a s o n a b l e  p r o s e e u t o r i a l  e f f o r t s  s h a l l  be made t o  persuade 

t h e  c o u r t  t o  impose t h e  most s e v e r e  s a n c t i o n  a u t h o r i z e d  upon a 

person c o n v i c t e d  a f t e r  p r o s e c u t i o n  as  a c a r e e r  c r i m i n a l  ." (Emphasis 

a d d e d ) .  The g r a n t i n g  of community c o n t r o l  or p r o b a t i o n ,  t h e  

p u r p o s e s  of which a re  t o  r e h a b i l i t a t e ,  f o r  a h a b i t u a l  f e l o n y  

o f f e n d e r  i s  s q u a r e l y  i n  d e r o g a t i o n  w i t h  t h e  stated legislative goal  

of enhanced punishment by ex tended  terms of impr isonment ,  & 

Ste iner  v .  Sta te ,  591 So.2d 1070,  1073 (Fla. 2d DCA 1991) (LEHAN, 

J., Specially c o n c u r r i n g ) .  

I n  t h i s  case t h e  A p p e l l a n t  i n i t i a l l y  was p l a c e d  on community 

c o n t r o l  as  a "subsequent  felony o f f e n d e r , "  a s e n t e n c i n g  a p p l i c a t i o n  

n o t  w i t h i n  the meaning of t h e  h a b i t u a l  o f f e n d e r  o r  p r o b a t i o n  and 

community c o n t r o l  s t a t u t e s .  A c o u r t  canno t  extend t h e  meaning of 

a s t a t u t e .  Where t h e  language  of a p e n a l  s t a t u t e  is c l e a r ,  p l a i n ,  

and w i t h o u t  ambigu i ty ,  e f fec t  m u s t  be g i v e n  t o  it a c c o r d i n g l y ;  and 

t h e  c o u r t s  a re  wi thou t  power t o  r e s t r i c t  o r  ex tend  t h e  meaning. 

Graham v .  S t a t e ,  472 So.2d 4 6 4 ,  465 (Fla. 19851, c i t i n q  F i n e  v .  

Moran, 74  F l a .  417, 77 So. 533, 536 (1917) Graham s t a n d s  fo r  t h e  

p r o p o s i t i o n  t h a t  p e n a l  statutes are  t o  be s t r i c t l y  c o n s t r u e d  and 

6 



n e i t h e r  t h e  s t a t e  nor  t h e  c o u r t  can  rely on a n o t h e r  s t a t u t e  t o  

ex tend  t h e  meaning of t h e  a p p l i c a b l e  s t a t u t e .  T h i s  fundamenta l  

p r i n c i p l e  was emphasized i n  P e r k i n s  V. Sta te ,  576 So.2d 1310 ( F l a .  

19911, where t h e  c o u r t  s a id  words and meanings beyond t h e  l i t e r a l  

language  may n o t  be e n t e r t a i n e d  no r  may vagueness  become a reason  

f o r  b roaden ing  a p e n a l  s t a t u t e .  The r u l e  of s t r i c t  c o n s t r u c t i o n  of 

c r imina l  s t a t u t e s  is a l s o  e x p l i c i t l y  c o d i f i e d  i n  s e c t i o n  775.021 

(1) , F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) .  

Here, under  t h e  authorities c i t e d  and t h e  p l a i n  Language oT 

s e c t i o n  775.084, it canno t  be contended  t h a t  t h e  legislature rrlearti. 

t h a t  a f i n d i n g  of h a b i t u a l i z a t i - o n  allows a c o u r t  t o  impose 

p r o b a t i o n  o r  community c o n t r o l  i n  l i e u  of p r i s o n .  The  s t a t u t e ,  as 

p l a i n l y  worded, means a d e f e n d a n t  is  t o  go t o  p r i s o n  when p r o p e r l y  

found t o  be a h a b i t u a l  o f f e n d e r  and i s  t o  suf fe r  a more ex tended  

term i n  prison. I f  a c o u r t  decides t h a t  a s e n t e n c e  as a h a b i t u a l  

o f f e n d e r  is  n o t  p r o p e r  o r  n e c e s s a r y ,  s e n t e n c e  is  t o  be imposed 

wi thou t  regard t o  t h e  s t a t u t e .  5 7 7 5 . 0 8 4 ( 4 )  ( c ) ,  F l a .  Stat. (1989). 

Clearly t h i s  means t h a t  t h e  c o u r t  would be res t r ic ted  t o  the 

s t a t u t o r y  maximum o r  g u i d e l i n e s  s e n t e n c e ,  u n l e s s  a v a l i d  r eason  fo r  

departure  e x i s t e d .  Sta t e  v .  Jones, 559 So.2d 204 ( F l a .  1 9 9 0 ) .  

0 

T h e  terms h a b i t u a l  o f f e n d e r  and p r o b a t i o n  a re  m u t u a l l y  

e x c l u s i v e .  C e r t a i n l y  t h e  two s e n t e n c i n g  alternatives a r e  i n  

o p p o s i t i o n .  I n  p l a c i n g  a d e f e n d a n t  on p r o b a t i o n  under  s e c t i o n  

948.01(3) I F l o r i d a  S t a t u t e s  (1989) , t h e  t r i a l  c o u r t  j u d g e  f i n d s  

t h a t  "the d e f e n d a n t  is  n o t  l i k e l y  a g a i n  t o  engage i n  a c r i m i n a l  

c o u r s e  of conduct  and t h a t  t h e  ends  of j u s t i ce  and t h e  welfare of 
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s o c i e t y  do n o t  r e q u i r e  t h a t  t h e  d e f e n d a n t  p r e s e n t l y  suf fe r  t h e  

p e n a l t y  imposed by l a w . "  Whereas, i n  f i n d i n g  a d e f e n d a n t  t o  be a 

h a b i t u a l  o f f e n d e r ,  t h e  t r i a l  c o u r t  judge i s  d e t e r m i n i n g  t h a t  t h e  

d e f e n d a n t ' s  p r i o r  conduct  is  i n d i c a t i v e  of f u t u r e  c r i m i n a l  conduct  

and t h a t  he is  i n h e r e n t l y  a danger  t o  s o c i e t y .  S 775.084, Fla. 

S t a t .  (1989). 

As t o  t h e  i n c o n g r u i t y  of the s t a t u t o r y  schemes, t h e  c o u r t  i n  

S c o t t  v .  S t a t e ,  550 So.2d 111, 1 1 2  (Fla, 4 t h  DCA 19891, rev. 

dismissed ,  560 So.2d 235 (1990), s a i d :  

W e  doubt t h a t  t h e  l e g i s l a t u r e  e v e r  i n -  
t ended  t h a t  a p e r s o n  c o u l d  b e  p l a c e d  on proba-  
t i o n  and t h e n ,  years l a t e r ,  i f  t h e  p r o b a t i o n  
f a i l e d ,  be s u b j e c t e d  t o  t h e  p r o v i s i o n s  of t h e  
h a b i t u a l  o f f e n d e r  s t a t u t e .  I n  f a c t ,  t h e  
f i n d i n g s  r e q u i r e d  t o  o r d e r  p r o b a t i o n  a re  
precisely o p p o s i t e  t o  t h e  f i n d i n g s  r e q u i r e d  t o  
invoke  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e .  The  
purpose of h a b i t u a l i z a t i o n  is  t o  p r o t e c t  
society a g a i n s t  h a b i t u a l  o f f e n d e r s  , . . 
P r o b a t i o n ,  on t h e  o t h e r  hand, may o n l y  be 
imposed i f  it a p p e a r s  t o  t h e  c o u r t  t h a t  t h e  
d e f e n d a n t  is  n o t  l i k e l y  a g a i n  t o  engage i n  a 
c r i m i n a l  c o u r s e  of conduct  and t h a t  t h e  ends 
of jus t ice  and the welfare of s o c i e t y  do n o t  
r e q u i r e  t h a t  t h e  d e f e n d a n t  p r e s e n t l y  suffer 
t h e  p e n a l t y  imposed by law. 

C o n t r a r y  t o  t h e  above a u t h o r i t i e s ,  t h e  Second D i s t r i c t  Court 

of Appeal h e l d  i n  t h e  i n s t a n t  case and i n  Thompson v .  Sta te ,  591  

So.2d 1 1 1 4  ( F l a .  2d DCA 1 9 9 2 )  t h a t  it would n o t  address t h e  

arguments  t h a t  s e n t e n c e s  of p r o b a t i o n  or  community control shou ld  

n o t  have been a l lowed a f t e r  t h e  appellants were declared h a b i t u a l  

o f f e n d e r s .  The c o u r t  reasoned  t h a t  t h e  a p p e l l a n t s  d i d  not o b j e c t  

o r  t ime ly  appeal t h e  i n i t i a l  p r o b a t i o n  or community c o n t r o l  I 

t h e r e b y  waiving t h e  r i g h t  t o  a t tack t h e  s a n c t i o n s  a t  r e v o c a t i o n .  0 
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The c o u r t  r e l i e d  on Wolfson v.  S+tg;t_e, 437 So.2d 174 ( F l a .  2d DCA 

1 9 8 3 ) ,  implying t h a t  t h e  s e n t e n c e  imposed was n o t  i l l e g a l  b u t  

merely u n l a w f u l .  

0 

Wolfson, however, a l s o  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  a 

d e f e n d a n t  canno t  c o n f e r  by waiver  j u r i s d i c t i o n  t o  impose an i l l e g a l  

s e n t e n c e .  Wolfson, 437 So.2d a t  175. A s e n t e n c e  which is  i l l e g a l  

as a matter of law may be c h a l l e n g e d  a t  any  time. Fla. R .  C r i m .  P r .  

3 . 8 0 0 ( a ) .  An i l l e g a l  s e n t e n c e  is  one against o r  n o t  a u t h o r i z e d  by  

law. Black's Law D i c t i o n a r y  673 ( 5 t h  ed.  1 9 7 9 ) .  The  F i f t h  District 

Cour t  of Appeal i n  State v.  Kendrick, 17 F.L.W. D812, D813 (Fla, 

5 t h  DCA March 27 ,  1 9 9 2 )  ,2 specifically h e l d  t h a t  as  t h e  h a b i t u a l  

f e l o n y  o f f e n d e r  s t a t u t e  mandates a " s e n t e n c e "  of ''a t e rm of y e a r s , "  

t h e  p l a c i n g  of a d e f e n d a n t  on s t r a i g h t  p r o b a t i o n  i n  l i e u  of 

sentence c o n s t i t u t e s  an  "unau thor i zed"  and "illesal" s e n t e n c e .  

Con t ra  Kinq v.  S t a t e ,  1 7  F.L.W. D662, D663 (Fla. 2d DCA March 4, 

1992).3 There  t h e  Second D i s t r i c t  Cour t  of Appeal h e l d  h a b i t u a l -  

i z e d  community c o n t r o l  is  not per se i l l e g a l .  The c o u r t  went on t o  

s t a t e  that u n d e r  s e c t i o n  775.084, a b s e n t  a d e c i s i o n  that s e n t e n c i n g  

as a h a b i t u a l  f e l o n y  o f f e n d e r  is  n o t  n e c e s s a r y ,  any  s e n t e n c e  of 

such  an h a b i t u a l i z e d  d e f e n d a n t  m u s t  be a p r i s o n  s e n t e n c e  f o r  a term 

of y e a r s .  To p r o p e r l y  impose p r o b a t i o n  o r  community c o n t r o l ,  t h e  

court would f i r s t  have t o  f i n d  t h a t  a s e n t e n c e  as a h a b i t u a l  

o f f e n d e r  was n o t  n e c e s s a r y  and t h e n  impose s e n t e n c e  p u r s u a n t  t o  t h e  

@ 

* K e n d r ~ c k _ _ v _ - S - ~ a - ~ e ,  Case # 79,953 , is p r e s e n t l y  before t h i s  
Cour t  w i t h  t h e  issue of j u r i s d i c t i o n  s t i l l  pending .  

j Review of K i n q ,  Case # 79,805,  h a s  been den ied  by t h i s  0 C o u r t .  
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guidelines, finding proper: reasons for a downward d e p 1  t-ure when 

necessary. K i m ,  17 F . L . W .  at D665. 

T h a t  the sentence imposed in the instant case is unautho- 

rized and illegal is shown not on ly  by the previously cited 

authorities but also by a long line of cases which support review 

of illegal sanctions. In Rouie v .  State, 360 So.2d 1142, 1143 

(Fla. 2d DCA 1978), the court held an illegal sentence may be 

collaterally attacked at any time, even after the period for a 

direct appeal has expired. Bouie received an illegal sentence of 

one year on probation for an offense with a maximum sentence of six 

months. He did not object or  appeal the original ill.egal proba- 

tionary sentence. Nine months l a t e r  the trial court violated his 

original probation and imposed another one year term of probation. 

The defendant then raised the illegality of his original probation- 

ary sentence after the revocation and the court vacated the i l l e g a l  

sentence and discharged the defendant. Eouie, 360 So.2d at 1144. 

Further, a defendant need not make a contemporaneous objection 

to later challenge an illegal sentence or condition of probation. 

Larson v.  St-&t*, 572 So.2d 1368, 1370 (Fla. 1991). A defendant may 

not confer on a t r i a l  court the authority to impose an illegal 

sentence by agreement, waiver, or f a i l u r e  to object. Clark v. 

State, 579 So.2d 109, 110-111 (Fla. 1991). See also, Forehand v. 

--. State, 537 So. 2d 103, 104 (Fla. 1989) (contemporaneous objection 

not necessary to preserve review of unauthorized sentencing 

guidelines departure where error is apparent on the face of the 

record); State v.  Whitfield, 487 So.2d 1045, 1047 (Fla. 1986) 0 
10 



(contemporaneous o b j e c t i o n  r u l e  not r e q u i r e d  t o  p r e s e r v e  rev iew of 

t r i a l  c o u r t ' s  f a i l u r e  t o  make m a n d a t o r i l y  w r i t t e n ,  c lear  and 0 
conv inc ing  r e a s o n s  for upward d e p a r t u r e  from s e n t e n c i n g  gu ide -  

l i n e s ) ;  S t a t e  v. Rhoden, 4 4 8  So.2d 1 0 1 3 ,  1016 ( F l a .  1984) (where 

j u v e n i l e  s t a t u t e  p r o v i d e s  for f i n d i n g s  of f a c t ,  i n  o r d e r  t o  m a k e  

e f f e c t i v e  r i g h t  of s e n t e n c e  review,  contemporaneous o b j e c t i o n  r u l e  

is  n o t  applicable). 4 

S e c t i o n  775.084(3) (a)-(d) and ( 4 )  ( c ) ,  F l o r i d a  S t a tu t e s  

(1989), se t s  f o r t h  t h e  procedural s a f e g u a r d s  F l o r i d a  t r i a l  c o u r t s  

are  t o  fo l low i n  making a d e t e r m i n a t i o n  t h a t  a d e f e n d a n t  is  a 

h a b i t u a l  o f f e n d e r .  I n  t h e  i n s t a n t  case, Mr. Joyner  was n o t i c e d  

only a t  the t i m e  he was placed on community c o n t r o l .  A t  t h e  time 

of h i s  r e v o c a t i o n  h e a r i n g ,  he was g iven  no further n o t i c e  t h a t  h e  

would be t reated as a h a b i t u a l .  o f f e n d e r ,  The c o u r t  summari ly  found @ 
him to be a h a b i t u a l  o f f e n d e r  without making a r e c o r d  a t  t h e  

r e v o c a t i o n  p roceed ing  of a p r e - s e n t e n c e  i n v e s t i g a t i o n ,  c e r t i f i e d  

copies of p r i o r  c o n v i c t i o n s ,  o r  e v i d e n c e  t h a t  p r i o r  felony 

c o n v i c t i o n s  were n e i t h e r  pardoned nor  se t  aside i n  a p o s t  conv ic -  

t i o n  p roceed ing .  The c o u r t  mere ly  t o l d  someone t o  g e t  c e r t i f i e d  

copies o f  two c o n v i c t i o n s  i n  t h e  f i l e  a t  a f u t u r e  d a t e .  

The S ta t e  is  expected t o  a r g u e  t h a t  a s e n t e n c e  may n o t  be 
c h a l l e n g e d  a f t e r  t h e  d e f e n d a n t  has  a c c e p t e d  t h e  b e n e f i t s  from a 
p l e a ,  b u t  h a s  f a i l e d  t o  carry o u t  t h e  c o n d i t i o n s  imposed on him. 
See Bashlor  v .  S t a t e ,  586 So.2d 488 (Fla. 1st DCA 1 9 9 1 ) .  The 
s e n t e n c i n g  e r r o r  i n  B a s h l o r ,  however, was c o n s i d e r e d  mere ly  
improper and n o t  i l l e g a l .  The i n s t a n t  case i n v o l v e s  a s e n t e n c e  
which is i l l e g a l  a s  a matter of law, and may n o t  have been 
h a r y a i n e d  f o r  because t h e r e  is  n o t h i n g  i n  t h e  p l e a  agreement  
j n d i c a t . j n g  h a b i t u a l i z e d  community c o n t r o l .  (R10-11) 
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Mr. Joyner  c o n t e n d s  t h a t  s i n c e  h a b i t u a l i z a t i o n  is  s u c h  a h a r s h  

s e n t e n c i n g  s a n c t i o n  t h e  t r i a l  c o u r t  must s t r i c t l y  comply w i t h  t h e  

s t a t u t e .  I n  Hodqes v .  S ta te ,  17 F.L.W. D787, 788 (Fla. 1st DCA 

March 24 ,  1 9 9 2 )  the c o u r t  h e l d  t h a t  it was r e v e r s i b l e  error t o  f a i l  

t o  make  s u c h  f i n d i n g s  even  a b s e n t  o b j e c t i o n .  also, F r a z i e r  v .  

S t a t e ,  595 So.2d 131 ( F l a .  2d DCA 1 9 9 2 ) ;  Bryant v.  S t a t e ,  17 F.L .W.  

D1343 ( F l a .  4 t h  DCA May 27, 1 9 9 2 ) .  C o n t r a  Bax te r  V. Sta t e ,  17 

F.L .W.  D812 ( F l a .  2d DCA May 27, 1992) ( a f f i r m a t i v e  d e f e n s e s  s u c h  

as lack of pardon m u s t  be raised by  d e f e n d a n t  at t r i a l  l e v e l  t o  be 

p r e s e r v e d ) .  5 

I n  a d d i t i o n  t o  t h e  f o r e g o i n g  a rgumen t s ,  t h e r e  a re  p u b l i c  

p o l i c y  r e a s o n s  t h a t  h a b i t u a l i z e d  community c o n t r o l  O K  p r o b a t i o n  and 

t h e i r  s u b s e q u e n t  revocation s h o u l d  n o t  be s a n c t i o n e d  as permissible 

s e n t e n c e s .  I n  Burdick v .  Sta t e ,  594  So.2d 267,  270, n .  8 (Fla. 

1 9 9 2 ) , 6  t h i s  Court r e c o g n i z e d  t h a t  p l a c i n g  l i m i t s  on t h e  l e n g t h  of 

s e n t e n c i n g  is a l e g i s l a t i v e  f u n c t i o n  . However, t h e  c o u r t  noted 

t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  c o n t r a d i c t s  t h e  s e n t e n c i n g  

g u i d e l i n e s .  By simply c l a s s i f y i n g  a d e f e n d a n t  as a h a b i t u a l  

o f f e n d e r ,  t h e  t r i a l  judge  r e g a i n s  a l l  t h e  d i s c r e t i o n  t h e  s e n t e n c i n g  

g u i d e l i n e s  were i n t e n d e d  t o  reduce.  I n  t h i s  case, t h e  c lass i f ica-  

t i o n  of Mr. Joyner a l lowed  t h e  t r i a l  c o u r t  t o  thwart the i n t e n t  of 

In Baxter, Case # 79,993,  the C o u r t  h a s  pos tponed  a 
d e c i s i o n  on j u r i s d i c t i o n .  P e t i t i o n e r ' s  merit b r i e f  has been  f i l e d .  

The s t a t e  is e x p e c t e d  t o  r e l y  on Burdick for t h e  p r o p o s i t i o n  
t h a t  s e n t e n c i n g  under  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  is e n t i r e l y  
p e r m i s s i v e .  P e t i t i o n e r  n o t e s  t h a t  Burdick applies o n l y  t o  
s u b s e c t i o n  775.084(4) ( a )  and (4) ( b ) .  Burdick does n o t  address 
t h e  i s s u e  of whether  a s e n t e n c e  of h a b i t u a l i z e d  p r o b a t i o n  or 
community control is  i l l e g a l .  Rendrick,  17  F.L.W. a t  D812-813. 
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t h e  s e n t e n c i n g  g u i d e l i n e s  as w e l l  as t h e  p r o b a t i o n  and community - 

0 control s t a t u t e s .  

E f f e c t i v e  a p p e l l a t e  rev iew is  a l s o  thwar t ed  by t h e  practices 

employed h e r e .  I f  a t r i a l  c o u r t  o f f e r s  a d e f e n d a n t  p r o b a t i o n  o r  

conmiunity c o n t r o l  as a h a b i t u a l  f e l o n y  o f f e n d e r ,  it a f f o r d s  a d i s -  

i n c e n t i v e  t o  make a r e c o r d  below t o  e i t h e r  c h a l l e n g e  or  support  t h e  

s e n t e n c e .  The o f f e r  of p r o b a t i o n  o r  community c o n t r o l  would seldom 

be d e c l i n e d  by a d e f e n d a n t ,  b u t  t h e  successfuL comp1.etion of 

p r o b a t i o n  or community c o n t r o l  is a c t u a l l y  seldom a c h i e v e d .  The 

absence  of an i n c e n t i v e  t o  t h e  c o u r t  and c o u n s e l  t o  make an 

adequate record is c o n t r a r y  t o  t h e  p r o v i s i o n  i n  section 775.084 

( 3 ) ,  which p r o v i d e s  fo r  full a p p e a l a b i l i t y  of t h e  f i n d i n g s  

required.  

T h i s  Cour t  shou ld  a l s o  c o n s i d e r  t h e  pract ices  h e r e  i n  l i g h t  of 

s e n t e n c i n g  d i s p a r i t y  and cost t o  t h e  p u b l i c .  A r e p o r t  or) habi . tua1  

o f f e n d e r  s e n t e n c i n g  concludes t h a t  habitual sentences c r e a t e  w i l d l y  

d i s p a r a t e  r e su l t s  among o f f e n d e r s  w i t h  s i m i l a r  c r i m i n a l  backgrounds 

and may be a p p l i e d  i n  a rac ia l1 .y  d i s c r i m i n a t o r y  manner. H a b i t u a l  

Offender  and Minimum Mandatory Sen tenc inq  in--F_lorida. A Focus on 

Sent enc i n s  P r atA,ices - gnd--€ecommend a t i on s f o r Leq  is l a  t i v _ ~ & ~ - Q _ y m  : 

House Committee on C r i m i n a l  Jus t ice ,  a t  69 ,  7 1  November 1991). A 

d i s c u s s i o n  of t h e  changing  p e n a l  system i n  which i n d i v i d u a l  t r i a l  

j udges  a re  g i v e n  t h e  power t o  commit and spend v a s t  q u a n t i t i e s  of 

t a x  d o l l a r s  ove r  a. long  p e r i o d  of time based on a d e f e n d a n t ' s  

h a b i t u a l  o f f e n d e r  s e n t e n c i n g  ( 6 0  years a t  a p o t e n t i a l  c o s t  of up t a  

$788,400 f o r  h i s  room and b o a r d )  is  found i n  Brown-y. State, 1 7  
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F.L .W.  D997 (F la .  2d DCA April 15, 1992) (ALTENBEiRm, J., Specially 

concurring). Brown cites m e s  v. State, 589 So.2d 1001, 1003, n. 

1 (Fla. 3d DCA 1991) (FERGUSON, J., Dissenting), which discusses 

disparity in sentencing an a cocaine charge and i nd ica t e s  that the 

averau,e  cost to house  a male prisoner, exclusive of the construc- 

1) 

tion costs fnr. correctional facilities, is approximately $36 per 

day, or $13,140 per year. Citins Flo r ida  Department of Corrections, 

Summary of Financial Data for Fiscal_Y_e_a__r__E-~dins June 10, 1991. 

Based on public p o l i c y  considerations, statutory provisions 

and legislative intent, and the foregoing case authorities and 

arguments, Mr. Joyner's ten-year habitualized sentence must be 

vacated. Mr. Joyner should be g i v e n  a guidelines sanction, with 

the habitual offender  desjynation deemed v o l d .  Zones; Scott. 
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CONCLUSION 

In light of the foregoing reasons, arguments  and authorities , 
Petitioner respectfully requests that this Honorable Court reverse 

the judgment and sentence of the lower cour t .  
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