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P REL IMI NARY STATEMENT 

P e t i t i o n e r ,  LESTER JOYNER,  was t h e  A p p e l l a n t  i n  t h e  Second 

D i s t r i c t  Court  of Appeal and t h e  Defendant in t h e  t r i a l  c o u r t .  

Respondent,  t h e  S t a t e  of F l o r i d a ,  was t h e  A p p e l l e e  i n  t h e  Second 

D i s t r i c t  Court  o f  Appeal .  The appendix to t h i s  b r i e f  c o n t a i n s  a 

copy of t h e  d e c i s i o n  rendered by t h e  Second D i s t r i c t  Court  of 

Appeal on February 1 9 ,  1992 .  
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STATEMENT OF THE CAS E AND FACTS 

On F e b r u a r y  8 ,  1990 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  T h i r t e e n t h  

J u d i c i a l  C i r c u i t  i n  and f o r  H i l l s b o r o u g h  Coun ty ,  F l o r i d a ,  c h a r g e d  

t h e  P e t i t i o n e r ,  LESTER JOYNER, w i t h  p o s s e s s i o n  of c o c a i n e  i n  

v i o l a t i o n  of F l a .  S t a t .  5 893.13 (1) (f). On F e b r u a r y  13, 1990 ,  t h e  

t r i a l  c o u r t  accepted Mr. J o y n e r ' s  p l ea  of n o l o  C o n t e n d e r p  and 

n o t i c e d  and s e n t e n c e d  him t o  two y e a r s  on community c o n t r o l  as a 

" s u b s e q u e n t  f e l o n y  o f f e n d e r  ,I1 c o n c u r r e n t  w i t h  community c o n t r o l  

imposed i n  1988 and 1989 v i o l a t i o n  of p r o b a t i o n  cases. 

On May 2 3 ,  1990 ,  t h e  c o u r t  revoked M r .  J o y n e r ' s  community 

c o n t r o l  on t h e  c h a r g e  of p o s s e s s i o n  of c o c a i n e  and s e n t e n c e d  him t o  

t e n  y e a r s  i n  p r i s o n  as a " s u b s e q u e n t  f e l o n y  o f f e n d e r . "  On December 

1 2 ,  1 9 9 0 ,  M r .  J o y n e r  f i l e d  a p r o  se p e t i t i o n  f o r  w r i t  of h a b e a s  

co rpus ,  s e e k i n g  a belated appeal of t h e  judgment  and s e n t e n c e  

imposed on t h e  c h a r g e  of  p o s s e s s i o n  of c o c a i n e .  The Second 

D i s t r i c t  C o u r t  of  Appeal g r a n t e d  M r .  J o y n e r ' s  p r o  se mot ion  on 

J a n u a r y  1 6 ,  1990.  

0 

On appeal M r .  J o y n e r  asserted t h a t  his s e n t e n c e  of " h a b i t u a l i -  

zed community c o n t r o l "  f o l l o w e d  by a t e n - y e a r  p r i s o n  s e n t e n c e  upon 

r e v o c a t i o n  of community c o n t r o l  c o n s t i t u t e d  a n  i l l e g a l  a p p l i c a t i o n  

of F l a .  S t a t .  S 775.084 and C h a p t e r  9 4 8 ,  r e q u i r i n g  h i s  s e n t e n c e  t o  

be v a c a t e d .  On February 1 9 ,  1 9 9 2 ,  t h e  a p p e l l a t e  c o u r t  affirmed 

P e t i t i o n e r ' s  judgment  and s e n t e n c e ,  h o l d i n g  t h a t  any  error 

compla ined  of was waived b e c a u s e  t h e r e  was n o  o b j e c t i o n  t o  t h e  

community c o n t r o l  s e n t e n c e  when i t  was imposed and M r .  J o y n e r  d i d  

n o t  t i m e l y  appeal t h a t  i n i t i a l  s e n t e n c e .  The h o l d i n g  c o n f l i c t s  
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w i t h  d e c i s i o n s  rendered by this C o u r t  and o t h e r  D i s t r i c t  C o u r t s  of 

‘ 0  Appeal. 
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SUMMARY OF THE ARGUMENT 

Mr. J o y n e r  a r g u e s  t h a t  t h e  Second D i s t r i c t  C o u r t  of Appeal 's  

d e c i s i o n  h o l d i n g  t h a t  t h e  con temporaneous  o b j e c t i o n  r u l e  is 

appl icable  t o  a s e n t e n c e  of " h a b i t u a l i z e d  community c o n t r o l "  and 

w a i v e s  right t o  attack t h e  s e n t e n c e ,  e x p r e s s l y  and d i r e c t l y  

c o n f l i c t s  w i t h  h o l d i n g s  of this C o u r t  and o t h e r  D i s t r i c t  C o u r t s  of 

Appeal. I f  t h e  con temporaneous  o b j e c t i o n  r u l e  is i n a p p l i c a b l e ,  a 

t h e o r y  w h i c h  t h e  Second D i s t r i c t  Court of Appeal h a s  re jected,  t h e n  

r e s e n t e n c i n g  is  r e q u i r e d .  

4 



ARGUMENT 

WHETHER THE DECISION I N  JOY NER y, 
,STATE, CASE NO. 91-00419 (Fla. 2d 
DCA F e b r u a r y  19, 1 9 9 2 )  , IS I N  CON- 
FLICT WITH DECISIONS OF THIS COURT 
AND OTHER DISTRICT COURTS OF APPEAL 
AS TO WHETHER THE FAILURE TO OBJECT 
TO AN ILLEGAL SENTENCE CONSTITUTES A 
WAIVER OF THE RIGHT TO LATER ATTACK 
THE SENTENCE? 

A d e f e n d a n t  need not m a k e  a con temporaneous  o b j e c t i o n  t o  l a t e r  

c h a l l e n g e  a n  i l l e g a l  s e n t e n c e .  572  S0.2d 1368, 

1370 ( F l a .  1991) ( con temporaneous  o b j e c t i o n  n o t  needed  t o  c h a l l e n g e  

i l l e g a l  c o n d i t i o n  of p r o b a t i o n )  ; Sta t e  V .  W h i u  , 487 So.2d 
1 0 4 5 ,  1047 ( F l a .  1986) ( con temporaneous  o b j e c t i o n  r u l e  n o t  r e q u i r e d  

t o  p r e s e r v e  r e v i e w  of t r i a l  c o u r t ' s  f a i l u r e  t o  m a k e  m a n d a t o r i l y  

w r i t t e n ,  c lear  and c o n v i n c i n g  r e a s o n s  f o r  upward d e p a r t u r e  from 

s e n t e n c e ) ;  S t a t e  V .  Rhoden, 4 4 8  So.2d 1 0 1 3 ,  1 0 1 6  (F la .  1984) (where  

j u v e n i l e  s t a t u t e  p r o v i d e s  f o r  f i n d i n g s  of f a c t ,  i n  order t o  m a k e  

e f f e c t i v e  r i g h t  of s e n t e n c e  r e v i e w ,  con temporaneous  o b j e c t i o n  rule 

n o t  a p p l i c a b l e ) .  &g U, t h e  h a b i t u a l  o f f e n d e r  s t a t u t e ,  s e c t i o n  

7 7 5 . 0 8 4 ,  F l o r i d a  Statutes ( 1 9 8 9 )  8 p r o v i d i n g  f o r  specif ic  e v i d e n t i a -  

r y  f i n d i n g s  and t h e  r i g h t  of appe l l a t e  r e v i e w .  

An i l l e g a l  s e n t e n c e  may be s u c c e s s f u l l y  c h a l l e n g e d  a t  a n y  

t i m e .  F l a .  R. C r i m .  P. 3.800 (a). A d e f e n d a n t  may not confer  upon 

a trial c o u r t  t h e  a u t h o r i t y  t o  impose a n  i l l e g a l  s e n t e n c e  m e r e l y  by 

a g r e e i n g  t o  t h e  i l l e g a l  s e n t e n c e  i n  plea  n e g o t i a t i o n s  and f a i l i n g  

5 



( F l a .  1 9 9 1 ) ;  F u l l e r  v. Sta t e  , 578 So.2d 887, 889 ( F l a .  1st DCA 

1 9 9 1 ) .  

C o n t r a r y  t o  t h e  f o r e g o i n g  p r i n c i p l e s ,  t h e  Second D i s t r i c t  

, Case N o .  91-00419 (F la .  C o u r t  of Appeal i n  Lester J o v n e r  v. S t a t e  

2d DCA, F e b r u a r y  1 9 ,  19921, relied on Wolfs on V .  S t a t e  , 437 So.2d 

174 (F la .  2d DCA 1983), i n  h o l d i n g  t h a t  P e t i t i o n e r ' s  a c c e p t a n c e  of 

h i s  s e n t e n c e  w i t h o u t  con temporaneous  o b j e c t i o n  c o n s t i t u t e d  a w a i v e r  

of  h i s  r i g h t  t o  later a t t ack  t h e  s e n t e n c e .  T h i s  d e c i s i o n  is in 

c o n f l i c t  w i t h  t h e  c i ted d e c i s i o n s  of  t h i s  c o u r t  and o t h e r  d i s t r i c t  

courts of appeal. If con temporaneous  objection is n o t  r e q u i r e d ,  

t h e n  P e t i t i o n e r  has s u f f e r e d  a more s e v e r e  s a n c t i o n  and d e n i a l  of 

r i g h t  t o  r e v i e w  b e c a u s e  he  is  w i t h i n  t h e  j u r i s d i c t i o n  of t h e  Second 

D i s t r i c t  C o u r t  of Appeal. This C o u r t  should accept j u r i s d i c t i o n  i n  

order t o  s e t t l e  t h e  c o n f l i c t .  
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a r g u m e n t ,  and  authorities, 

P e t i t i o n e r  has d e m o n s t r a t e d  t h a t  conflict does e x i s t  w i t h  t h e  

i n s t a n t  d e c i s i o n  and decisions of t h i s  C o u r t  so as  t o  invoke  

discretionary review of t h i s  H o n o r a b l e  C o u r t .  
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APPENDIX 

1. Second D i s t r i c t  C o u r t  of Appeal o p i n i o n  
i s s u e d  February 19, 1 9 9 2 .  
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Robert A. Butterworth, Attorney 
General, Tallahassee, and 
Elaine L. Thompson, Assistant 
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Appellee. 

CASE NO. 91-00419 

CASE, JAMES R., Associate Judge. 

We affirm the defendant's conviction and Sentence upon 

h i s  violation of community control. 

We need not and do not address the defendant's argument 

that he should not have been sentenced to community Control a f t e r  
\ 



having been declared a habitual offender. 

does not indicate that the defendant objected to the community 

control sentence when it was imposed nor did he timely appeal 

that sentence thereafter. 

constituted a waiver of the  right to attack that community 

control at revocation. 

2d DCA Jan. 3 ,  1992); Wolfson v. State, 437 So. 2d 174 (Fla. 2d 

DCA 1983). 

The record on appeal 

H i s  acceptance of community control 

See Thompson v. State ,  No. 90-02876 (Fla. - 

DANAHY, A . C . J . ,  and THREADGILL, J., Concur. 
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