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INTRODUCTION 

The Petitioner, Andre Henry Lamont, was the defendant in the 

trial court and the Appellant in the  Third District Court of 

Appeal. The State, the Respondent herein, was the prosecution in 

the trial court and the Appellee before the lower court .  The 

symbol "R" will refer t o  the  record on appeal, and the  symbol "T" 

will refer to the transcript. 

1 
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STATEMENT OF THE CASE AND FACTS 

Following a jury trial, the defendant was convicted of the 

following offenses, arising out of a single criminal episode' which 

occurred on November 30, 1988: sexual battery with a firearm (R. 

49, 52), a life felony under S 794.011(3), Fla.Stat. (1987) (Count 

I); burglary of a dwelling with a firearm and assault while 

committing an offense therein, which, although graded by the trial 

court as a first-degree felony punishable by life (S 810.02(2), 

Fla-Stat. (1987)) (R. 50, 5 2 ) ,  should have been reclassified to a 

life felony pursuant to the provisions of S 775.087(1)(a), 

Fla.Stat. (1987) (Count 11); and kidnapping with a firearm, which, 

although initially graded as a first-degree felony punishable by 

life, S 787.01(1)(d), Fla-Stat. (1987), because of the use of a 

weapon which was not an essential element, is reclassified under 

§ 775.087(1)(a) to a life felony (R. 51, 52) (Count 111)). 

The sentencing guidelines recommended sentence for the three 

counts for which the defendant was convicted was life imprisonment 

(R. 60). The trial court sentenced the defendant as a habitual 2 

1 

The lower court described the offense as follows: "Lamont 
entered the home of the female victim early one morning carrying 
a handgun. He then committed a nonconsensual sexual battery on 
the victim after directing her into her bedroom. After the sexual 
battery, Lamont directed the victim and her four year old son at 
gunpoint to go into the bathroom and remain there, or they would 
be harmed." Lamont V. State, 17 F.L.W. at D509 n.2. The duration 
of the incident was approximately twenty to thirty minutes (T. 307- 
08) . 

2 

Where the sentencing guidelines recommendation is life 
imprisonment, imposition of consecutive life sentences constitutes 

2 
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violent felony offender to concurrent terms of life imprisonment 

on the sexual battery and kidnapping counts (Counts I and 111, 

respectively), with fifteen-year habitual offender mandatory 

minimum and three-year firearm mandatory minimum on each of those 

counts, and a consecutive life sentence and fifteen-year mandatory 

minimum on the burglary count (Count 11) (R. 57-58). 

On appeal, the cause was initially briefed and orally argued 

before a three-member panel of the Third District; on its own 

motion, the Third District subsequently set the cause fox hearing 

en banc, resulting in an opinion which conflicts with every other 

district court of appeal in Florida, by holding that life felonies 

are subject to enhanced sentencing under the provisions of 

S 775.084, Fla.Stat. (Supp. 1988). Lamont v. State, 17 F.L.W. D507 

(Fla. 3d DCA Feb. 18, 1992).3 Four members of the Court dissented, 

in an opinion authored by Judge Hubbart. 

In addition to being in de facto express and direct conflict 

w i t h  every other district on the point, the Third District 

a departure, requiring a written statement of justifying reasons. 
Robinson v. State, 520 So.2d 1 (Fla. 1988); Rease V. State, 493 
So.2d 454 (Fla. 1986). 

The trial court did not, presumably for the reason that it was 
entering habitual offender sentences, provide a written statement 
of reasons for upward guidelines departure. 

3 

Lamont was paired for review by the Third District with Brooks 
v. State, DCA Case No. 90-1419. The appellant Brooks filed a 
motion for clarification in his case, which by the provisions of 
the appellate rules delayed finality of the decision as to him 
until ruling by the Third District on that motion on April 28, 
1992. Brooks is presently pending review in this 
Court . 17 F.L.W. D1086. 

3 
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certified c o n f l i c t .  

Notice of discretionary review was t imely f i l e d  by the 

Pet i t ioner  Lamont on March 18, 1992. 

4 
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S U W Y  OF ARGUMENT 

The lower court held, despite the absence of a textual 

provision to support such sentencing, that life felonies were 

subject to enhancement under the Habitual Offender Act, S 775.084, 

Fla.Stat. (1989). This holding was erroneous. As a fundamental 

matter of statutory construction, statutes must be construed 

according to their plain and clear meaning; moreover, penal 

statutes must be strictly construed in favor of a defendant. As 

a matter of separation of powers, it is not the role of the courts 

to remedy a perceived disparity in penal statutes by reading in a 

penalty for a particular offense when the Legislature did not so 

provide. 

The construction asserted by the Petitioner as the proper one 

under the habitual offender statute, that life felonies are not 

subject to enhancement, is consistent with the holding of every 

other district court of appeal in Florida on the subject. 

The lower court's reliance on subsection (4) (e) of the 

statute, added in 1988, was flawed for several reasons. First, 

that amendment did not alter the category of offenses subject to 

habitual offender enhancement (i.e., first-degree, second-degree 

and third-degree felonies), but only alteredthe effect of enhanced 

sentences otherwise properly imposed for those offenses. The 

amendment did this by removing such sentences from sentencing 

guidelines constraints (thereby statutorily overruling this Court's 

prior decisions on the subject), and by eliminating eligibility for 

parole and for basic gain time. Nothing in the enacting chapter 

5 
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through which subsection (4)(e) was added (chapter 88-131) amended 

the Habitual Offender Act by bringing life felonies within its 

scope. 

Life felonies, like capital felonies, have always been outside 

the scope of the Habitual Offender Act. When the Habitual Offender 

Act in its modern form waa enacted in 1971 (effective January 1, 

1972), life felonies had not vet been created. They were not 

created until almost a year later. The statute has never been 

amended to include them within its scope. The lower court's 

central reliance on subsection (4)(e) constitutes an implicit 

conclusion of amendment by implication, a conclusion which cannot 

be sustained under either the text of the statute, the applicable 

principles of construction, or the history of the statute. 

The lower court's further reliance on S 775.084 sentencing 

reference provisions in criminal offense statutes is similarly 

fatally flawed, because such reference provisions appeared in the 

pertinent statutes before life felonies had ever been created. 

Moreover, such reference provisions continue to appear in numerous 

misdemeanor offense statutes, although the Habitual Offender Act 

does not contain any provisions for misdemeanor sentencing 

enhancement. 

The lower court's interpretation of the statute constitutes 

judicial legislation and cannot be sustained. Its decision should 

be quashed, and, correspondingly, the holdings of the other four 

district courts of appeal of Florida on the subject should be 

approved. 

6 
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ARGUMENT 

THE FLORIDA HABITUAL OFFENDER ACT, SECTION 
7 7 5 . 0 8 4 ,  FLA.STAT. (1989), DOES NOT PROVIDE 
FOR EXTENDED TERMS OF IMPRISONMENT FOR LIFE 
FELONY OFFENSES. 

The Florida Habitual Felony Offender statute, S 775.084, 

Fla.Stat. (1989), contains no provisions for enhancement of life 

felony offenses; by i t s  express terms, it applies only to first, 

second and third-degree felonies. The statute provides in its 

entirety as follows: 

775.084 Habitual felony offenders and 
habitual violent felony offenders; extended 
terns; definitions; procedure; penalties. - 

(1) As used in this act; 
(a) "Habitual felony offender** means a 

defendant for whom the court may impose an 
extended term of imprisonment, as provided in 
thia section, if it finds that: 

1. The defendant has previously been 
convicted of any combination of two or more 
felonies in this state or other qualified 
offenses; 

2. The felony for which the defendant is 
to be sentenced was committed within 5 years 
of the date af the conviction of the last 
prior felony or other qualified offense of 
which he was convicted or within 5 years of 
the defendant's release, on parole or 
otherwise, from a prison sentence or other 
commitment imposed as a result of a prior 
conviction for a felony or other qualified 
offense, whichever is later; 

The defendant has not received a pardon 
for any felony or other qualified offense that 
is necessary for the operation of thia 
section; and 

4. A conviction of a felony or other 
qualified offense necessary to the operation 
of this section has not been set aside in any 
post-conviction proceeding. 

(b) "Habitual violent felony offender" 
means a defendant for whom the court may 
impose an extended term of imprisonment, as 
provided in this section, if it finds that: 

1. The defendant has previously been 

3 .  
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convicted of a felony or an attempt or 
conspiracy to commit a felony and one or more 
of such convictions was for: 

a. Arson, 
b. Sexual battery, 
C. Robbery, 
d. Kidnapping; 
e. Aggravated child abuse, 
f. Aggravated assault, 
g. Murder, 
h. Manslaughter, 
i. Unlawful throwing, placing, or 

discharging of a destructive device or bomb, 
j. Armed burglary, or 
k. Aggravated battery; 
2. The felony for which the defendant is 

to be sentenced was committed within 5 years 
of the date of the conviction of the last 
prior enumerated felony or within 5 years of 
the defendant's release, on parole or 
otherwise, from a prison sentence or other 
commitment imposed as a result of a prior 
conviction for an enumerated felony, whichever 
is later; 

3. The defendant has not received a pardon 
on the ground of innocence for any crime that 
is necessary for the operation of this 
section; and 

4. A conviction of a crime necessary to 
the operation of this section has not been set 
aside in any post-conviction proceeding. 

(c) "Qualified offense" means any offense, 
substantially similar in elements and 
penalties to an offense in this state, which 
is in violation of a law of any other 
jurisdiction, whether that of another state,  
the District of Columbia, the United States or 
any possession or territory thereof, or any 
foreign jurisdiction, that was punishable 
under the law of such jurisdiction at the time 
of its commission by the defendant by death or 
imprisonment exceeding 1 year. 

(2) For the purposes of this section, the 
placing of a person on probation without an 
adjudication of guilt shall be treated as a 
prior conviction if the subsequent offense for 
which he is to be sentenced was committed 
during such probationary period. 

(3) In a separate proceeding, the court 
shall determine if the defendant is a habitual 
felony offender or a habitual violent felony 
offender. The procedure shall be as follows: 

8 
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(a) The court shall obtain and consider a 
presentence investigation prior to the 
imposition of a sentence as a habitual felony 
offender or a habitual violent felony 
offender . 

(b) Written notice shall be served on the 
defendant and his attorney a sufficient time 
prior to the entry of a plea or prior to the 
imposition of sentence so as to allow the 
preparation of a submission on behalf of the 
defendant. 

(c) Except provided in paragraph (a), all 
evidence presented shall be presented in open 
court with full rights of confrontation, 
cross-examination, and representation by 
counsel. 

(d) Each of the findings required as the 
basis for such sentence shall be found to 
exist by a preponderance of the evidence and 
shall be appealable to the extent normally 
applicable to similar findings. 

(e) For the purpose of identification of 
a habitual felony offender or a habitual 
violent felony offender, the court shall 
fingerprint the defendant pursuant to 
a. 921.241. 

(4) (a) The court, in conformity with the 
procedure established in subsection ( 3 ) ,  shall 
sentence the habitual felony offender as 
follows : 

1. In the case of a felony of the first 
desree, for life. 

2. In the case of a felonv of the second 
desree, for a term of years not exceeding 30. 

3. In the case of a felony of the third 
deqree, for a term of years not exceeding 10. 

(b) The court, in conformity with the 
procedure established in subsection ( 3 ) ,  may 
sentence the habitual violent felony offender 
as follows: 

1. In the case of a felony of the first 
desree, for life, and such offender shall not 
be eligible for release for 15 years. 

2. In the case of a felony of the second 
desree, for a term of years not exceeding 30, 
and such offender shall not be eligible for 
release for 10 years. 

3. In the case of a felony of the third 
deqree, fax a term of years not exceeding 10, 
and such offender shall not be eligible for 
release for 5 years. 

(c) If the court decides that imposition 
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of sentence under this section is not 
necessary for the protection of the public, 
sentence shall be imposed without regard to 
this section, At any time when it appears to 
the court that the defendant is a habitual 
felony offender or a habitual violent felony 
offender, the court shall make that 
determination as provided in subsection (3). 

(d) A sentence imposed under this section 
shall not be increased after such imposition. 

(e) A sentence imposed under this section 
shall not be subject to the provisions of 
s. 921.001. The provisions of chapter 947 

defendant sentenced under this section shall 
not be eligible for gain-time granted by the 
Department of Corrections except that the 
department may grant up to 20 days of 
incentive gain-time each month as provided for 
in a. 944.275(4)(b). 

shall not be applied to such person. A 

(Emphasis added). 

In concluding, despite the fact that the section refers only 

to enhancement of first, second and third degree felonies, that 

subsection (4)(e) provides for enhanced sentences for life felony 

offenses (but not fox mandatory minimums otherwise imposable under 

S 4 ( b )  of the statute), the Third District has isolated and 

divorced that subsection both from the rest of the statute and from 

the statute's historical development, and used it as an independent 

sentencing statute. In so doing, it has engaged in a remarkable 

act of judicial legislation. It has, moreover, as noted by Judge 

Hubbart dissenting below, placed itself in conflict with every 
4 other district court of appeal in the state. 

4 

First District: Glover v. State, 17 F.L.W. D1019 (Fla. 1st 
DCA Apr. 15, 1992); Conley v. State, 592 So.2d 723 (Fla. 1st DCA 
1992); Siblev v. State, 586 So.2d 1245 (Fla. 1st DCA 1991); West 
v. State, 584 So.2d 1044 (Fla. 1st DCA 1991); Gholston v. State, 
589 So.2d 307 (Fla. 1st DCA 1991); Johnson V. State, 568 So.2d 519 
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OTHER DISTRICT COURTS OF APPEAL: BURDICK v. STATE 

Purely as a textual or facial interpretory matter, the four 

district courts of appeal which have been presented with the 

question and which have concluded that life felonies are not 

subject to enhancement under the habitual offender statute, 

S 775.084, Fla.Stat., are undoubtedly correct. See, e.g., Johnson 

v. State, 568 So.2d 519, 520 (Fla. 1st DCA 1990) ("[TJhere is no 

provision under the habitual violent felony offender statute for 

enhancing the sentence of a defendant convicted of a life 

felony."); Gholston V. State, 589 So.2d 307, 308 (Fla. 1st DCA 

1991) (on motion for rehearing or certification) ("Section 775.084, 

Florida Statutes, makes no provision for enhancing penalties for 

. . . life felonies, or capital felonies."); Anthonv V. State, 585 
So.2d 1172, 1173 (Fla. 2d DCA 1991) ("[TJhe habitual offender 

statute makes no provision for the enhancement of life 

felonies(.)") Walker v. State, 580 So.2d 281 (Fla. 4th DCA 1991) 

(life felonies are not subject to enhancement under 

(Fla. 1st DCA 1990); Barber v. State, 564 So.2d 1169 (Fla. 1st 
DCA), rev. denied, 576 So.2d 284 (Fla. 1990); Second District: 
Nixon v. State, 595 So.2d 165 (Fla. 2d DCA 1992); Parker V. State, 
593 S0.2d 1186 (Fla. 2d DCA 1992); Pelham v. State, 595 So.2d 581 
(Fla. 2d DCA 1992); Leatv V. State, 590 So.2d 512 ( F l a .  2d DCA 
1991); Anthonv V. State, 585 So.2d 1172 (Fla. 2d DCA 1991); 
McKinney v. State, 585 So.2d 318 (Fla. 2d DCA 1991); Ledesma v. 
State, 528 So.2d 470 (Fla. 2d DCA 1988); Fourth District: Newton 
v. State ,  581 So.2d 212 ( F l a .  4th DCA), am. dism., State v. 
Newton, 593 So.2d 1053 (Fla. 1991), approved, Newton v. State, 594 
So.2d 306 (Fla. 1992); Walker v. State, 580 So.2d 281 (Fla. 4th 
DCA), review dismissed as improvidently qranted, State v. Walker, 
593 So.2d 1049 (Fla. 1992); Fifth District: Hayes v. State, 17 
F.L.W. Dl009 (Fla. 5th DCA 1992); West v. State, 584 So.2d 1044 
(Fla. 1st DCA 1991), opinion approved, 594 So.2d 285 (Fla. 1992); 
Paise v. State, 570 So.2d 1108 (Fla. 5th DCA 1990); Power V. State, 
568 S002d 511 (Fla. 5th DCA 1990). 
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S 775=084(4)(b)(l)), reviewdismissedg improvidently - sranted, 593 

So.2d 1049 (Fla. 1992); Power V. State, 568 So.2d 511, 512 (Fla. 

5th DCA 1990) ("[Llife sentences are not subject to habitual 

offender enhancement(.)"); Paiqe v. State, 570 So.2d 1108 (Fla. 5th 

DCA 1990) (construing Power to refer to life felonies). 

The correctness of the foregoing has been implicitly 

recognized by this Court's decision in Burdick v. State, 594 So.2d 

267 (Fla. 1992), which held first degree felonies punishable by 

life to be subject to enhancement: 

Thus, Burdick argues, in terms of penal 
policy, there is no difference between a 
first-degree felony punishable by life 
imprisonment and a life felony. Burdick 
concludes that because the district courts of 
appeal have held that life felonies are not 
subject to habitual offender enhancement, see, 
g.g., Johnson V. State, 568 So.2d 519, 520 
(Fla. 1st DCA 1990); Power v. State, 568 So.2d 
511, 512 (Fla. 5th DCA 1990), neither are 
first-degree felonies punishable by life 
imprisonment. We disagree. 

594 So.2d at 268.5 

The lower court's opinion was silent as to Burdkck in relation 

to the life felony enhancement isaue; it c i t e d  Burdick only with 

regard to the first-degree felony conclusion. 17 F.L.W. D509. 

However, the analysis of Burdick, in holding first-degree felonies 

punishable by life subject to the habitual offender statute, is 

5 

-- See also Burdick, 594 So.2d at 268, n.3: "We use the terms 
'punishable by life,' 'punishable by life imprisonment,' and 
'punishable by a term of years not exceeding life imprisonment,' 
synonymously, a8 distinquished from a 'life felony.'" (emphasis 
added). 

12 
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directly applicable to the issue herein. In rejecting the 

defendant Burdick's argument that, in essence, first-degree 

felonies punishable by life were a separate specie of felony in 

Florida, this Court stated: 

To paraphrase the court below, Burdick 
would have us judicially amend section 
775.081(1) t o  add another classification of 
felonious crime, that of "first-degree felony 
punishable by life," Just as the district 
court declined this invitation, so must this 
Court. & cannot rewrite leqislative acts. 

594  So.2d at 269 (emphasis added). 

Just  as t h i s  Court appropriately declined the invitation to 

engraft another offense (first-degree felonies punishable by life) 

into S 775.081( 1) , so must the invitation to engraft the already 
existent classification of life felonies into S 775.084 be 

declined, when that statute does not by its term provide for their 

enhancement. 

CLASSIFICATION OF FELONIES IN FLORIDA AND 
PRINCIPLES OF CONSTRUCTION 

Florida recognizes five categories of felonies, namely, 

capital felonies, life felonies, f irst  degree, second degree, and 

third degree felonies. Section 775.081(1), Fla.Stat. The very 

statute creating these categories of felonies expressly provides 

that the classification is "for the purpose of sentence and for any 
other purpose specifically provided by statute(.)" Id. (emphasis 
added). Obviously, under both the directly applicable basic 

principle of statutory construction that related statutes must be 

construed in pari materia, see, gag., Ferquson v. State, 377 So.2d 
13 
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709 (Fla. 1979), and the very statement of purpose within the 

classifying statute itself, S 775.081 must be construed in 

conjunction with: S 775.082, providing the basic penalties for all 

five categories of felony; S 775.083, authorizing fining for four 

of those categories (fining is not authorized for capital 

felonies); and 775.084, providing for both habitual felony offender 

and habitual violent felony offender enhancement for three of those 

categories, namely, first, second and third degree felonies. 

Simply put, the Legislature has created life felonies, has 

provided the penalties therefore, and has not subjected them to the 

enhancement provisions of S 775.084. That, in and of itself, 

should end the matter. See, g.g., Perkins V. State, 576 So.2d 1310 

(Fla. 1991): 

One of the most fundamental principles of 
Florida law is that penal statutes must be 
strictly construed according to their letter. . . . This principle ultimately rests on the 
due process requirement that criminal statutes 
must say with some precision exactly what is 
prohibited. . . . Words and meanings beyond 
the literal language may not be entertained 
nor may vagueness become a reason for 
broadening a penal statute. 

0 . .  

The rule of strict construction also rests 
on the doctrine that the power to create 
crimes and punishments in derogation of the 
common law inheres solely in the democratic 
processes of the legislative branch. . . 
This principle can be honored only if criminal 
statutes are applied in their strict sense, 
not if the courts use some minor vagueness to 
extend the statutes' breadth beyond the strict 
language approved by the legislature. To do 
otherwise would violate the separation of 
powers. 

14 
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576 So.2d at 1312-13 (citations omitted). 

Clearly, under these principles, it could not be presumed that 

the Legislature intended punishment to extend further than that 

which has been expressly provided; a penalty cannot be read in by 

inference or implication. The lower court's construction to the 

contrary not only violates the most fundamental of principles 

regarding penal legislation, but, if accepted, would be unbounded 

in implication. It is premised on the view that a court -- 
whenever it perceives a breach in legislative wisdom as to 

penalties (or, for that matter, as to substantive criminal 

provisions themselves), or a lack of mathematical precision or 

symmetry in failing to "appropriately" rank the vast array of 

offenses in the State in unerring penal proportionality -- may 
revise or amend the statute. Such a view defies the basic 

constitutional scheme of separation of powers, and would leave the 

Florida Criminal Code resting on sand. 

For instance, S 7 7 5 . 0 8 7 ( 1 ) ,  Fla.Stat., provides for upward 

reclassification of felonies whenever a firearm or weapon is 

involved and is not an essential element of the offense. The 

statute only provides for reclassification of first, second and 

third degree felonies. Certainly, according to the reasoning 

below, if the Legislature intended upward reclassification of the 

lower three gradations of felony (as it has provided in 

§ 775.084 for sentencing enhancement of the lower three gradations 

of felony) , it must have intended that life felonies be 

reclassified upon the same operative event upward to a capital 

15 
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felony. If so, then what is one to make of a specific provision 

for reclassification upward of a life felony to a capital felony, 

in another statute (S 7 7 5 . 0 8 7 5 ( 2 ) ,  Fla.Stat. (1989)), when an 

individual commits a crime involving a firearm taken from a law 

enforcement officer? Is the provision in one statute, and the 

absence in the other, irrelevant?6 

To the contrary, the compelled conclusion, upon due 

consideration of the nature and implications of the decision below, 

is that the principles of strict construction of penal statutes and 

construction of statutes in pari materia require a flat rejection 
of the argument. So too, distinctly, do the constitutional 

principles of due process and separation of powers. 7 

Contrary to the segmented, non-contextual construction of the 

6 

See also, e . g . ,  S 775.0845, providing upward reclassification 
for wearing a mask during an offense, for misdemeanors and second 
and third degree felonies, but for neither first degree nor life 
felonies . 

7 

Cf. Nephew v. State, 580 So.2d 305, 306 n. 1 (Fla. 1st DCA 
1991 )(recognizing, upon rejecting an unconstitutional vagueness 
argument and holding that the twenty-five year mandatory minimum 
sentence for attempted murder of a law enforcement officer applies 
to all degrees of attempted murder, that a defendant could receive 
a lesser sentence fox comaletinq the third degree felony murder (a 
second degree felony) of a law enforcement officer than for 
attemptinq the same offense: "This is certainly questionable as 
a matter of public policy and perhaps warrants re-visitation by the 
Legislature(.)"), cause dismissed, 593 So.2d 1052 (Fla. 1992); 
Carpentier v. State, 587 So.2d 1355, 1358 (Fla. 1st DCA 1991) ("It 
is true that, under current law, a person convicted of third- 
degree murder of an law enforcement officer would receive a less 
severe sentence than one convicted of attempted murder of an 
officer under Section 784.07(3). However, there is no requirement 
that the Legislature address all related evils simultaneously or 
that it even address all related evils."). 
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statute engaged in by the lower court, the Habitual Offender Act, 

S 775.084, must be construed as a unitary, cohesive whole. The 

proper construction is that when both an individual -- pursuant to 
subsection (l)(a) or (l)(b) -- - and his offense -- pursuant to 
subsection (4)(a) or (4)(b) -- qualify, then a court may' impose 

an extended sentence under subsection (4)(a) or (4)(b). Upon, and 

only upon, that event occurring, do the provisions of subsection 

(4)(e) become operative. The lower court, in truncating the 

statute, has read subsection (4)(e) as if it were a separate 

sentencing authority. That is not what the statute provides. 

Subsection (4)(a), and the more recently added subsection (4)(b), 

quite to the contrary of being so casually disregardable as the 

lower court viewed them, constitute the actual sentencing authority 

of the section. 

JUDICIAL LEGISLATION 

In its decision, the Third District disregarded the plain 

text of the statute, and engaged in a creative and expansive 

construction to judicially further what it considered worthy ends, 

i.e., providing of proportionately greater punishment for 

proportionately more serious habitual felony offenses. However, 

it is apodictic that, in addition to the cardinal ru le  that penal 

statutes must be strictly construed, see S 775.021(1), Fla.Stat.g; 

8 

The statute is permissive, not mandatory. Buwdick v. State, 
594 So.2d at 269-71. 

9 

This subsection mandates that Florida penal statutes "shall 
be strictly construed; when the language is susceptible of 
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State v. Wershow, 343 So.2d 605 (Fla. 1977), it is not the role of 

the courts to disregard or alter the plain meaning of a clear and 

unambiguous statute to reach what may be regarded as a "more 

desirable" result. 

- See, e.g., State v. Barnes, 595 So.2d 22, 24 (Fla. 1992) (that 

it would make more Sense for the habitual offender act to require 

prior convictions to be sequential does not provide a basis for a 

court to alter the plain meaning of a clear and unambiguous 

statute; "The sequential conviction requirement provides a basic, 

underlying reasonable justification for the imposition of the 

habitual sentence, and we suggest that the legislature re-examine 

this area of the law to assure that the present statute carries out 

itrs intent and purpose."). 

INCORRECT CONSTRUCTION OF SUBSECTION ( 4 )  (el AND 
FLAWED CONCLUSION OF AMENDMENT BY IMPLICATION 

The Third District's decision hinges upon subsection ( 4 ) ( e ) ,  

which exempts habitual offender sentences "imposed under this 

section" from the sentencing guidelines, provisions for parole, 

and eligibility for basic gain-time. There are numerous flaws in 

this reliance, not the least of which is, ironically, textual 

error. The reference in subsection 4(e) to exemption of sentences 

"imposed under this section" necessarily refers to a sentence 

otherwise properly imposable under the Habitual Offender Act. As 

developed herein, the Habitual Offender Act does not otherwise 

differing constructions, it shall be construed most favorably to 
the accused. 

18 
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10 provide for such sentences. 

Moreover, the lower court's decision manifests confusion 

between the concept of sentence (and enhancement thereof) and the 

concept of t i m e  served under a sentence. The Habitual Offender A c t  

provided for enhancement of sentence, i.e., the enhancement of the 

statutory maximum of sentence, f o r  some seventeen years before 

subsection 4(e) was enacted. Enhancement under the habitual 

offender statute has always denoted, by the express provisions of 

subsection 4 (a )  and, more recently, 4(b), the extension of an 

otherwise applicable statutory maximum sentence. 

Subsection 4(e) did not, contrary to the reasoning below, 

alter the definition of enhancement; it altered the effects of 

enhancement in two respects. In the first instance, responding to 

this Court's sentencing guidelines decisions which had constrained 

the operation of the habitual offender statute, see Whitehead V. 

State, 498 So.2d 863 (Fla. 1986); Winters v. State, 522 So.2d 816 

(Fla. 1988), it exempted sentences otherwise properly extended 

under the habitual offender statute from operation of the 

10 

The same infirmity inheres in the lower court's reliance on 
SS 775.0841 and 775.0842 (dealing with career criminal 
prosecutions), which were enacted along with subsection (4)(e). 
Nothing in S 775.0841 or 775.0842 altered the definition of offense 
under the Habitual Offender A c t ;  to the contrary, they specifically 
incorporated the definition otherwise provided under S 775.084, as 
clearly manifested by the following language: "(P)rovided that 
such person qualifies as a habitual felony offender or a habitual 
violent felony offender under s1 775.084." - See S 775.0842. 
Notwithstanding the clear upgrading of efforts with regard to 
career criminals represented by these sections, the fact is not 
altered that life felonies, like capital felonies, do not fall 
within the scope of S 775.084. 
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guidelines. See, e.g., Bateman v. State, 566 So.2d 358, 359 (Fla. 

4th DCA 1990) ("The amendment to 7 7 5 . 0 8 4 ( 4 )  (e), Florida Statutes, 

effective October 1988, supersedes Whitehead V. State.  This 

statute removes habitual offender sentences from the sentencing 

guidelines."); Kinq v. State, 587 So.2d 899, 903 n. 1 (Fla. 5th DCA 

1990), ("This particular subsection was in response t o  cases such 

as Whitehead v. State."), rev. denied, 564 So.2d 1086 (Fla. 1990); 

Owens V. State, 560 So.2d 1260, 1261 (Fla. 1st DCA 1990) (noting 

effect of amendment on Whitehead). 

Subsection 4(e) also impacted sentences otherwise properly 

extended under the Habitual Offender Act by increasing the amount 

of time actually served thereunder; it did this by eliminating 

eligibility both for parole and for basic gain time. In neither 

of these aspects (removal from guidelines, increasing actual time 

served) in which the amendment operates does it alter the fact that 

the statute, in its modern form (i.e., since 1971), as to felonies, 

has spoken always and only as to enhancement of first, second, and 

third degree felonies, and not to the other two categories of 

felonies provided for in Florida law, life felonies and capital 

felonies. 

It is utterly unrecognized in the opinion below that 

subsection (4)(e) was added only relatively recently to the 

Habitual Offender Act, by Chapter 88-131, S 6, Laws of Fla., 

effective October 1, 1988; that the Habitual Offender Act does not 

in any of i ts  provisions refer to life felonies although it does 

refer to first, second and third degree felonies; that never was 
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it held or even implied, at least prior to the decision below, that 

life felonies were subject to the Act prior to the 1988 amendment; 

and that nothing in the 1988 amendment, either by title or terms, 

referred to life felonies.ll - See Chapter 88-131. If life felonies 

were not enhanceable under S 775.084 prior to t h a t  amendment, and 

it is clear t h a t  they indeed were not, nothing in that amendment 

made them so. 

Thus, in addition to violating other fundamental rules of 

statutory construction, the Third District has necessarily 

concluded the statute to have been amended by implication by 

Chapter 88-131. However, amendments by implication are clearly 

disfavored. See, =.g., State V. J . R . M . ,  388 So.2d 1227 (Fla. 

1980). A fortiori should this be the case where the imputed 

amendment by implication is of a criminal statute; to the contrary, 

it is the plain meaning of the statute, as well as the rule of 

11 

The confusion and imprecision inherent in the Third District's 
en banc Lamont analysis has also been manifested by panels of that 
court issuing decisions thereunder. The sentence crafted by the 
Lamont court provided for enhanced sentences for life felonies, but 
not for mandatory minimum components of those sentences. See 
Lamont, 17 F.L.W. at D509. However, in Pearson v. State, 17 F.L.W. 
D905 (Fla. 3d DCA Apr. 7, 1992), the court upheld an enhanced 
sentence under S 775.084 alons with a fifteen-vear mandatorv 
minimum for a life felony (second-degree murder with a firearm). 

Conversely, although this court has conclusively settled that 
first-degree felonies punishable by life are subject to the 
sentencing enhancement provisions of S 775.084, Burdick v. State, 
594 So.2d 267 (Fla. 1992), which provisions include, in the 
instance of violent habitual felony offenders, mandatory minimum 
terms, a panel of the Third District has, in a case describing t h e  
offenses as "first-degree felonies punishable by life 
imprisonment," struck the mandatory minimum terms which the trial 
court had ascribed to the authority of S 775.084(4)(d). Youns v. 
State, 17 F.L.W. D846 ( F l a .  3d DCA March 31, 1992). 
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strict construction, which must govern. 12 Perkins, 576 Soe2d at 

1312-13. 

Further, an additional necessary implication of its holding, 

also utterly unrecognized by the Third District, is that capital 

felonies would also have to be subject to habitual offender 

enhancement provisions by virtue of the very reasoning and analysis 

engaged in below; capital felonies are, by definition, more serious 

offenses than life felonies, and, according to the holding and 

logic of the Third District, must be presumed therefore to be 
punishable more heavily. 13 

12 

Indeed, to the contrary of an amendment by implication 
conclusion, the prevailing rule of construction has to be that 
where a statute is re-enacted, the judicial construction previously 
placed on it is presumed to have been adopted in the re-enactment. 
Burdick, 594 So.2d at 270-71. Inasmuch as under the 1985 version 
of the Habitual Offender Act, it had been held that life felonies 
were not within the statute's scope, see, g.g., Hall V. State, 510 
So.2d 979 (Fla. 1st DCA 1987), rev. denied, 519 Soe2d 987 (Fla. 
1988), by not expressly addressing life felonies in the 1988 
amendments, the Legislature must be deemed to have at least tacitly 
accepted that construction. Burdick, 594 So.2d at 270-71. 

13 

Persons convicted of first-degree murder (a capital felony) 
are, in instances resulting in a life rather than a death sentence, 
more than arguably treated more leniently under the Florida 
statutes than persons receiving a first degree (habitual offender) 
felony enhancement or, as held to be permitted below, a life felony 
habitual offender enhancement. A first-degree murder capital felon 
is, after service of the twenty-five year mandatory minimum, 
eligible both for parole and for basic and incentive gain time (SS 
7 7 5 . 0 8 2 ( 1 ) ,  944.275), whereas a first degree felony offender who 
is sentenced to an enhanced (habitual offender) life sentence is 
not eligible either for parole or for basic gain time (S 
775.084(e)), and has received, in essence, a functional life 
sentence. 

Again, it must be emphasized that, while such disparities may 
be seen to merit careful reconsideration, it is a matter under our 

22 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

ERRONEOUS RELIANCE ON REFERENCE PROVISIONS: 
THESE PROVISIONS PREDATED CREATION OF LIFE FELONIES 

The lower court also relied upon the reference provision of 

the respective offense statutes, sexual battery with a firearm, S 

794.011(3); armed burglary of an occupied dwelling, S 810.02(2)(b); 

and kidnapping (with a firearm), S 787.01(2), Fla.Stat. (1987), 

which each state that persons convicted thereunder may be punished 

"as provided in s. 775.082, s. 775.083, or s. 775.084." Lamont, 

17 F.L.W. at D508 (emphasis the lower court's). This reliance on 

the reference provision is, with all respect, in the view of the 

Petitioner analytically deficient. 

At one time, as will be noted below in the historical 

development portion of this brief, all Florida felony statutes 

included a self-contained penalty provision. The modern scheme of 

a unified external penalty provision was established by chapter 71- 

136, Laws of Fla., effective Jan. 1, 1972. Correspondingly, the 

penalty provision of each felony statute was amended from a self- 

contained one to one of reference. A reference that sentencing may 

be had "as provided in s. 775.084" is meaningless unless S 775.084 

& terms provides for sentencing for the category of offense 

in question. 

This is demonstrated by the fact that provisions for habitual 

misdemeanor offender enhancement (which were created and codified 

constitutional scheme of separation of powers for the legislature 
and not for the judiciary to redress. 
580 So.2d at 306 n.1. 

&, e.g., Nephew v. State, 
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as a separate statute  by ch. 74-383, § 8 ,  eff. July 1, 1975, and 

later that yeas combined with the felony offender provisions under 

775.084 by ch. 75-116, S 1, eff. O c t .  1, 1975) were completely 

deleted in 1988. Ch. 88-131, S 6, eff. Oct. 1, 1988. Yet the 

enhancement reference provisions remain in a large number of 

misdemeanor statutes. a, e.g., S 784.03 (battery); S 790.10 

(improper exhibition of dangerous weapon); S 790.164(1) (false bomb 

reports); S 796.07 (prostitution); S 806.13(b)(l), ( 2 ) ,  (criminal 

mischief), etc. These reference provisions are rendered utterly 

meaningless by virtue of the absence of an enhancement provision 

within the referenced statute. 

It is not, therefore, the existence of a reference within a 

given offense statute which makes the offense enhanceable, it is 

the presence of a pertinent provision within the enhancement 

statute itself. 

This point is profoundly underscored by the fact that the 

references making an offense punishable "as provided in s. 775.082, 

S. 775.083,  or s. 775.084" (e.8.) were placed within the rape, 

kidnapping, and burglary chapters of the 1971 Florida Statutes 

(which provisions were effective January 1, 1972, see chapter 71- 

136, Laws of Fla.) before there even existed any classification of 

Thus, it may be readily seen that the existence life felonies . 14 
of the reference provisions cited by the lower court lend, as a 

14 

Life felonies were not created until nearly a year after 
establishment of these reference provisions, by chapter 72-724, SS 
1 and 2, effective December 8,  1972. See text at 26-28, infra. 
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15 matter of substantive analysis, no support to its conclusion. 

15 

This fundamental flaw in the lower court's analysis is also 
demonstrable from another perspective. By reasoning that the 
presence of the reference provision in a given statute is pertinent 
to its analysis, that court must necessarily be implying that the 
absence of the reference provision would be significant in 
indicating a contrary result. The fallacy is demonstrated by the 
following example. 

Section 775.087, a free-standing statute, provides in section 
(1) for upward reclassification of a felony offense in which a 
weapon is involved but is not an essential element. The statute 
provides for mandatory reclassification as follows: 

(a) In the case of a felony of the first 
degree, to a life felony. 

(b) In the case of a felony of the second 
degree, to a felony of the first degree. 

(c) In the case of a felony of the third 
degree, to a felony of the second degree. 

Section 775.087(1), Fla.Stat. 

Surely it could not be cogently (much less successfully) 
argued, as would be implied by the Third District's analysis, that 
the absence of a reference provision within this statute to 
punishment "as provided in s. 775.082, S. 775.083, or 6. 
775.084 ( , ) " or indeed the absence of any reference provision within 
the felony statutes themselves to t h i s  section ( 7 7 5 . 0 8 7 ) ,  would 
prevent reclassification and sentencing thereunder. 

Or what of S 893.20, Fla.Stat. (Supp. 1990), which penalizes 
a continuing criminal enterprise under chapter 893 as a life 
felony, punishable, inter alia, by a sentence of life ox a term of 
not less than twenty-five years imprisonment to which neither the 
guidelines nor provisions of parole apply? This section contains 
no reference to S 775.084. Would the lower court, notwithstanding 
the absence of a reference provision, subject the offense to 
chapter 775,0841 If not, it presumably would be faithfully 
applying its reference provision analysis. However, it is clear 
by the terms of S 893.20 that the legislature considered that 
particular life felony offense more serious than others; how then, 
according to the "intent" analysis of the lower court, could this 
offense be punishable less severely than other life felonies which 
the lower court did conclude to be eligible for habitual offender 
sentencing? 
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HISTORICAL DEVELOPMENT OF PERTINENT STATUTES: 
HABITUAL OFFENDER ACT PREDATED CREATION OF LIFE FELONIES 

Additionally, there is a more fundamental, and entirely 

dispositive, reason why the reasoning employed below must fail - 
- that is, the historical development of the pertinent statutes. 

Until January 1, 1972, felonies in Florida were unclassified 

and were defined simply as those crimes punishable by death or 

imprisonment in state prison. S 775.08, Fla.Stat. ( 1 9 6 9 ) .  The 

only distinction thus discernable was between capital and 

noncapital felonies. Prior to 1972, each felony statute contained 

its own, self-sufficient penalty clause (in capital cases, death, 

although S 919.23 provided for a majority jury recommendation of 

mercy which reverted the penalty to a life sentence, and in non- 

See, e.g., SS 782.04 

(murder); 784.04 (aggravated assault); 794.01 (rape); 805.02 

(kidnapping for ransom); 810.01 (burglary); 811.021 (larceny); and 

813.011 (robbery), Fla.Stat. (1969). 

capital cases, imprisonment and/or fine). 16 

Effective January 1, 1972, chapter 71-136, Laws of Fla., in 

sections 2 and 3, respectively, established a classification of 

felonies (and of misdemeanors) and a separate, unified penalty 

The foregoing underscores the inherent untenability, as well 
as the constitutional impermissibility, of the judiciary rather 
than the legislature "adjusting" or "correcting" criminal 
penalties. 

16 

Penalty provisions for misdemeanors were generally, although 
not always, also intrinsic in the particular penalizing statute. 
There was a general "catchall" misdemeanor penalty provision, § 
775.07, Fla.Stat. (1969) where a penalty was not provided by the 
particular statute. 
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statute for all offenses17 (SS 775.081 and 775.082, respectively). 

The classification created four categories of felonies -- capital, 
first, second, and third degree felonies. Section 4 of ch. 71- 

136 established a separate, unified fining statute (S 775.083) for 

the respective offense categories, other than capital felonies for 

which fining was not authorized. 
Much of the remainder of ch. 71-136, a massive bill, served 

to excise the previously existing penalty provision within each 

criminal statute and add, for felonies, the reference provision 

"punishable as provided in SS 775.082, 775.083, or 775.084" and, 

for misdemeanors, the reference provision "punishable as provided 

in SS 775.082 or 775.083." - See ch. 71-136, passim. 

The very same chapter, in S 5, also effective January 1, 1972, 

established the modern structure of the habitual felony offender 

statute (codified as si. 775.084). The pertinent provisions of that 

statute, unaltered to this day, (although, of course, a parallel 

set of violent habitual felony offender provisions have more 

recently been added), provided for enhancement only for felonies 

of the first, second, and third degree; enhancement for capital 

felonies was not provided for. This, along with the failure to 

authorize a fine for capital felonies, was obviously not an 

oversight on the part of the Legislature; it must have concluded 

that capital felonies were already sufficiently punishable. As to 

17 

The separation of substantive criminal prohibitions from 
penalty provisions cornparted with the preferred, modern drafting 
practice. See Sutherland Stat. Const. S 20.18(4th ed.) 
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life felonies, they did exist under the initial, four-felony 

classification established by ch. 71-136, S 2, and obviously were 

not intended to be included, nor, a fortiori, could they be 

included, in the habitual felony offender statute. 

Life felonies were not created until almost a year later, by 

ch. 72-724, SS 1 and 2 ,  effective Dec. 8, 1972.l' The habitual 

offender statute was not then, nor has it ever been, amended to 

include life felonies. Their non-inclusion cannot be deemed an 

oversight. There is no evidence whatsoever that the Legislature 

intended to include them, and indeed, for at least the first decade 

of the existence of life felonies, there was an indisputably 

reasonable basis for their exclusion from the habitual offender 

provisions. From inception, life felonies were punishable by up 

to life imprisonment. s 775.082(4)(a), as amended by ch. 72- 724,  

eff. Dec. 8, 1972. Since the highest habitual offender enhancement 

then provided, for first-degree felonies (if the first degree 

felony was not already specified to be punishable by life), was 

from thirty years to life imprisonment, the Legislature could, and 

did, reasonably conclude that, on the basis that short of death, 

life imprisonment was the severest punishment, it w a s  unnecessary 

to provide for enhancement for life felony offenses when they were 

already punishable by life imprisonment. 

That the "reasonableness" of this indisputably and clearly 

manifested intent in the enactments of 1972 to exclude life 

18 

Fining for life felonies was not provided until two-and-a- 
half years later, by ch. 74-383, S 6, eff. July 1, 1975. 
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felonies from habitualization may arguably be called into question 

by events the seeds of which did not begin until over a decade 

later -- the inception of the sentencing guidelines in 1983, later 
caselaw subjecting habitual offender sentences to the guidelines, 

and the more recent and concomitant removal of habitual offender 

sentences from the guidelines (S 775.084(4)(e), Fla-Stat. (Supp. 

1988) (Ch. 88-131)) and restriction of habitual offender accruable 

gain time (id.) -- only underscores the case for revisitation. 
B u t  the lower court constituted the wrong forum. Although 

circumstances may warrant a revisitation of punishment provided for 

life felonies, that, of course, is a matter for the Legislature - 19 

- which has the authority to enact, repeal or amend substantive 
penalties -- and not for the courts -- which do not have such 
authority. 

See, e.g, Perkins v. State, 576 So.2d at 1312-13 (The 

principle that it is for the legislature to create crimes and 

punishments "can be honored only if criminal statutes are applied 

19 

Any incongruity in faithfully construing S 775.084 to exclude 
life felonies from its scope arises not from that construction, 
but from the relationship of the sentencing guidelines to the 
Habitual Offender Act. - See Burdick, 594 So.2d at 270 n.8. 
However, that incongruity is a matter for legislative, not 
judicial, resolution. As this court has stated: 

"[Wle have held that placing limits on the length of 
sentencing is a legislative function. - See Smith v. 
State, 537 So.2d 982, 987 (Fla. 1989). Clearly this 
Court's role is to interpret, not to legislate. 
Accordingly, we can do no more than point out what 
appears to us to be a serious inconsistency between the 
two statutory sentencing schemes." - Id. 
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in their strict sense, not if the courts use some minor vagueness 

to extent the statutee' breadth beyond the strict language approved 

by the Legislature."); Smith v. State, 537 So.2d 982,  985-87 (Fla. 

1989) (holding court rules which promulgated sentencing guidelines 

unconstitutional until time of legislative adoption, 

notwithstanding the fact that "the Court was obviously following 

the intent of the legislature ( , )  'I; "Even though the legislative 

and judicial branches were working together to accomplish a 

laudable objective, the fact remains that by enacting ru les  which 

placed limitations upon the length of sentencing, this Court was 

performing a legislative function. ' I )  ; Benyard v. Wainwriqht, 322 

So.2d 473 ,  475 (Fla. 1 9 7 5 )  ("The responsibility to make substantive 

law is in the legislature within the limits of the state and 

federal constitutions. . . . The prescribed punishment for a 

criminal offense is clearly substantive law.") Nation V. State, 

17 So.2d 521, 522 (Fla. 1 9 4 4 )  ("[Tlhe Legislature has the power to 

denounce any act as a crime and to fix the grade of the offense and 

prescribe the punishment therefore.") 
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11 . 
WHERE THE OFFENSE FOR WHICH THE DEFENDANT WAS 
CONVICTED UNDER COUNT I1 WAS MANDATORILY 
RECLASSIFIED BY THE PROVISIONS OF S 
775.087(l)(a), FLA.STAT. (1987) TO A LIFE 
FELONY, THE LOWER COURT ERRED IN TREATING THE 
OFFENSE AS A FIRST-DEGREE FELONY PUNISHABLE BY 
LIFE 

While a first-degree felony punishable by life is, 

undisputably, subject to habitual offender enhancement under 

S 775.084, Burdick v. State, 594 So.2d 267 (Fla. 1992), when a 

weapon is involved and is a non-essential element of the offense, 

it is mandatorily reclassified to a life felony by the provisions 

of S 775.087(1)(a), Fla.Stat, (1987). When such a reclassification 

(to a life felony) occurs, the offense is no longer subject to the 

enhancement provisions of the Habitual Offender Act, S 775.084.20 

Although the offense for which the defendant was convicted 

20 

See the following, each holding the Habitual Offender Act 
inapplicable to the offense as reclassified: Hayes v. State, 17 
F.L.W. D1009 (Fla. 5th DCA Apr. 17, 1992) (kidnapping with a 
firearm reclassified to life felony); Parker V. State, 17 F.L.W. 
D497 (Fla. 2d DCA Feb. 14, 1992) (attempted first-degree murder 
with a firearm reclassified to life felony); McKinnev v. State, 585 
So.2d 318 (Fla. 2d DCA 1991) (attempted first-degree murder with 
a firearm reclassified to life felony); Newton v. State, 581 So.2d 
212 (Fla. 4th DCA 1991) (kidnapping with a firearm reclassified to 
life felony), -. dism., State v. Newton, 593 So.2d 1053 (Fla. 
1991), approved, Newton v. State, 594 So.2d 306 (Fla. 1992); Walker 
V. State, 580 So.2d 281 (Fla. 4th DCA 1991) (second-degree murder 
with a firearm reclassified to life felony), review dismissed as 
improvidently sranted, State v. Walker, 593 So.2d 1049 (Fla. 1992); 
Johnson v. State, 568 So.2d 519 (Fla. 1st DCA 1990); Ledesma V. 
State, 528 Sa.2d 470 (Fla. 2d DCA 1988) (attempted first-degree 
murder with a firearm reclassified to life felony); Hall V. State, 
510 So.2d 979 (Fla. 1st DCA 1987) (second-degree murder with a 
firearm reclassified to life felony), rev. denied, 519 So.2d 987 
(Fla. 1988). 
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under Count I1 -- burglary of an occupied dwelling with a firearm 
and with an assault while committing an offense therein -- was 
graded by the trial court as a first-degree felony punishable by 

life (S 810.02(2), Fla.Stat. (1987)), that offense was, as 

unsuccessfully asserted by the Petitioner below, mandatorily 

reclassified by the provisions of 775.087(1)(a), Fla.Stat. (1987) 

to a life felony. 21 

The burglary statute, 810.02, Fla.Stat. (1987), provides 

that burglary is a felony of the first-degree punishable by life 

"if, in the course of committing the offense, the offender: (a) 

Makes an assault or battery upon any person(,) [or] (b) Is armed, 

or arms himself within such structure or conveyance, with 

explosives or a dangerous weapon.'' Where an individual commits a 

burglary while armed but without making an assault, the weapon is 

an essential element of the offense as graded and therefore the 

21 

In its Initial Brief of Appellee in this cause, the State 
failed to respond to the Appellant's assertion that this count was 
mandatorily reclassified to a life felony because of the use of a 
weapon as a non-essential element. On supplemental briefing before 
the court en banc, the Appellant (Petitioner herein) renewed the 
contention, and the State responded, without explication, that the 
alternate allegation was "surplusage. " The State's response was 
patently incorrect. Lareau v. State, 573 So.2d 813 (Fla. 1991). 

The lower court did not discuss the Appellant's mandatory 
reclassification assertion; it simply and conclusorily treated the 
offense as a first-degree felony punishable by life and utilized 
that as "an alternative basis for affirming our finding that the 
habitual offender statute was properly applied to Lamont." Lamont 
V. State, 17 F.L.W. at D509. 
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22 reclassification statute, S 775.087(1)(a) does not operate. 

However, where an individual while committing a burglary 

commits an assault or battery, that is itself an independent basis 

to sustain the burglary as a first-degree felony punishable by 

life, and a weapon is thereby rendered a non-essential element, 

which, when employed, invokes the mandatory reclassification 

provisions of s 775.087(1)(a). See Lareau v. State, 573 So.2d 813 

(Fla. 1991) (inasmuch as aggravated battery statute may be 

satisfied either by great bodily harm as an essential element 01: 

use of a deadly weapon as an essential element, where the convicted 

offense is by means of great bodily harm, use of a deadly weapon 

is not an essential element and its presence invokes the mandatory 

reclassification provisions of S 775.087(1)). - Cf. Lambeth v. 

Florida Parole & Probation Commission, 411 So.2d 956 (Fla. 1st DCA 

1982) (under parole matrix system which precluded aggravation of 

range by factors included in definition of offense, parole 

commission was not precluded from aggravating range for offense of 

aggravated battery, where defendant both used a deadly weapon and 

caused great bodily harm). 

In the instant case, because, as alternately alleged in the 

information count (Count II), an assault occurred within the 

dwelling (T. 253-270, 286-291, 293), the firearm was not an 

essential element of this offense as graded and therefore the 

22 

The statute by its terms exempts from reclassification a 
felony "in which the  use of a weapon or firearm is an essential 
element ( . ) I' 
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offense is reclassified to a life felony pursuant to the provisions 

of 775.087(1)(a), Fla.Stat. (1987).23 As such, it is not, for 

the reasons set forth in Argument I of this brief, subject to 

enhancement under the Habitual Offender Act. 

A brief additional observation is in order as to the lower 

court's reliance on the offense (as a first-degree felony 

punishable by life) as "an alternate basis for affirming or finding 

that the habitual offender statute was properly applied to Lamont . 'I 
Lamont, 17 F.L.W. at D509. That conclusion is implicitly premised 

on the assumption that, in a multiple offense context, if a 

defendant was properly sentenced as an habitual offender on one 

count but improperly so sentenced on others, the proper sentence 

would render l'harmless'l the improper sentence on the other counts. 

That premise is incorrect and should be explicitly disapproved by 

this Court. &g Trow V. State, 574 So.2d 271 (Fla. 2d DCA 1991) 

(authorized sentencing of defendant on one offense as an habitual 

offender would not render harmless an unauthorized habitual 

offender sentence for another offense). See senerally Dorfman v. 
State, 351 So.2d 954 (Fla. 1977) (pointedly disapproving general 

sentences). 

23 

Moreover, even had the habitual offender sentence which the 
trial court entered on Count I1 been proper, the imposition of a 
consecutive fifteen-year mandatory minimum (R. 57-58) would not be 
sustainable. In Daniels v. State, 595 So.2d 952 (Fla. 1992)' this 
Court held that for a single criminal episode (as is involved in 
the instant case), consecutive mandatory minimum sentences under 
S 775.084 cannot be imposed. 
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CONCLUSION 

Based on the foregoing argument and authorities c i t ed ,  t h e  

decision of the Third District below should be quashed and this 

Court should properly hold, as the First, Second, Fourth and Fifth 

Districts have held, that life felonies are not  subject to 

enhancement under 775.084, Fla.Stat. 

Respectfully submitted, 

BENNETT H- BRUMMER 
Public Defender 
Eleventh Judicial Circuit of 
Florida 
1351 Northwest 12th Street 
Miami, Florida 33125 

Bv : L a b  -.. - . 
BRUCE A. ROSENTHAL 
Assistant Public Defender 
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DISTRICT COURTS OF APPEAL 
Crimiiinl 1aw-Sciiteiicing-Habitu:ll offender-Life fclotiy- 
Subsections 775.084(4)(a) and (b) of‘liabitual offtndcr statute do 
ilot npply to dcfcndmts convicted of lifc fcloiiies-Rcit~aiiiing 
portions of  s t n t u t c , specific a 1 l y i 11 c 1 u ding subs cc t io t i  

775.084(4)(~), arc applicable to life fclor~ics-Coiillict certified- 
Trial court properly sentenced defeodunts corlvicted of life fclo- 
nies to life hprisoiunctit under habitual offender statute-Error 
to impose 15-year mandatory rnitit~iuin senteitces pursuant to 
subsections (4)(a) and/or (4)(b) which are inapplicable to life 
felonies-Defendants shall not be eligible for parole consider- 
ation-Double jeopardy-Separate cotivictioils and seiite~ices for 
improper exhibition o l  firearm and second degree murder in- 
volving possession and use olsmne firearm improper 
ANDRE HENRY LAMONT, Appcllant, va. THE STATE OF FLORIDA, 
Appellee. 3rd District. Case No. 89-2917. JAMES BROOKS. Appellant, vs. 
THE STATE OF FLORIDA, Appcllcc. Casc No. 90-1419. Opinion Glcd Ecb- 
wary IS, 1992. Appeals from he Circuit Court o f  Dade County, Alfonso Scpe, 
Judge. Bcnnclt H.  Brurnmcr, Public Defender, and Bruce A. Roscndial, Assis- 
!ant Public Defcndcr and Valeric Jonas, Assistant Public Dcfcndcr, for sppcl- 
lants. Robert A. Buttewonh, Attorncy Gancral, and Kalhcrinc B. Johnson, 
Assistant Attorncy Gcncrnl, for appcllcc. 

EN BANC 
(Before SCHWARTZ, C.J., and BARKDULL, HUBBART, 
NESBITT, BASKIN, FERGUSON, JORGENSON, COPE, 
LEVY, GERSTEN, and GODERICH, JJ.) 
(LEVY, Judge.) These cases were set for hearing ctlt bmrc to 
determine whether the scntencing provisions of the habitual 
felony offender statute, Section 775.084, Florida Statutes (1989) 
[hereafter the “Act”], apply to life felonies. We conclude that 
the habitual offender statute is applicable to defendants convicted 
of life felonies and, thus, the defendants in the instant cases were 
properly sentenced as habitual felony offenders. 
James Edwards Brooks and Andre Henry Lamont, the defen- 

dants, were both sentenced as habitual felony offenders after 
being found guilty of life felonies. Defendant Brooks was con- 
victed of second degree murder pursuant to Section 782.04(2), 
Florida Statutes (1989), a first degree felony, which was reclas- 
sified to a life felony, pursuant to Section 775.087, Florida Stat- 
utes (1989), because the defendant used a firearm during the 
commission of the murder.’ The trial court found the defendant 
to be a habitual violent felony offender, and sentenced him to life 
in prison without eligibility for release for fifteen years under 
Section 775.054(4), Florida Statutes (1989). Brooks was also 
convicted for improper exhibition of a firearm pursuant to Sec- 
tion790.10, Florida Statutes (1989), and sentenced to one year to 
run concurrent with the life sentence. 

Defendant Lamont was convicted of sexual battery with a 
firearm pursuant to Section 794.011(3), Florida Statutes (1989), 
a life felony; burglary of an occupied dwelling with a firearm 
pursuant to Section 810.02(2)@), Florida Statutes (1989). a first- 
degree felony punishable by a terms of years not exceeding life 
imprisonment; and kidnapping with a firearm pursuant to Section 
787.01(2), Florida Statutes (1989), a first-rlegree felony, which 
was reclassified to a life felony under Section 775.087(1)(a), 
Florida Statutes (1989), because Lamont used a firearm in the 
commission of the kidnapping? Lamont was sentenced as a 
habitual felony offender under Section 775.084(4)(a) to life 
imprisonment on the sexual battery and kidnapping charges, with 
a fifteen year habitual mandatory minimum and a three-year 
firearin mandatory minimum on each of those counts. Lamont 
received a consecutive lifesentence with fifteen years mandatory 
nlinimuin on the arnled burglary, assault and battery count. Both 
dcfeiidants argue, inter aha, that the habitual felony offender stat- 
ute, in its entirety, is inapplicable to life felonies. 111 essence, they 
base their argument on the fact that two particular subsections of 

the Act, to-wit: (4)(a) and (4)(b), fail to make reference to per- 
sons convicted of life felonies. 

Section 775.084, Florida Statutcs (1989), provides for ex- 
tended prison sentences for convicted felons who have incurred 
predicate prior felony convictions within prescribed intervals. 

A “habitual felony offender” has incurred two or more prior 
felony convictions, none of which has been pardoned or other- 
wise set aside, and the last of which was imposed, or resulted in 
release from prison, within five years of the subject conviction, 5 
775.084(1)(3), Fla. Stat. (1989). Section 775.084(4)(a) of the 
Act provides for sentencing the habitual felony offender for the 
subject conviction, as follows: 

I.  In the case of a Felony of the first degree, for life. 
2. In the case of a felony of the second degree, for a term of 

years not exceeding30. 
3. In the case of a felony of the third degree, far a term of 

years not exceeding 10. 
A “habitual violent felony offender” under the Act has in- 

curred one or more enumerated violent felony convictions, none 
of which has been pardoned or otherwise set aside, and the last of 
which was imposed. or resulted in release from prison, within 
five years of the subject conviction. 5 775.084(1)(b), Fla. Stat. 
(1989). Section 775.084(4)(b) provides for sentencing the ha- 
bitual violent felony offender as follows: 

1. In the case of a felony of the first degree, for life, and such 
offender shall not be eligible for release for 15 years. 

2. In the case of a felony of the second degree, for a term of 
years not exceeding 30, and such offender shall not be eIigible 
for release for 10 years. 

3. In the case of a felony of the third degree, for a term of  
years not exceeding 10, mid such offender shall not be eligible 
for release for 5 years. 
The defendants argu: that because these two particular sub- 

sections of the Act, (4)(a) and (4)(b), do not specifically provide 
for enhanced sentencing where the subject conviction is a life 
felony, the Act, as a rvlrole, does not apply to lifc felonies. We 
find this argument unpersuasive for tho following reasons, 

First, we find the interpretation urged by tlie defense to be 
contrary to legislative intent. It is a fundamental principle of 
statutory construction that statutes will not be interpreted in such 
a manner as to lead to an unreasonable or ridiculous result or a 
result obviously not intended by the legislature. Drury v. Hnr- 
ding, 461 So.2d 104 (Fla. 1984); McKibbett V. Mnllory, 293 
So.2d 48 (Fla. 1974); Allied Fidelity hts. Co. v. State, 415 So.2d 
109 (Fla. 3d DCA 1982); Pcllm Sprirrgs Gelreral Hospital, IIJC. of 
Hialeah v. SInte Farm Murunl Automobile Itasumnce Co., 218 
So.2d 793 (Fla. 3d DCA 1969), nflntrcd, 232 So.2d 737 (Fla. 
1970). Sections 775,0841 and 775.0842, FloridaStatutes (1989), 
discuss the intent of the legislature in the prosecution of career 
criminals. These Sections clearly reflect that the legislature 
intended persons qualifying as career or habitual criminal offend- 
ers to receive enhanced punishment, and provide as follavs: 

775.0841 Legislative findillgs and intent.-The Legislature here- 
by finds that a substantial and disproportionate number of serious 
crimes is committed in Florida by a relatively sinall number of 
multiple and repeat felony offenders, commonly known as career 
criminals. The Legislature further finds that priority should bc 
given to the investigation, apprehension, and prosecution of 
career criininals in the use of law enforcerncnt resources and to 
the incarcerationof career crirninals in  the use of available prison 
space. The hgislature intends to initiate and support increased 
efforts by state and local law enforcement ageticies and state 
attorney’s oflices to investigate, apprehend, and prosecute career 
criminals and to incarcerate them for extended terms. 

Repfir  of *u apinioru includc tho full tcxr PO Nd. Cnw not T i  utllil t h e  cxpirca to rde rchcuriug pdrlion pad, if W d ,  d d t n d u d .  
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775.0842 Persons subject to career criminal prosecution 
efforts.-A person who is under arrest for the commission, 
attempted commission, or conspiracy to commit any felony in 
this state shall be the subject of career criminal prosecution 
efforts provided that such person qualifies as a habitual felony 
offender or a habitual violent felony offender under s. 775.084. 

It is obvious that the legislature intended that defendants with 
prior criiinal records of habitual crimes receive greater punish- 
ment than others, As recognized by the First District in Barber V.  

Siare, 564 So.2d 1169, 1171 (Fla. 1st DCA) rev. deenied 576 
So.2d284 (Fla. 1990): 

The legislature chose to restrict the class of felons encompassed 
by section 775.084, based upon the number of prior felonies and 
misdemeanors committed, and based upon the length of time 
since the defendant committed the last crime. It is apparent that 
the legislature intended to enact this law in the belief that in- 
creased sentences for repeat offenders will deter their criminal 
conduct, at least during the time that they are incarcerated.There 
can be no question that enhanced punishment of repeat felons is a 
legitimate goal within the state’s police power. 

To follaw the defendants’ construction of the Act would defeat 
the expressed legislative intent of providing enhanced penalties 
for career criminals in order to deter criminal conduct. It is not 
rational, to say the least, to interpret the statutes so that those 
career criminals who commit the most serious of felony crimes 
are not subject to enhanced punishment under the habitual 
offender statute, while those that commit less serious crimes are 
included within its scope. 

Second, it is significant that the statutory sections under which 
the defendants were convicted specifically provide for sentencing 
under the habitual offender statute. Defendant Brooks was con- 
victed of second degree murder with a firearm, under Section 
782.04(2), which states that persons convicted under this statute 
may be punished “as provided in s. 775.082, s. 775.083, or s. 
775.084. (Emphasis added). Defendant Lamont was convicted 
of sexual battery with a firearm, kidnapping with a firearm, and 
burglary of an occupied dwelling with a firearm. Section 
794.01 1(3), which defines sexual battery with a firearm, Section 
810.02(2)(b), Florida Statutes (1989). which defines burglary of 
an occupied dwelling with a firearm, and Section 787.01(2) 
which defines kidnapping, all state that persons convicted under 
the statute may be punished “as provided in s. 775,082, s. 
775.083, or s. 775.084. (Emphasis added).’ The legislature 
would not have specifically indicated in each statute that Section 
775.084 was to be used in determining a defendant’s sentence if it 
had intended to exclude defendants convicted of such felonies 
from the scope of the Act.‘ The fact that some or all of the under- 
lying crimes are life felonies, either by definition, or by reclassi- 
fication pursuant to Section 775.087, only means that those indi- 
vidual crimes which are life felonies cannot be affected by the 
provisions of subsections (4)(a) and (4)(b) af the Act, because 
those two particular subsections do not provide for the sentenc- 
ing of life felonies. However, that does not affect the applicabili- 
ty of the remainder of the Act to life felonies. The statutory sec- 
tions relating to the offenses for which the defendants were con- 
victed refer to Section 775.084 it; its entirefy. Viewing the Act as 
a whole, itis clear that persons convicted of life felonies may be 
sentenced pursuant to other portions of the Act, such as subsec- 
tion (4)(e). 

Subsection (4)(e) of the Act states that: 
(e) A sentence imposed under this section shall not be subject to 
the provisions of s. 921.001. The provisions of chapter 947 shall 
not be applied to such person. A defendant sentenced under this 
section shall not be eligible for gain-time granted by the Depart- 
ment of Corrections except that the department may grant up to 
20 days of incentive gainitime each month as provided for in s. 
944.275(4)@). 

In other words, under the language of Section 775.084(4)(e), 
once an offender has met the criteria of Section 775.084(1), and 
,- 

has been classified as a habitual offender, such a defendant need 
not be sentenced within the sentencing guidelines. Accordingly, 
a person convicted of a life felony (either by definition or by 
reclassification) can be sentenced to the maximum of life impris- 
onment. Furthermore, such a defendant would not be eligible for 
parole.5 

In order to give effect to legislative intent, and to avoid a 
construction of the statutory language which would lead to an 
absurd result, our analysis must focus upon a consideration of the 
Act as a whole.‘ Accordingly, a far more reasonable construction 
of the statute which would give effect to the legislative intent of 
deterring repeat offenders, would be to recognize that extended 
t e r n  of imprisonment for life felons are authorized under sub- 
section (4)(e) of the statute. Thus, a more accurate analysis of the 
applicability of the act would be as follaws. Once a defendant has 
been classified as a habitual felony offender, then “the court may 
impose an extended term of imprisonment as provided in this 
section . . . .‘t §775.084(1)@), Fla. Stat. (1989). Referring to 
subsection (4)(e) “in this section,” the court may then sentence 
life felony defendants to life imprisonment because subsection 
(4)(e) of the statute removes habitual violent felony offenders 
from the sentencing guidelines, makes them ineligible for parole 
and removes their eligibility for gain-time (except that speci- 
fied).’ 

We recognize that other District Courts of Appeal have held 
that the Act does not apply to life felanies. In Johnson v. Stare. 
568 So.2d 519 (Fla. 1st DCA 1990), and Walker v. Store, 580 
So.2d 281 (Fla. 4th DCA 1991), the defendants were convicted 
of second degree murder, pursuant to Section 784.04(2), Florida 
Statutes (1989), which was reclassified to a life felony, pursuant 
to Section 775.087, Florida Statutes (1989), because of the use of 
a firearm during the commission of each murder. In each of these 
cases, the trial court found the defendants to be habitual violent 
felony offenders and sentenced them, pursuant to Section 
775.084(4)(b)( 1). to life in prison without eligibility for release 
for fifteen years. The First and Fourth District Courts of Appeal 
reversed for resentencing stating that: ‘[Tlhere is no provision 
under the habitual violent felony offender statute for enhancing 
the sentence of a defendant convicted of a life felony,” Johtrson 
v. State, 568 So.2d at 520, and LLUnder the plain language of the 
statute, only first degree felonies-not those which are already 
made life felonies-can be enhnnced under section 
775.084(4)(b)l,” Walker v. State, 580 So.2d at 281. See also 
Graham v. State, 583 So.2d 1107 (Fla. 1st DCA 1991) (holding 
that Section 775.084 does not apply to sentencing of defendant 
convicted of life felony); Gholsron v. Sfare, - So.2d - (Fla. 3d 
DCA Case No, 89-2826, opinion filed, December 17, 1990) 116 
FLW D46] (holding that Section 775.084 does not apply to sen- 
tencing of defendant convicted of sexual battery while armed 
with a deadly weapon, a life felony); Barber v. State, 564 So.2d 
at 1173 (in rejecting argument that habitual offender statute is 
unconstitutional, court noted in dictum that statute was not ex- 
pressly applicable to life felonies). The Fifth District Court of 
Appeal in Power v. Sfare, 568 So.2d 511 (Fla. App. 5th DCA 
1990), and the Second District Court of Appeal in McKinmy v. 
Sfate, - So.2d (Fla. 2d DCA Case No. 89-02666, opinion 
filed, July 24, 1991) [16 F.L.W. D19211 have similarly stated 
that life felony sentences are not subject to habitual offender 
enhancement. See also White v. Srnie, - So.2d (Fla. 2d DCA 
Case No. 91-00295, opinion filed November-20, 1991) [16 
F.L.W. D29351 (holding that trial court could not sentence de- 
fendant as habitual violent felony offender because defendant’s ?* 
second-degree murder conviction was reclassified to a life felo- 
ny); Paise v. Sfare, 570 So.2d 1108 (Fla. 5th DCA 1990) (noting 
in dictum that the habitual offender statute is inapplicable to life 
felonies). However, each of these decisions appear to have fo- 
cused exclusively on subsections (4)(a) and (4)(b)-the portions 
of the statute which increase the possible sentence for specified 
degrees of crimes. None of the opinions rendered by the other 
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District Courts of Appeal addressed the Act in its entirety or 
specifically discussed the applicability of subsection (4)(e) of the 
Act. 

For the reasons discussed above, we find that a more reason- 
able construction of the statute, in accordance with legislative 
intent, supports our holding that life felonies are subject to the 
provisions of the habitual offender act, specifically including 
Section 775.084(4)(e), and accordingly affirm the sentencing of 
the life felony defendants as habitual offenders.’ Although we 
agree with the above cited cases from the First, Fourth, and Fifth 
District Courts of Appeal holding that subsections 775.084(4)(a) 
and (b) do not apply to persons convicted of life felonies, the 
result we reach herein is different than that reached by the other 
District Courts of Appeal due to the fact that we find that the 
remaining poniom of Section 775.084, specifically including 
subsection 775.084(4)(e), do apply to persons convicted of life , 

felonies. To that extent, we certify the conflict that apparently 
exists between the result reached herein and the results reached 
by the other District Courts of Appeal. 

As to defendant Lamont’s conviction for burglary of an occu- 
pied dwelling with a firearm, a first-degree felony punishable by 
a terms of years not exceeding life imprisonment, the trial court 
correctly sentenced the defendant to life imprisonment under the 
habitual offender statute in accordance with the Florida Supreme 
Court’s recent holding in Burdid v. Sfate, - So.2d - (Fla. 
Case No. 78,466, opinion filed, February 6, 1992) [17 FLW 
SSS], and this Court’s holdings in Westbrook v. State, 574 So.2d 
1187 (Fla, 3d DCA 1991) and Hemy v. State, $76 S0.2J 409 
(Fla. 3d DCA 1991). Thus, as to that offense, we note an alter- 
native basis for affirming our finding that the habitual offender 
statute was properly applied to Lamont. However, we reverse 
and vacate that part of defendant Lamont’s sentence containing 

, the provision that he serve a minimum mandatory of 15 years. 
The trial court incorrectly ascribed its authority as to the 15 year 
minimum to the provisions of Section 775.084(4)(a) and Section 
775.082(1), neither of which are applicable to the offense for 
which Lamont was convicted. 

As to defendant Brooks, we find the trial court erred in con- 
victing and sentencing Brooks for improper exhibition of a fire- 
arm, in addition to convicting and sentencing him for the second 
degree murder which involved his possession and use of the same 
firearm. Dual convictions and sentences for murder with a fire- 
arm and improper exhibition of the same firearm are violative of 
the double jeopardy clause of the state and federal constitutions. 
Cleveland v. State, - So.2d - (Fla. Case No. 77.49 1, opinion 
filed, October 17, 1991) [ 16 F.L.W. S6751; Diroti V. Sfate, 546 
So.2d 1194 (Fla. 3d DCA 1989), approved, 558 So.2d 1001 
(Fla. 1990); Evailr v. Sfate, 528 So.2d 125 (Fla. 3d DCA 1988), 
upped afler remand 545 So.2d 452 (Fla. 3d DCA), review 
denied 554 So.2d 1167 (Fla. 1989). 

In conclusion, both the finding by the trial court that Brooks 
and Lamont are habitual felony offenders, as provided for in 
Section 775.084, Florida Statutes (1989), and the subsequent 
sentencing of the defendants thereunder are affirmed. Other than 
subsections (4)(a) and @), all portions of Section 775.084, spe- 
cifically including subsection (4)(e), fully apply to each of these 
defendants. Accordingly, each of the defendants were properly 
sentenced to life imprisonment and neither of them shall be eligi- 
ble for consideration for parole. The portion of each defendant’s 
sentence that requires that they sewe fifteen (15) years before 
being eligible for release, purportedly pursuant to subsection 
(4)(a) andlor (4)(b), is vacated since such language is both with- 
out statutory basis and, inview of the foregoing, moot. Lastly, as 
previously discusssd, Brooks’ conviction and sentence for im- 
properexhibitionofa firearm is vacated. 

A t E d  in part and reversed in part. (SCHWARTZ, C.J., 
and BARKDULL, NESBI’IT, JORGENSON, COPE and GER- 
STEN, JJ., concur.) 

‘Thc facts surrounding lhc arrest and conviction of defendant B m k s  are as 
follows. Jamcs Brooks shot and killcd one Leon Ned at approximately 3:OO 
a.m. outside a local bar. Brooks dcfcnsc at trial was that the shooting was an 
accident induced lhrough volunlnry intoxication. Brooks had been hcavily 
drinking, and was walking in front of the bar, whcn he stumblcd and fcll onto 
thc hood of Ned’s car. Ned got out of h e  car and the two men began to fight. 
Ned then grabbed a black jack and repcntcdly struck Brooks. The two were 
separated, and Brooks wcnt to Ihc bar. Shonly lhcrcancr, Brooks returned to 
thc car with a gun and shot Ncd. According to Brooks, he only wanted. to 
frightcn Ned with thc gun; howcvcr, he was dazed from thc liqqor and wounds 
to his head, and siumblcd, accidently striking the m f o f  thc car and causing Ihe 
gun 10 dischargc. 

+The facts surrounding defendant Lamont’s a m s t  and conviction arc as 
follows. Lamont entered the home of the female victim early one moming car- 
rying a handgun. Hc then commirtcd a nonconsensual sexual battery on the 
victim aber directing hcr into hcr bedroom. ARcr the wxual battery, Lamont 
dircctcd thc victim and her four year old son rt gunpoint to go into the bathroom 
and remain hcrc,  or thcy would be harmed. 

’Scction 794.01 10) states spccifically that: “A person who commits sexual 
battery upon a pcrson 12 years of agc or older, without that person’# consent, 
and in the process thercof uses o r  threatens to use a dcadly weapon . , . is guilty 
of a lifc fclony, punishable as pmvided in s. 775.082, s. 775.083 or  77S.084.” 
(Emphasis addcd). Scction 810.02 wads in pertinent pad: “Burglary is a felony 
of the first dcgnc,  punishablc by imprisonment for a tcrm of ycara not cxcced- 
ing lifc imprisonmcnt or as providcd in s. 775.082, s. 775.083 or s. 775.084 if, 
in Ihe coursc of committing the olTcnse. the offendcr: . . . @) is armcd . . . .” 
(Emphasis addcd.). And, Scction 7117.01(2) states in pcdnent  part: “A pcrson 
who kidnaps a pcrson is guilty of a fclony of lhc first dcgrcc. punishablc by 
imprisonmcnt Tor a term of ycars not cxcccding lifc or as provided in a. 
775.082, s. 775.083.ors. 775.084.’’ (Emphasisaddcd). 

‘Morcovcr, thc sexual battery statutc undcr which dcfcndant h m o n t  was 
convictcd, Scction 794.01 l o ) ,  spccifically rcfcrr to a lifc felony conviction as 
bcing subject to the penalty provisions of Scction 775.084. Thc sexual battcry 
statutc suites, in pcrtincnt part, that: “A pcrson who commits sexual battery . . . 
is guilty of a li/elelony, punishablcas provided in s. 775.082,l. 775.083, or s. 
775.084.” (Emphasis addcd.) It is evident from this slalutory language that thc 
lcgislaturc did in fact intend Tor Ihc habitual olTcndcr statute to apply to life 
fclonies. 

%c fact h u t  lifc fclonics arc not provided for as a spcciCc category in 
subsections (4)(a) and (4)@) of thc Act is not illogical or a “lcgishlivc ovcr- 
sight” as urgcd by the dcfendnnts, bccausc the maximum cnhanccmcnt possible 
Tor habitual offcndcrs-Iifc imprisonment with no parole-as clcarly provided 
for in (4)(c), makes it unnecessary to prmidc for furlhcr enhancement in thc 
olhcr subsections. 

WIC Florida Suprcmc Court in Statc v. Webb, 398 So.2d 820 (Fla. 1981) 
noted that a fundamcnlal rule of stoturoiy construction in giving clfcct lo legir- 
lativc intcnt ia to focus upon h e  statute as a wholc. Thc court statcd spccifically 
that: 

To dctcrminc Icgislativc intcnt. we must consider the act as a wholc- 
“lhc evil to be corrcctcd, the lnnguage of UIC act, including its title, thc 
history of its cnaclmcnt, and Ihc state of the law already in existence 
bearing on the subjcct.” 

SIUIC Y. Webb, 398 So.2d at 824 (quoting Folcy v. Statc. 501 S0.2d 179, 184 
@la. 195 1) (emphasis omitted). 

‘In lhc rcccnt case of Westbrook v. Slatc. 574 So.2d 1187 m a .  3d DCA 
1991), this Courl hcld that thc dcfcndnnt, who‘was convictcd of robbery with a 
dcadly wcnpon, a first degree fclony punishable by lifc imprisonment, was 
propcrly scnicnccd to life imprisonmcnt pursuant to Ihc habitual fclony offcndcr 
statulc bccausc lhc robbcry stetutc under which the dcfcndant was convictcd 
pcrmits, on its facc, scntcncing pursuant to the habitual felony offender statute. 
We also rccognizcd removal of Ilic habitual oKendcr statutc from the sentencing 
guidclincs in order to impose enhanced pCdiCS. Aa wc shtcd in Wes1brook, 
574 So. 2d at 1188: 

First, the robbery statute on its facc pcrrnib acntcncing under the habit- 
ual orcndcr statute. Evcn though conviction under wction 812.13(2)(a) 
is a first-degrcc felony punishablc by lifc imprisonmcnt, the trial judge is 
rcquircd to enter a guidelines scntcncc. In defendant’s caac, his 
guidclincs scorcshcct total provided for a rccommcndcd Kntencc of 
twclve to scvcntccn years, not lifc imprisonment. The defcndant’s high- 
est pcrmitted scntcncc under the guidelines, without the necessity of 
writtcn reasons for dcparturc, would havc been twenty-two years impris- 
onment wilh a onc-ccll upward dcpanurc. €Iavcver, bccause thc rob- 
bcry statute pcrmits scntcncing undcr the habitual offcndcr statute where 
applicable, thc trial judgc, upon finding lhc dcfcndant rccidivist. was 
pcrmittcd to impose Ihc cnhanccd life Bcntcncc. 

Sccondly, thc statcmcnt in Borbcr, 564 So.2d at 1173, conccrning Ulc 
possible nonapplicabilify of the habitual olrcndcr slntute to those con- 
victcd of a first dcgrec lifc fclony is purely dicta. Morcovcr, Barber is 
not controlling here since the habitual olTcndcr statute addrcsscd in that 
casc was thc 1987 version which was substantially rcwrittcn by the 
Florida Lcgislaturc . . . to takc pCMhiCS prcscribcd undcr the habitual 
offcndcr stntulc outsidc the proviiicc of hc xntcncing guidclines and to 
allow thc trinl court to imposc thc pcmlty of lifc imprisonmcnt on a 
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defendant by simply making a detcrmimlion that the defendant fit the 
statutory definition of a habitual felony offender. See Owens v. Sktlc. 
560So.2d 1260(Fla. 1st DCA 1990). 

See ulso Ch, 88-13 1,g6, Lswa of FIa. 
‘In rfirming the defendants sentences, we note that the trial courts appar- 

ently attempted to apply 4(a) and 4@), but neilhcc of these subsections contain 
any provisions relating to life felonies. Thus, technically thc sentencing order i s  
incorrect. Hmever, because we find 4(e) applies, the judge was permitted to 
give the defendants life imprisonment without the benefit of parole. 

(HUBBART, JUDGE, dissenting.) I must respectfully dissent. I 
would reverse the life sentences, together with the fifteen-year 
mandatory minimum terms, which we?= imposed below as ha- 
bitual violent felony offender sentences under Section 
775.084(4)@), Florida Statutes (1989). (1) on the defendant 
James Edward Brooks for the reclassified life felony of second- 
degree murder with a firearm, gf 782.04(2), 775.087( l)(a), Fla. 
Stat. (1989), and (2) on the defendant Andre Henry Lamont for 
(a) the life felony of sexual battery with a deadly weapon, 
4 794.011(3), Fla. Stat. (1989), and (b) the reclassified life felo- 
ny of kidnapping with a firearm 4s  787.01(2), 775.087(1)(a), 
Fla. Stat. (1989)-and remand the cause to the trial court with 
directions to resentence the above defendants pursumt to the 
sentencing guidelines. 

I 
I would reach this result because, simply stated, the Habitual 

Offender Act [g  775.084, Fla, Stat. (1989)] by its plain terms 
contains no extended term of imprisonment for a life felony con- 
viction-andconsequently, a defendant who is convicted of a life 
felony, as here, must be sentenced under the sentencing guide- 
lines. $$ 921.001(4)(a); 921.005, Fla. Stat. (1989); 
F1a.R.Crim.P. 3.701,3,988. Section 775.084(4)(a), (b), Florida 
Statutes (1989), sets out in its entirety the extended terms of 
imprisonment for a defendant who qualifies as an habitual felony 
offender [$775.084(1)(a), Fla. Stat. (1989)] or an habitual vio- 
lent felony offender [f 775.084(1)@), Fla. Stat. (1989)): 

“(4)(a) The court, in conformity with the procedure estab- 
lished in subsection (3), shall sentence the habitual felony of- 
fender as follaws: 

1, In the case of a felony of the first degree, for life. 
2. In the case of a felony of the second degree, for a term of 

years not exceeding30. 
3. In the case of a felony of the third degree, for a term of 

years not exceeding 10. 
(b) The court, in conformity with the procedureestablished in 

subsection (3), may sentence the habitual violent felony offendir 
as follaws: 

1. In the case of a felony of the first degree, for life, and such 
offender shall not be eligible for release for 15 years. 

2. In the case of a felony of the second degree, for a term of 
years not exceeding 30, and such offender shall not be eligible 
for release for 10 years. 

3. In the case of a felony of the third degree, for a term of 
years not exceeding 10, and such offender shall not be eligible 
for release for 5 years.” 

Plainly, the statute contains no extended term of imprisonment 
for a defendant who is convicted, as here, of a life felony. In- 
deed, the sentences imposed in the case at bar-life imprison- 
ment with no eligibility for release for fifteen years-represent 
the extended term of imprisonment for an habitual violent felony 
offender who has been convicted of a felony in the first degree, 
not a life felony. 4 775.084(4)@)(1), Fla. Stat. (1989). This 
being so, it is clear that the above sentences under review must be 
reversed and the cause remanded for resentencing under the 
sentencing guidelines; this result is in full accord with the deci- 
sions of the First, Second, Fourth, and Fifth District Courts of 
Appeal which, when presented with the same issue, have come to 
precisely the same conclusion.’ 

I1 
I think today’s contrary decision-which puts us in conflict 

with every district court in the state on this issue-represents a 
classic example ofjugicial legislation which we have no authority 
to accomplish, Under the guise of statutory interpretation, the I 

court has simply rewritten the Habitual Offender Act SO BS to 
provide an extended term of life imprisonment with no parole for 
an habitual violent felony offender who is convicted, as here, of a 
life felony. The court purports to find this extended term of im- 
prisonment in Section 775.084(4)(e), Florida Statutes (1989), 
which provides as follws: 

“(e) A sentence imposed under this section shall not be sub- 
ject to the provisions of s, 921.001. The provisions of chapter 
947 shall not be applied to such person. A defendant sentenced 
under this section shall not be eligible for gain-time granted by 
the Department of Corrections except that the department may 
grant up to 20 days of incentive gain-time each month as provid- 
ed for i n s .  944.275(4)@).” 

Obviously, this subsection contains no extended term of 
imprisonment for a life felony conviction or, for that matter, any 
other felony conviction; it provides only that as to sentences im- 
posed under the Habitual Offender Act [which are exclusively 
found in Section 775.084(4)(a),(b)], the sentencing guidelines [s. 
921.001], probation and parole [ch. 9471, and gain time [except 
for s. 944.275(4)(b)] are inapplicable. To find in this subsection 
an extended term of imprisonment for an habitual violent felony 
offender who is convicted of a life felony, as the court has done, 
is to find something which simply is not there. 

Although legislative intent is the polestar by which the court 
must be guided when interpreting a statute: where the language 
of a statute is clear and unequivocal, as here, legislative intent 
may be gleaned from the words of the statute, and the court’s 
duty is to give effect to the plain and unambiguous language of 
the statute without resorting to rules of con~tnrction.~ Clearly, 
this court has no authority under the guise of statutory construc- 
tion to amend a statute, as here, in order to accom lish a d e s k  , 
able policy goal or avoid untoward consequences,’ as, without 
question, the judiciary “cannot rewrite legislativeacts.” Burdick 
v. State, I So.2d , (Fla. 1992) (case no. 78,466; opinion 
filed February 6,  1992) [17 F.L.W. SSS]. Moreover, it is well 
settled that a penal statute, as here, must be strictly construed 
according to its literal terms in a m e r  most favorable to the 
accused and cannot be extended in scope beyond that, As the 
Florida Supreme Court has recently stated: 

“One of the mostfundamental principles of Florida law is that 
penal statutes must be strictly construed according to their letter. 
E.g.. Stare v. Jackson, 526 So.2d 58 @la. 1988); State ex rel. 
Cherry v. Duvidson, 103 Fla. 954, 139 So. 177 (1931); Expartc 
Bailey, 39 Fla. 734,23 So. 552 (1897). This principleultimately 
rests on the due process requirement that criminal statutes must 
say with some precision exactly what is prohibited. Eg., Brown 
v. State, 358 So.2d 16 (Fla. 1978); Franklin v. State, 257 So.2d 
21 (Fla. 1971); State v. Moo Young, 566 S0.2d 1380 (Fla. 1st 
DCA 1990). Words and meanings beyond the literal language 
may not be entertained nor may vagueness become a reason for 
broadening a penal statute. 

Indeed, our system of jurisprudence is founded on a belief 
that everyone must be given sufficient notice of those matters that 
may result in a deprimtion of life, liberty, or property. Scull v .  
Stare, 569 So.2d 1251 @la. 1990) (on petition for clarification); 
Franklin, 257 So.2d at 23. For this reason, 

[a] penal statute must be written in language sufficiently defi- 
nite, when measured by common understanding and practice, 
to apprise ordinary persons of common intelligence of what 
conduct will render them liable to be prosecuted for its viola- 
tion. 

Gluesenkanp v. Stute, 391 So.2d 192, 198 (Fla. 1980), cut. 
denied, 454 U.S. 818, 102 S.Ct. 98, 70 L.Ed.2d 88 (1981) 
(citations omitted). Elsewhere, we have said that 

[sltatutes criminal in character must be strictly construed, In 
its application to penal and criminal statutes, the due process 
requirement of definiteness is of especial importance. 

F‘ 
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Stute ex rel. Lee v. Buchonan, 191 So.2d 33, 36 (Fla. 1966) 
(citations omitted); accord Stute v. Valentin, 105 NJ. 14, 519 
A,2d 322 (1987). Thus, to rlte extent that definiteness is lacking, 
a sratute must be consrrued in rlre manner most favorable to rlrc 
accuwd. Palmer v. Stare, 438 So.2d 1,3 (Fla. 1983); Fergllron 
v. Stutt, 377 So.2d 709 ma .  1979). 

The rule of strict construction also rests on the doctrine that 
the power to create crimes and punishments in derogation of the 
common law inheres solely in the democratic processes of the 
legislative branch. Eorges v. State, 415 So.2d 1265. 1267 @la. 
1982); accord United States v. L. Colten Grocery Co., 255 US. 
81, 87-93.41 S.Ct. 298,299-301.6s LXd. 516 (1921) (apply- 
ing same principle to Congr,essional authority). As we have 
stated, 
The Florida Constitution requires a certain precision defined 
by the legislature, not legislation articulated by the judiciary. 
See Article II, Section3, FloridaConstitution. 

Brown, 358 So.2d at 20; accord Palmr, 438 So.2d at 3 .  lliis 
principle can be honored only if criminal srclrutes are applied in 
their strict sense, not ifthe courts utc some minor vagueness to 
extend the srurures ' breadth beyond the strict language approved 
by the legislature. To do otherwise would violate the separation 
ofpwers. Art. II, $3,  Fla. Const." 

Perkins v. Stale, 576 So.2d 1310,13 12-13 (Fla. 1991) (emphasis 
added) (footnote omitted). The court's holding today, which 
broadens the scope of the Habitual Offender Act beyond its strict 
terms, does obvious violence to the above rules of statutory con- 
struction; clearly, the court has liberally [rather than strictly] 
construed a penal statute beyond its express terms in a manner 
most favorable to the state [rather than the defendant] and in the 
process has engaged in impermissiblejudicial legislation. 

One final point. The court relies, in part, on language which is 
found in all Florida statutes proscribing felonies [including the 
felony statutes involved in this case], namely, that a violation of a 
felony statute iruer alia is "punishable ... as provided in s. 
775.082, s. 775.083, or s. 775.084.'' (emphasis added). One 
must consult each of these referenced statutes, however, to deter- 
mine the nature of the punishment prescribed; if no such punish- 
ment is provided by one or more of these statutes, as here, obvi- 
ously no penalty wr be imposed thereunder. 

For the above-stated reasons, then, I would reverse the life 
sentences, which were imposed below under the Habitual Of- 
fender Act for life felony convictions, and remand for resenten- 
cing under the sentencing guidelines. (BASKIN, FERGUSON 
and GODERICH, JJ., concur.) 

'FfRSTDI57Rfcf: Gholston v. Stab, 589 So.2d 307 (Fla. 1st DCA 1991); 
Johnson v. State, 568 So.2d 519 ( n r .  1st DCA 1990); Barbcr v. SuLlc, 564 
S02d 1169 ma. 1st DCA), rev, denied, 576 So.2d 284 (Fla. 1990); SECOND 
DtZWcT: Ledcsma v. State, 528 So.2d 470 (Ha, 2d DCA 1988); FOURTH 
DISlRfGT Newton v. State, 581 So.2d 212 (nr. 4th IDCA), juris. accepkd, 
589 So.2d 291, 292 (Fla, 1991); Walker v. Statc, 580 So.2d 281 (Flr. 4th 
DCA). juds. acccprcd, 589 S0.2d 292 (Fh. 1991); F I m  DISiWCE Power v. 
St.(., 568 S0.U 5 11 (Flr. 51h DCA 1990). 

'Plrkcrv. Stab, 406 S02d 1089 (Ha. 1981). 
'St. Pelemburg Bank & Trust Co. v. H a m ,  414 So.2d 1071 (Fh. 1982); 

Rcino v, State, 352 S0.U 853 (Fh. 1977); l h y c r  v. Shta. 335 So.2d 815 QI.. 
1976); Folcy v. State ex nl. Gordon, 50 So2d 179 (Fla, 1951); Ross v. Gom. 
48 So.2d 412 (Flr. 1950); Voorhccs v. City of Miami, 145 Ha. 402, 199 So, 
313 (1940) (en bac);  Stat0 cx rtl, Grodin v. bm. 119 Fla. 405, 161 So, 568 
(1935); Taylor v. Shte, 117 no. 706, 158 So. 437 (1934); Van Pcll v. Hilliard, 
75 Fl4.792,78 So. 693 (1918). 

'Graham v. Slate, 472 So.2d 464 (Fla. 1985); McDonald v. Roland, 65 
So.2d 12 (Flr. 1953); Barn, 119 ma. a1 419, 161 So, at 573; Finc v. Moran. 74 
ma. 417,77 So. 533 (1917). 

* * *  
Crhinnl  Irrw4entencing-Hnbitual oflender-Life felony-No 
error to impose life sentence without parole for life felony of 
second degree murder with firenrm under habitual offender 
statute-Error to impose 15-year mandatory miniinurn- 
Conflict certified-sepamte convictions and sehtences for sec- 
ond degree murder with firearm and possmion of firearm in 
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commission of that murder improper 
ANTHONY SESSIONS. Appcllant, vs. THE STATE OF FLORIDA, Appcl- 
Ice. 3rd District. Casc No. 90-2186. Opinion filed Fcbruaty 18. 1992. An 
Appeal from Ihc Circuit Courl for Dadc County, Allen Kornblum, Judgc. Ben- 
nett H. Brummcr, Public Dcfcndcr and Lydia A. Fcmandez. SpCCiAl Asaislant 
Public Dclcndcr, for appcllant. Robcfl A. Bullcnvorlh. Altorncy Gcncral and 
Jorgc LpinoM, Aasismnt Attorney General, for appellee. 

(Before SCHWARTZ, C.J., and HUBBART and GERSTEN, 
JJ,) 
(SCHWARTZ, Chief Judge.) After ajury trial, the appellant was 
convicted of second degree murder with a firearm and possession 
of a firearm in the commission of the second degree murder. 
While the only substantive point is frholous, two other issues 
require further treatment. 

1. On the authority of Lamont v. Srate, - So.2d - (Fla. 3d 
DCA Case nos. 89-2917 & 90-1419, opinion filed, this date) [17 
F.L.W. D5071, the life sentence without parole imposed upon 
Sessions for the life felony of second degree murder with a fire- 
arm is affirmed under section 775.084(4)(e), Florida Statutes 
(1989) of the habitual offender act. The fifteen year minimum 
mandatory provision is, however, vacated. See h o n r ,  
So.2d at -; slip op. at 14-15. We make the same certifications3 
conflict as those contained in t h e h o n t  opinion. 

2, The separate judgment and sentence for possession of the 
firearm are also set aside on the authority of Clevefnrrd v. Srute, 
587 So.2d 1145 (Fla. 1991). Accord Davis v. Slate. So.2d - 
(Fla. 3d DCA Case no. 90-2443, opinion filed, December 3, 
199 1) [ 16 FLW D2990). 

Affirmed in part; reversed in part. (GERSTEN, J., concurs.) 

(HUBBART, JUDGE, concurring.) I think the trial court erred 
in sentencing the defendant to life imprisonment without parole 
[with a fifteen-year mandatory minimum term] as a habitual 
violent felony offender under Section 775.084, Florida Statutes 
(1989), for the life felony of seconddegree murder with a fire- 
arm; this is so because the Habitual Offender Act contains no 
extended terms of imprisonment for a life felony conviction as 
here. Accordingly, the sentence under review should be reversed 
and the cause remanded to the trial court with directions to resen- 
tence the defendant under the sentencing guidelines, rather than 
the Habitual Offender Act. This result reflects the views which I 
expressed in my dissenting opinion in Larrtorrt v. State, - So.2d 

(Fla. 3d DCA 1992) (case nos. 89-2917 and 90-1419, opinion 
fired this date) [17 F.L.W. D5071 (en banc) (Hubbart, J., dis- 
senting) and is in accord with decisions of the First, Second, 
Fourth and Fifth District Courts of Appeal.' 

Nonetheless, I am obviously bound by the contrary decision of 
the en banc majority in Lnmotrr, and, therefore, reluctantly con- 
cur with the court's decision to affirm the sentence under review, 
although striking the fifteen-year mandatory minimum provi- 
sion. I concur with no reservations, -however, in the court's 
decision on the remaining points on appeal as discussed and 
disposed of in the court's opinion. 

'First Distrjer: Gholston v. Slrtc, 589 So.2d 307 ma. 1~ DCA 1990); 
Johnson v, Statc. 568 So.2d 519 (FIo. 1st X A  1990); Barbcr v. Slate, 564 
So.2d 1169 ma. 1st DCA), rev. denied, 576 So.2d 284 (Fla. 1990); Second 
DistrJct: Lcdcrma v. State, 528 S0.2d 470 ma. 2d DCA 1988); Focih District: 
Walker v. Sute. 580 So.2d 281 ma. 4th DCA). juris. accepted, 589 So.2d 292 
(Fla. 1991); Newton v. Smtc, 581 So.2d 212 (Fla. 4th DCA), jirris. accepted, 
589 So.2d 291, 292 (Fla. 1991); Fijih Dfsrrict: Powcr v. Slate, 568 So.2d 51 1 
(Fla. 5th DCA 1990). 

* * *  
Contracts-Gunranty-No error in entering summary judgment 
in favor of defendant in actionseeking to hold president of corpo- 
ration liable it?, guarantor on loan to corporation where credit 
npplication wns nmbiguous ils to president's individual liability 
and where there \vm substantial competent evidence that parties 
understood that president did not intend to be personally liable 
UNITED REFRIGERATION, INC., d/b/a - WNlTED REFRIGERATION 


