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STATEMENT COF THE CASE AND FacTs

The defendant, Bobbie Robinson, along with three (3) other
codefendants, Ronnie Johnson, David Ingraham and Rodney Newsome, Was
indicted for the March 20, 1989, first-degree nurder of Lee Arthur
Lawrence, and the attenpted first-degree nmurders of Bernard WIIlians
and Josias Dukes. The trials were severed. The defendant and
Johnson were each tried individually. Ingraham and Newsome Were
tried jointly. Johnson was convicted and sentenced to death at his
separate trial. Hs direct appeal is pending in this Court, Case No,
80, 278. Newsome was convicted of second degree murder, and sentenced
to a termof 22 years. Hs conviction and sentence were affirmed on
appeal . Newsome v. State, 625 So. 2d 143 (rla. 3d DCA 1993).
Ingraham Was convicted as charged; the jury recommended a sentence of
life and the trial court sentenced him to a term of |jfe
i mprisonment.  These convictions and sentences were also affirned on

appeal . Inaraham v. State, 626 So. 2d 1117 (Fla. 3d DCA 1993).

A. Qilt Phase

The victim M. Lawence, was the owner of the Lee grocery store
in Perrine, Southern Dade County, Florida. The Robinson fanily store
was next door. (T. 258). On March 20, 1989, at approximately 210:30
p.m., M. Lawence was gunned down outside of his store.

One of the store's enployees, Ms. Meyers, testified that she was

working the 3:00 to 11:00 p.m. shift, along with another enployee,




Briggs, and the victim (T. 246-7). A custoner, Bernard WIIianms,
was al so at the store. Id.

At approxinmately 10:30 p.m, M. Myers took the trash outside.
(T. 248). Both the victimand Bernard WIlliams were also outside at
the tinme. Id. M. Myers saw a person in a camouflage outfit,
carrying a black Uzi, start shooting at the victim (T. 249-50).
She laid flat on the ground. She then saw a second person, also
wearing an arny suit but carrying a revolver, come out of the store
and start shooting. (T. 249-53). The individual with the Uzi stood
over the victimwho had fallen on the ground, and shot him all over.
(T. 254-5).

The ot her enployee, Ms. Briggs, testified that she was the
cashier at the store. (T. 524-5). Approximately a half hour before
closing tinme, 11:00 p.m, while Myers, Wlliams and the victim were
outside, an individual dressed in canouflage came in to purchase a
beer. (T. 525-28). Briggs was at the cash register near the front
door, when she heard shots outside. (T. 528, 531). She "hit the
floor", and saw the individual in camouflage go outside. She heard
a lot of other shots and crawled to the back of the store through the
ai sl es. (T. 528-33). After the shooting, she saw the victim |aying
outside the store; Bernard WIlians had also been shot.

Bernard Wllians testified that he had been getting his dog out

of the parking |ot perineter, when he was shot in the back. He fell
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to the ground. (T. 581) . Victim Lawence had been approximtely
three feet in front of himat the tine. (T. 582). The shooter was
carrying an Uzi, and wearing a canouflage suit. This individual had
run behind WIIlianms, shooting towards the victim (T. 582-3).

WIllians used his dog as a shield against stray bullets. (T. 582).
He then saw the shooter stand over M. Lawence and shoot repeatedly.
The shooter then “sprayed” the front of the store as he was |eaving.
(T. 585). A second shooter had also been present, although WIIlians
could not clearly see him (T. 584-85). WIlians had been shot in
the back, stomach, and shoul der areas. (T. 586-7).

Anot her customer, Josiah Dukes, testified that he was using the
tel ephone imediately outside of the store at the time of shooting.
(T. 441, 446-7). M. Dukes saw Bernard WIlliams with his dog at the
perineter fence of the lot; M. Myers was on the other side of the
| ot by the dunpster. (T. 450-1). He also saw Victim Lawence. He
said hello, heard a shot, and saw Wlliams get hit, (T. 451-2). M.
Lawr ence was the next person shot. (T. 453-4,

The shooter was wearing a canouflage outfit and carrying an Uszi.
(T. 452). Dukes had earlier seen this individual using the phones in
the gane room parking lot adjacent to Lee's store. (T. 445).

Dukes then saw a second shooter come out into the parking |ot
area frominside the grocery store. (T. 455-63). This second person

was wearing "plain green fatigues", and was carrying a dark colored




revol ver. (T. 456, 466). Dukes saw the second shooter also fire at

Victim Lawrence. The first shooter with the Uzi then approached Mr.
Lawrence, and started shooting again. (T. 455-63). The second
shooter was telling the first to, “make sure he is dead.” (T.457-8).

The shooter with the Uzi then looked towards Dukes and shot in
hig direction. (T. 460-1). Dukes had crouched down by the phone.
Id. His surrounding window, door and lights were all hit; “the
bulletgs just went everywhere.” (T. 461) .

Mr. Dukes identified the Uzi in evidence as that which he had
seen during the shooting. (T. 465-6). Mr. Dukes also identified
codefendant Ingraham’s photo, as that of the first shooter with the
Uzi. (T. 467-9).

Another bystander, Johnnie Williams, testified that he was
walking down the street from hig mother’s residence to the Lee store,
which was On the same street, (T. 418-20). He gaw a gold Chrysler
New Yorker parked on the gtreet, Id. One can see the Lee store from
where the car was parked. Id. Williamg approached the car and saw
a black male in the driver’'s sgeat. Id. The witnegs continued
walking towards the store when he heard a barrage of gunshots. (T,
421) ., He then saw two men wearing “army fatigues”, running, (T.
421-22) . The gold Chrysler pulled up to the corner of the Lee
store, and thesge men jumped into the car. Id. The Chrysler then

left, heading north. Id.




The police had secured the scene within mnutes of the shooting.

At | east twenty casings, eight projectiles and five projectile
fragnents were found scattered throughout the parking lot perineter
of the store, and inside the store itself. (T. 613-625). There was
bull et damage to the front double entry doors to the store. A
projectile had penetrated the door causing it to shatter, and then
| odged inside the front of the first aisle in the store. (T. 615,
617-18).

At least two projectiles were determned to have been fired from
the . 357 revolver wutilized in the shooting. (T. 1148-57). The
revol ver had been recovered from Stephen Reynol ds' possession, when
he had been arrested along with co-defendant Johnson. (T. 1080-88).
M. Reynolds testified that codefendant Johnson had given him the
revolver for safe keeping imediately prior to the arrest, 1Id.

The twenty casings and sonme of the renminder projectiles and

fragnents were determined to have been fired from the Uzi; the rest

of the projectile fragnents were of no conparison val ue. (T. 1178-9,
1183-85). The Uzi was recovered from under the bed in codefendant
Newsone's bedroom in his nother's hone. (T. 265-7). The nother,

Ms. Newsome, testified that after her son's arrest, the defendant
came to her hone, asked for her son, and was told that Newsome was in
jail. (T. 295). Ms. Newsome then took the defendant to Newsone's

room and showed him where the police had taken the Uzi from (T.




268) . She had done so, because the defendant |ooked as if Ms.
Newsome Was |ying. (T. 269).

The serial nunbers on the Uzi had been scratched off when it was
originally found. (T. 1186-90). The firearns exam ner, however, was
able to chemcally raise the serial nunmbers. Id. The custodian of
records for the Garcia National Guns, Inc. testified that the Uzi had
been sold to Valerie Irby (T. 1195-99) . The latter is the
defendant's wife. (T. 975-6) .,

Co- def endant Ingrahamis nother testified that a few days prior
to the nurder, she had seen her son driving the gold col ored New
Yorker. (T. 1213, 1216). At the time she had witten down the tag
nunmber, and called the police. (T. 1217-17). She was thus able to
identify this vehicle seen by other wtnesses. Id.

The nedical exam ner testified that victimLawence di ed of
el even (11) gunshot wounds. (T. 748-776). Said wounds had been
inflicted on the back of the head, the shoulder area and arns, the
md back, hips and back of the legs. I1d.

The victimwas involved in the area's anti drug efforts. An
officer from the local police department testified that the victim
provi ded assistance to the police. He would allow them to utilize
his store for surveillance of drug activities in the area. He woul d
al so supply identification information about the area's drug deal ers.

(T. 976-7, 980-1).




Wtness Hauser testified that approximately a week prior to the

victims death, the defendant approached Hauser and a friend, in
Liberty Gty, in northern Dade County. (T. 665-66). The defendant
offered them a total of fourteen thousand dollars, because, he wanted
soneone who ‘had crossed him for some dope" to be “gplat.” (T. 665-
67). “Splat" neant ‘dead." "Crossed" neant that, "somebody told on
him [the defendant] or stole his dope." Id. Hauser and his friend
refused the defendant's offer. The latter gave them his beeper
nunber and asked them to call if they changed their mnd. Id.
Anthony WIllians testified that, approximtely two to three
hours before the crines, he saw the defendant arrive in Liberty Cty,
where co-defendant Johnson |ived. (T. 500-1, 506). The defendant
had arrived in his white Porsche-| The defendant and codefendant
Johnson had a conversation, after which Johnson went and got
codef endant Newsome, who lived across the street. (T. 501-2).
Wtness WIlliams then stood with the defendant, and codefendants
Johnson, Newsome, and Ingraham next to the defendant's Porsche. (T.
485-8). M. WIllianms heard the defendant and codefendant Johnson
conver si ng. (T. 487-8). “The discussion was about sonething down
south they had to take care of." (T. 503). They were going to go to
"West Perrine", to a ‘store.” (T. 504). Codefendant Ingraham was

dressed in a canouflage suit (T. 505). Codef endant Johnson was

: The white Porsche was again registered to Valerie Irby,
the defendant's wife, and the defendant. (T. 1207-10).

7




saying that he needed his canouflage pants; he was also displaying a
black .357 gun. (T. 489). Wtness WIllians then heard the defendant
ask the codefendants to follow him (T. 490-2). WIlliams then
observed the codefendants in a gold colored New Yorker, follow ng the
def endant who departed in his Porsche. (T. 491-2).

Another w tness, Trumaine Tift, also saw the defendant arrive,
at approxinmately 8-9 p.m on the night of the crimes, in a wite
Porsche, in front of codefendant Johnson's hone in Liberty Gty. (T.
389-392). The defendant and codefendants were tal king. Codefendants
Ingraham and Johnson were in canouflage outfits. Id. M. Tift then
saw the defendant depart in the Porsche; the codefendants were
following himin the gold New Yorker. Id.

M. Tift added that later that evening he saw the codefendants
back in Liberty Cty, still in the same canouflage outfits, with the
New Yorker parked in front of Codefendant Johnson's house. (T. 396-
8), Approximately an hour later, Tift then saw the defendant arrive;
the defendant went to Codefendant Johnson's house. 1d. The
def endant and Johnson energed 15 minutes l|ater; Johnson had ‘a wad of
money", at this tinme. Id. The codefendants had not possessed any
money prior to the defendant's meeting with them (T. 407). M.
Tift also testified that earlier on the day of the crines,
Codef endant Johnson had asked himif he wanted to make some noney by,

"spraying up pop and his son," "Down South." (1. 395). M. Tift had




declined. 1Id. Later that evening, Johnson told Tift that he had

‘shot the grocer down in Perrine." (T. 405).

Wtness Duval testified that on the night of the crines he and
the defendant were talking at the "hole" in Perrine. (T. 318-19,
345). This ‘hole" is less than a mle away fromthe victims grocery
store. (T. 578-9). The defendant told Duval to get the wuzi, which
was normally kept at the “hole,” take it to his apartnent, and, give
it to Codefendant Johnson. (T, 333, 335-6) . Duval took the Uzi to
the apartnent, where he saw Codefendants Ingraham and Newsome. (T.
336-39). They stated that they were with Johnson. (T. 341,
Ingraham picked up the Uzi and was playing with it. (T. 340). Duval
left. Codef endant Johnson was in front of the apartnent. (T. 342).
The Chrysler New Yorker was also parked in front. (T. 342-3).

Wtness Duval explained that the reason why the Uzi was nornally
kept at the “hole” was because he sold drugs at this |ocation. (T.
347-8). During the course of this testinony, Duval stated that when
he got. to know the defendant, »“me and him started dealing." (T.
353). Duval added that the defendant's brother-in-law, Troy, would
drop off drugs at the "hole." (T. 354-5 361). Duval stated that he
had been ‘working with them" at the "hole", for approximtely four
(4) nonths prior to the nurder. (T. 365. He added that, at the
"hole", he would give the defendant noney, “for the drugs, what | got

fromit | have to pay for them" (T. 366-7).



After leaving the apartment, Duval went back to the "hole" and

stayed wth the defendant for approximtely an hour. (T. 344).
After the defendant left, Duval then heard and saw anbul ances and
sirens. 1d. The anbul ances and police cars were going in the
direction of the victims store. (T. 345-6).

Derrick Edwards testified that he has known the defendant all of
his life; he also knew the victim (T. 825, 796). The victins
ni ckname was “Bozo.” (T. 793). In 1990, while awaiting trial on
burglary charges, M. Edwards saw the defendant in the Dade County
jail, while the latter was awaiting the trial herein. (T, 789-90.
M. Edwards testified that the defendant told him that he had "paid
them fucking niggers to kill Bozo”. (T. 792-3). This wtness had
not made any deals, nor been nade any promses by the State for his
testi mony. (T. 795).

Another witness, Terry Jenkins, testified that he knew the
defendant's deceased brother. (T. 837-8). In My, 1989, while in a
holding cell with the defendant, witness Jenkins expressed synpathy
for the defendant's brother's death. Id. Jenkins testified that the
defendant responded that M. Lawence had something to do with his
brother's death; “so he had these guys fromthe city to cone down and
knock him off". (T. 838) . The defendant was referring to M.
Law ence having been knocked off. Id.

Finally, the defendant's statenents to the police were also
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presented into evidence. He had stated that he was with his wife the
entire night. (T. 1080) . Detective Smith testified that the

def endant had al so deni ed havi ng known codefendants Johnson and

Newsome, (T. 1082). Smth then played a tape recorded telephone
conversation between the defendant and codefendant. Newsone. (T.
1081). The defendant became very agitated and upset after hearing

the tape. (T. 1083).

The jury returned a verdict of guilty as charged on April 17,
1991.  (T. 1524).

B. Penalty Phase.

The penalty phase before the jury conmenced later on the sane
day. (T. 1578 et seq.). The State presented the certified copies of
the defendant's convictions for two counts of attenpted first degree
murder, and rested. (T. 1579-80).

The defense presented testinony from the defendant's parents.
The defendant was thirty-one (31) years old at the time of these
proceedi ngs. (T. 1584). The defendant's father and nother were not
married, but had six (6) children together. (T. 1584-5). They had
lived together for approximately 10 years after the defendant's
birth, and then separated. (T. 1585-6). The defendant lived wth
his mother, but the father would regularly visit, and support the
famly. (T. 1586-7). The defendant had not had any physical,

mental, or behavioral problens while grow ng up. (T. 1587, 1591) ,

11




The defendant had finished eleventh grade. (T. 1593). He did fine

in school. Id.

The defendant's nother did not believe that the defendant had
gotten justice in either this case, or a prior case in Louisiana.>?
(T. 1595-6). She stated that she had a store right next to that of
the victim and that she had never had any problens with the Lawence
famly. 1Id. The defendant's brother, WIlie, had been nurdered two
years prior to the crinmes herein. Id. This death affected the
def endant because they were close. (T. 1597).

The defense then rested its case. The jury returned a
recomrendation of death by a vote of 10-2. (T. 1655).

The record reflects that the defendant then acquired new counsel
who was appointed after the penalty phase before the jury. (T. 2526-
29) . In the interim the original trial judge was placed on
adm ni strative |eave. (R. 198) ., New counsel for the defendant
requested that the substitute judge hear and consi der additional
mtigating evidence which had not been previously presented at the
penal ty phase. (T. 2531, 2455). The substitute judge agreed, and

after famliarizing hinself with the record, heard the wtnesses in

support of said mtigating evidence, prior to pronouncing sentence.

2 The case in Louisiana involved a 1984 conviction for
possession of cocaine with intent to distribute. (T, 1608).
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(T. 2455-2509) .3

At said hearing, the defendant's wife testified that defendant
was a ‘wonderful" father and a “great” husband. (T. 2457). The 1987
death of the defendant's brother affected him (T. 2458). The
def endant believed that the Lawence famly had something to do wth
his brother's death. (T. 2458). The defendant started using “a lot"
of cocaine, smoking nore than 5 or 6 reefers and drinking two six-
packs of beer, a day. (T. 2459). Ms. Robinson thus threw the
def endant out of the house three of four timnes. (T. 2460).

Dr. Merry Haber testified that, based solely upon the WAIS test,
whi ch was not admi nistered by her, the defendant had "borderline
intelligence," (T. 2472), and that, "his judgnent is inpaired based
on this intelligence test alone." (T, 2475). The judge expressly

questioned the expert as to whether her opinion was that the

defendant's judgment was "substantially jnpaired," in accordance with
the Florida statutory mtigator. (T. 2509) , The expert responded
that it was not, “I cannot use the word 'substantially'." Id.

The expert admtted that she had not even taken into account her
own interviews with the defendant. (T. 2494). She did not conduct
or consider any interviews with the famly nenbers, nor did she take

into account the defendant's school records. (T. 2498, 2500). O

3 The substitute judge also granted and conducted an
evidentiary hearing on the defendant's allegations of m sconduct by
his prior defense counsel, and by the prosecution. (T. 2282, 2289-
2449) .
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course, the expert was not famliar with the record, and did not take

into account the facts or circunstances of the crimes either. (T.
2494-5) . In any event, the expert herself admtted that the test
score she had relied upon, ‘does not nmean necessarily that

[defendant] is inpaired in the area of what soneone mght call street
smarts or how to get along in a ghetto or the black comunity." (T.
2504) .

Dr. Haber also testified that the defendant, during her initial
interview, had told her about wusing marijuana. (T. 2481).
Subsequently, during the fourth interview, he had detail ed additional
abuse of cocaine and alcohol following the death of his brother. I1q4.

In rebuttal, the State presented testinony from the probation
of ficer who had conducted the presentence investigation. (T. 2510).
She testified that she had specifically asked both the defendant and
his wife questions as to al cohol and drug use. (T. 2511). The
defendant had stated he drank beer and had used nmarijuana on a
regular basis, since the age of 25. (T. 2512-13) ., He had denied
using any other type of drugs. Id. The defendant's wife had stated
that she was "unfamliar" with the defendant's drug usage. Id.
Moreover, the defendant's probation file, which contained a 1988
progress report, did not reflect any drug or alcohol problens. Id.

The judge inposed a sentence of death, having found the

following four (4) aggravating factors: (1) prior violent felonies;
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(2) knowingly created a great risk of death to many persons; (3)
pecuniary gain, and (4) the nurder was committed in a cold,
calculated and preneditated nmanner wthout any pretense of noral or
I egal justification. (R 198-201). The judge accepted the famly
nenbers' testimony, the negative effect of the defendant's brother's
death, the defendant's al cohol and narijuana use, and, the bel ow
normal intelligence scores as non-statutory mtigation. (R. 201).

The judge, however, concluded that the above mitigation was
"utterly overwhel med" by the aggravating circunstances. (R. 202).
The judge stated:

This court has searched the record and its conscience to
find a reason to reject the jury's advisory verdict and has
found none. The fact that the Defendant is of bel ow nornal
intelligence and has suffered tragedy in his life in no
significant way mtigates the seriousness of his calculated
procurement of M. Lawence's death. This Court has come
to the conclusion that the only just punishment in this
case is the death penalty.
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Ry OF THE ARGUMENT

. Cains regarding the constitutionality of the death penalty
statute are not preserved for review and have repeatedly been
rejected by this Court.

Il. Evidence regarding a prior effort to solicit individuals to
murder the instant victimwas relevant to premeditation and notive of
this crime and was thus not Wi lliams rule evidence. Addi tional ly,
the State's portrayal of the defendant as a drug deal er was supported
by sufficient evidence.

I1l. The argument regarding perenptory challenges is not
preserved for appellate review. Moreover, the two challenges at
Issue were clearly supported by race-neutral reasons.

Iv. Various clains alleging violations of the death penalty
statute have not been preserved for review.  Mreover, the jury was
not msinformed as to its sentencing role. Nor were the jury's
deliberations inproperly interrupted. Lastly, there was no request
for a new penalty phase jury.

V. The conviction for first degree nurder is supported by
substantial, conpetent evidence, including the defendant's own
confessions establishing that he hired his acconplices to commt the
murder. Simlarly, evidence of the corpus delicti is nmore than anply
established through the presence of the bullet-riddled body of the

victim - a condition fully indicative of the comm ssion of a nurder.
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VI. The burden-shifting claim as well as nany other sentencing
Issues, are unpreserved and the State's argunents and the pertinent
instructions were all in accordance with the |aw. Lastly, the
court's sentencing order reflects that the mtigating evidence was
properly considered by the court.

VII. Cdainms asserting an unfair trial are unpreserved for
revi ew. There were no "attacks" on defense counsel. The allegedly
“angry" juror was properly adnonished for being several hours |ate,
and the discussions with her support the conclusion that the court
acted properly and that the juror remained capable of serving wthout
any bias towards the defendant. Evi dence of the defendant's drug
dealings, was clearly relevant to the notive for the nurder of the
victim who was assisting the police in rooting drug dealers out of
hi s nei ghbor hood. Lastly, a statenent of co-defendant Johnson was
properly admtted through the co-conspirator's exception to the
hearsay rule, as the conspiracy was established by evidence
i ndependent from the statement at issue.

VIII. The pecuniary gain factor was properly considered, as the
defendant's notive for the nurder was to protect his drug business
frominterference by the victim The language in the CCP instruction
was not objected to by the Appellant. Any error in the instruction
was also harmless, as the factor was established under any version of

the evidence. Spray shooting in the vicinity of a grocery store,
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during business hours, with several patrons present, established the
factor of knowng creating a great risk of death to many persons.
Lastly, the aggravator based on prior violent felonies was
establ i shed by the contenporaneous convictions for attenpted nurders,
acts for which the defendant was fully responsible along with his
acconpl i ces.

| X. Sever al due process clainms are wthout nerit. The
def endant was not required to be present at a suppression hearing in
the separate trial of his codefendant. Second, an evidentiary
hearing repudi ated the claim that the prosecution harassed and
persecuted the defendant's wife. Third, a denpnstrative aid during
closing argunent was proper and of no prejudice. Fourth, the Brady
claim is repudiated by the record, as the information at issue had
previously been nade available. Lastly, an evidentiary inquiry
repudiated the claim that defense counsel acted inproperly in his
financial dealings with the defendant's famly.

X. and Xl. These clainms are subsumed within the prior

argunents.
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ARGUMENT

l.
CLAI M OF UNCONSTI TUTI ONALI TY OF THE CAPI TAL
SENTENCI NG STATUTE 1S UNPRESERVED AND W THOUT
MERI T.

The Appellant contends that the Florida capital sentenci ng
statute is unconstitutional based upon the followi ng nine (9)
grounds: a) that the application of the statute is not narrowed to
the worst offenders; b) that electrocution inposes undue physical and
psychol ogi cal torture and thus constitutes cruel and unusual
puni shnent; c) that there is no standard of proof for the
determ nation of aggravating factors outweighing mtigating factors;
d) that the aggravating factors are not sufficiently defined; e)
that the statute no |onger conports with the requirenents of Proffit
v. Florida, 428 U.S. 242, 96 S. C. 2960, 49 L. Ed. 2d 913 (1976); f)
that aggravating factors have been applied in a vague and
inconsi stent manner and juries receive vague instructions on said
factors; g) that the sentence of death is presuned in every
preneditated and felony nurder; h) that a nmajority vote by the jury
is insufficient; i) that the trial court herein interfered in the
jury deliberations®; and, 3j) that the jury did not hear the sane

mtigation evidence which was presented to the trial court, and its

4 This claimis devoid of any factual basis as raised in
this argument. It is, however, raised and addressed in claiml V.
B. herein, at pp. 37-40.
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recommendati on was unreliable.® None of the above grounds were

presented to the court below, and the argunents herein are thus

unpreserved. gee Steinhorst v. gtate, 412 So. 2d 332, 338 (Fla.

1982) ("in order for an argunent to be cognizable on appeal, it nust
be the specific contention asserted as legal ground for the

obj ection, exception, or notion below"). Wornos v. State, 644 So.

2d 1012, 1020 n.5 (Fla. 1994) (timely objection is required for
preserving simlar issues with respect to the constitutionality of
the death penalty statute).

Moreover, this Court has previously rejected these clainms and
the Appellant has not advanced any new argunents in support of his

contentions. Wiornos, 644 So. 2d at 1020, n.5 (grounds b, e, g, and

h herein deemed to be unpreserved and without nerit); Fotopoulos V.

State, 608 So. 2d 784, 794, n.7 (Fla. 1992) (claims a through h herein
deemed to be unpreserved and without nmerit); Robinson v, State, 574

so. 2d 108, 113, n. 6 & 7 (Fla. 1991); Brown v. State, 565 So. 2d

304, 308 (Fla. 1990); Thonpson v. State, 619 So. 2d 261, 267 (Fla.

1993) ("claim that Florida's death penalty is unconstitutional is

. wi thout nerit and has been consistently rejected by this Court

[citations omtted].").

5 This claimtoo, is devoid of any factual basis as raised
in this argument. It is, however, raised and addressed in claim
V. C. herein, at pp. 40-43.
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11.

THE TRI AL COURT PROPERLY ADM TTED EVI DENCE OF
THE DEFENDANT' S MOTI VE AND PREMEDI TATI ON.

A, Wtness Hauser’'s Testinonv

The Appellant first contends that the trial court erroneously
adm tted witness Hauser’s testinony because the State did not provide
the defense with a ten-day notice of intent to rely on Williams® rule
evidence, in violation of Fla. Stat. 90.404(2) (b). There was no
error as M. Hauser’s testinmony did not concern simlar fact evidence
of other crimes, but rather, involved evidence of the crine charged.

Wtness Hauser testified that approximately a week prior to the

victims death, the defendant approached Hauser and his friend, and

offered them a total of fourteen thousand dollars because he wanted

someone who "had crossed him for sonme dope"” to be "splat."” (T. 665-
67). “Splat” neant "dead," and "crossed" neant that, "sonmebody told
on him [the defendant] or stole his dope." Id. Hauser and his

friend refused the defendant's offer; the latter gave them his beeper
nunber and asked them to call if they changed their mnd. Id. The
Appel l ant contends that said testinony was evidence of another crine,
solicitation for murder, which required notice pursuant to Fla. Stat.
90.404 (2) (b). In the court below, however, it was the State's

position that the defendant had in fact unsuccessfully solicited

Hauser to commit the nurder of the victim herein, a week prior to

6 Williams v. State, 110 SO 2d 654 (Fla. 1959).
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havi ng successfully recruited the codefendants who actually did kill

the victim (T. 631-35; 658-61; 700; 708-712; 171; 1394-95; 1400-02).

Hauser's testinmony thus involved the instant crinme, and was
relevant to preneditation in addition to establishing the notive for
the crime - the victinms interference with the defendant's drug
trade. Evidence that is "inseparable from the crine charged, or
evidence which is inextricably intertwined with the crime charged" is
admi ssi bl e because it is relevant’ and necessary to adequately

describe the crime at issue. Hartley v. State, 21 Fla. L. Wekly

S341 (Fla. 1996). Such evidence is not within the scope of wWilliams,
gupra, because it is not simlar fact evidence, and it is thus not
subject to the ten-day notice provision of section 90.404(2) (b),

Florida Statutes. Giffin v. State, 639 So. 2d 966, 968-9 (Fla.

1994); Tunultv v. State, 489 So. 2d 150, 153 (Fla. 4th DCA, 1986).

As stated in Erhardt, FEloxida Evidence, pp. 177-78 (1996 ed.):

7 "Rel evant evidence is evidence tending to prove or

disprove a material fact." Section 90.401, Florida Statutes. The
"determnation of relevancy is wthin the discretion of the trial
court." Simg v, Brown, 574 So. 2d 131, 133 (Fla. 1994). ‘To be

legally relevant, evidence nust pass the tests of materiality
(bearing on a fact to be proved), conpetency (being testified to by
one in a position to know), and legal relevancy (having a tendency
to make the fact nore or less probable)... 'Sins,. 574 So. 2d at

134. Evi dence of notive for the crime at issue is relevant and
thus adm ssible. Sins v. State 21 Fla.L.Weekly S$320, S321 (Fl a.

July 18, 1996) (evidence of drug possession which was utilized to
establish notive for homcide, was admssible and did not

constitute Wllianms rule evidence pursuant to Fla. Stat. 90.404);

Tunultv, 489 So. 2d 150, 153, (Fla. 4th DCA, 1986); Gossman v,
State, 525 So. 24 833 (Fla. 1988) (sane).
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In addition to Wgnore's |ogical argument, it
seenms that both the |anguage of section
90.404 (2) (a) and of Williams indicates that the
rule applies to evidence of discrete acts other
than the actions of the defendant committing the
instant crime charged. Under this view,
inseparable crime evidence is admssible under
section 90.402 because it is relevant rather
t han bei ng adm tted under 90.404(2)(a).
Therefore, there is no need to conply with the
ten-day notice provision. Simlarly, the
Wigmore view has been adopted by the United
States Court of Appeals for the Fifth and
El eventh Grcuits.

See algo Elking v, State. 531 so. 2d 219, 220 (Fla. 3d DCA
1988) (evidence of defendant's prior unsuccessful solicitation of a
friend to nmurder the victim was properly adnmtted as part of

establishing the notive in having procured the actual nurder);

. Ferrell v._ State. 21 Fla. L. Wekly S388, 5390 (Fla. Sept. 19,

1996) (evidence of the prior robbery of the nurder victim was properly
admtted to conplete the story of the crine on trial and to explain
mot i vati on)

The Appellant's contention that the State "conceded" that
Hauser’s testinony constituted a WIlianms rule violation, see brief
of Appellant at p. 19, is wthout nerit and refuted by the record.
As noted previously, the State, from the commencenent through the
conclusion of trial, consistently maintained that this testinony was
relevant to notive and preneditation, and was not Williams rule

evidence which required any notice pursuant to Fla. Stat.

23



90.402(2) (b).® The record reflects that initially the State proffered
that W tness Hauser had, after the actual shooting, spoken to one of
the codefendants, David |ngraham The latter had told Hauser that
the defendant had also asked him and the other codefendants to ‘get
the grocer". (T. 634-5). The prosecution proffered that Hauser
would thus also state that it was "the grocer" (the victim herein)
whom the defendant had asked him to kill. (T. 634-35). Def ense
counsel objected to this proffer of testinony, based upon, inter
alia, Hausger’s reliance upon the "hearsay" statenents of |ngraham
(T. 636) . The trial court initially sustained the defense objection,
subject to additional arguments by the State. (T. 637). The next
day the State presented Hauser in person, and limted its questioning
and proffer to Hauser’s actual conversation with the defendant, wth
no nention of Hauser’s subsequent conversations wth |ngraham (T.
648- 56; 658-63). The trial judge thus ruled that the testinony as to
the actual conversation between Hauser and the defendant was rel evant
and adm ssi bl e. (T. 663) . Wtness Hauser then so testified. (T.
663-67) .

Thereafter, during a subsequent recess, the defense nmade a

motion for mstrial, based upon the State's lack of conpliance wth

the ten-day notice requirenents of Fla. Stat. 90.404(2) (b). (T.
697) . The prosecution, consistent with its prior position, argued:
6 See record citations at p. 22 herein.
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“that notice requirement pertains to another crinmne. The State's
position always has been that this evidence relates to this crine.
Therefore, it is inseparable to the crine. W do not have to give
notice, that is why we didn't." (T. 700). The trial judge then
asked the prosecution whether, since the State did not have any
advance assurances as to how either the trial judge or the Florida
Supreme Court would rule on a Wllians rule issue, "why wouldn't you
just cover yourself [by conmplying with the ten-day notice rule] in
the first place instead of inviting a situation that can be
l'itigated?". (T. 709). In this context, one of the prosecutors
responded, ™I agree with you, it should have been done". Id. The
. prosecutor confirmed, however, that even if the ten-day notice was
required, a Richardgon® inquiry would reflect that there was no

prejudice to the defense. Id.} Moreover, prior to the Richardson

hearing, the prosecution again reiterated its position that no

Williams rule notice was required: "Before the Richardson hearing,

It is our position first that notice wasn't required because there
was a continuation of the defendant's desire to kill M. |[awrence,

. and therefore, it is the sane crinme, it is not a simlar crime and

! Richardson v. State, 246 So. 2d 771 (Fla. 1971).

10 The prosecution also argued that pursuant to Justug V.

State, 438 So. 2d 358, 365-66 (Fla. 1983) such an inquiry was
timely because it would be made prior to the return of a verdict

and any prejudice could be addressed by a grant of mstrial. (T.
716-17).
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notice was not required." (T. 717). The State then established that
it had provided the substance of Hauser’s statement to the defense
approximately two years prior to trial. (T. 733). Hauser’s name was

also on the trial witness list which had been provided to the defense
in excess of six nonths prior to trial. (T. 734). Additionally, the

state had made Hauser available for deposition, prior to his

testinony, but the defense had declined the opportunity to depose
him (T. 734-35). The only prejudice nentioned by the defense was
that if it had received the ten-day notice, then it would have filed
a motion to exclude the evidence. (T. 735). The trial court found
that there was no violation, that there was no prejudice to the
defense, and that the evidence at issue was properly admtted. (T.
731, 738) .
B. Witness Duval’sg Testimony

The Appellant has also argued that the prosecution, during its

11 It should also be noted that the trial court additionally
ordered the State to make Hauser available for deposition, with the
understanding that the defense could again cross-exam ne Hauser
before the jury, even though the wtness had concluded his

testinony and been previously excused. (T. 736, 781). The trial
court also offered to authorize expenses, should any matters arise
out of the deposition which needed any investigation. (T. 784).

Moreover, the trial court stated that if any additional w tnesses
devel oped as a result of the deposition, the defense would be
allowed to call them as “a court wtness" (T. 785), and that the
defense would not lose its position to open and close the final
argunents to the jury. (T. 1321-22). Defense counsel having taken
Hauser's deposition, stated that no additional relevant witnesses
had been revealed (T. 781), and declined the court's offer to
reopen Hauser’s testinony. (T. 1321-22).
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openi ng argument, erroneously depicted the defendant as a drug deal er

and the victim as an anti-drug crusader, Wthout any testinony that
the defendant was in fact a drug dealer. This argument is wthout
merit as it is refuted by the record. The Appellant has neglected to
address witness Duval's testinmony. [In addition to Hauser's testinony
that defendant was concerned about the interference with his drugs,
the State presented witness Duval. The latter testified that on the
night of the crines he and the defendant were at the "hole," and that
the defendant directed him to take the Uzi, Which was normally kept
by themat the hole, and give it to one of the codefendants herein.
Duval did in fact do so. The Uzi was subsequently established to be
the murder weapon herein; it was retrieved from one codefendant's
residence, and established to have been registered to the defendant's
wife. Wtness Duval explained that the reason why the Uzi was
normal |y kept at the “hole” Was because he sold drugs at this
| ocation, a short distance away from the victims store.

During the course of the above testinony, Duval stated that when
he got to know the defendant, ‘nme and himstarted dealing." (T.
353). Duval added that the defendant's brother-in-law, Troy, would
drop off drugs at the "hole." (T. 354-5, 361). Duval stated that he
had been "working with them" at the ‘hole,” for approxinately four
(4) rmonths prior to the nurder. (T. 365). He added that, at the

"hole," he would give the defendant noney, "for the drugs, what | got
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fromit | have to pay for them"” (T.366-7). It is thus abundantly
clear that there was anple evidence of the defendant's drug dealing
activities'? and this claimis also without nerit.

The state additionally notes that, at the conclusion of the
State's case, the defense objected on the grounds that there was
insufficient evidence of the defendant's drug dealing. (T. 1242,
1249-50), The prosecution stated that sufficient evidence had been
elicited from Duval and Hauser, and, offered to reopen its case to
present the "parade of wtnesses" to the defendant's drug dealing.
(T. 1251-2). The defense did not accept the offer. The prosecutor
noted that said witnesses had not been presented in |ight of the

defense's concerns as to this evidence becoming a "feature" of the

12 The State would note that prior to the above testinony
before the jury, defense counsel had objected to the introduction
of any evidence as to the defendant's drug dealing activities, on
the grounds that sanme constituted WIlliams rule evidence of prior
bad acts, and, expressed concern that it would become a feature of
the trial. (T. 319, 331), There was thus a proffer of Duval's
testimony as to the defendant's drug deals, outside the presence of
the jury. (T. 320-30). M. Duval proffered that he and the
def endant "used to deal together," and that he would give noney to
the defendant, ‘because | was selling his drugs.” (T. 321). The
trial judge ruled that the proffered evidence of drug dealing was
relevant to motive and thus admssible, but that the totality of
the evidence would be considered for a determination of whether it
was becoming a feature and prejudicial. (T. 330). In light of the
concerns as to this evidence becomng a prejudicial feature, the
prosecution did not delve into the defendant's drug dealing
activities on direct exam nation of Duval before the jury. Duval ' s
response that he and the defendant "started dealing”" was elicited
by the defense, on cross-examnation of this wtness, (T. 353).
The remainder of the statements noted above were elicited on re-
di rect exam nati on.
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case. Id. The record supports said statenments. For exanple the

record reflects that the State did not present w tness Hauser’s
statements, proffered to the court outside the presence of the jury,
that the reason why the defendant frequented Liberty Cty in northern
Dade County, was to purchase drugs at a cheaper price for resale in
the southern part of the county where the murder took place. (T,
652-56). Likewi se, the prosecution noted that another wtness, M.
Edwards, could have also testified that the defendant personally sold
hi m drugs. (T. 1269-71).

Finally, there was also sufficient evidence for the prosecutor's
argunent that the victim herein was anti-drugs. The victims two
enpl oyees testified that if anyone used or sold drugs, the victim
woul d make them leave or call the police to make them | eave. (T.
244-5; 557) . An officer from the local police departnent
additionally testified that the victim was very cooperative with them
with respect to supplying identification information about the area's
drug dealers, and allowing the police to utilize his store for
surveillance of drug activity in the area. (T. 976-77, 980-81). The
victims store was located less than a mle away from the drug hole
operated by the defendant and Duval. (T. 578-79). In sum the State
presented sufficient and proper evidence to support its theory of the

case with respect to notive and preneditation.
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111.

THE CLAIM OF RACIALLY MOTI VATED PEREMPTORY
CHALLENGES | S PROCEDURALLY BARRED aND W THOUT
MERI T.

The Appellant contends that the prosecution unlawfully exercised
two (2) racially notivated perenptory challenges on potential juror
G bbs and potential alternate juror Bradley. These contentions are
not preserved for appeal, and are without nmerit.

The record reflects that after the exercise of perenptory
chal l enges on the above said jurors, jury selection continued wth
both parties exercising other challenges and further agreeing upon
two alternate jurors. (ST. 236-47). Thereafter, the defense
accepted the jury and the latter was sworn wthout any objections.
(ST. 247-8, 256). The instant claim is thus unpreserved for appeal
pursuant to Joiner v. State, 618 So. 24 174, 176 (Fla. 1993) (at the
time of swearing of jury, defense nmnust renew prior objections to
State's perenptory chall enges or accept jury subject to prior
objections, in order to preserve the claim for appellate review, and
in order to preclude defense from deceiving trial judge into
believing that the defense was satisfied with the jury which was
ultinately seated).

The State would note that with respect to potential alternate

Bradley, the instant claimis further procedurally barred as the

defense did not object, and did not even request an explanation for
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this strike, or aruling fromthe trial court. The record reflects
that after the State challenged juror Bradley, the defense nerely
stated, "Judge, M. Bradley by the way, is a black juror.” (ST.
244) . Nothing further was added. Merely noting that Black or
Hi spanic potential jurors have been perenptorily excused by the State
does not constitute a sufficient objection so as to preserve a Neil!?
claim valle v, State, 581 So. 2d 40, 43-4 (Fla. 1991); See also

Mel bourne v. Stat-e, 679 So. 2d 759, 764-65, n.2 (Fla. 1996) (‘A

sinple objection and allegation of racial discrimnation is
sufficient [to preserve aNeil objection], e.g., “I object. The
strike is racially notivated." Even when a sufficient initial
objection is mde, there is no error where defense counsel never
requested that the court ask the State its reason for the strike.).
In any event, the record further reflects that the instant claim
Is also without merit. Wth respect to juror G bbs, upon defense
counsel's demand for an explanation of the State's perenptory
chall enge, the prosecutor stated the following litany of reasons:
THE PROSECUTOR:  First of all, he has been convicted. He
served three and one half years in prison. He was on

probat i on. He was shot at.

He said he couldn't sleep all night the other night.
He had problems with the capital punishnent.

The record was clear on capital punishnent.

He went back and forth. It was not enough for cause,

B gtate v Neil 1457 So. 2d 481 (Fla. 1984).
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but he was anbivalent. The case |aw says anbival ence

Is enough for the State to allow a perenptory that

does not neet the cause.
(ST. 233-4). The trial judge at this juncture noted that there were
yet additional reasons, and the prosecutor added that with respect to
the ability to believe a police officer's testinony, this juror had
given ‘a laugh and snicker |ike he could never believe a police
officer at all.” (ST. 234-5). The defense did not contest or
di spute either the factual basis or the validity of any of the
prosecutor's reasons at any tine. The trial judge ruled, "the Court
finds no racially based notive for the challenge." (ST. 235).

The State's reasons and the trial judge's ruling are well
supported by the record. The record reflects that in response to
defense counsel's question about “pbad” experiences with |aw
enforcement, M. Gbbs stated that he had "several" confrontations
with the police. (T. 2001-2002). On one occasion M. Gbbs stated
that he was beaten by the police after a high speed chase. (T. 2002-
3) .,  On another occasion, M. Gbbs had arned hinself with a gun,
whil e being on probation "for several things such as aggravated
assaul t". He had then gone to "collect noney". (Tr. 2037).
According to M. Gbbs, the victim thought that G bbs "was gonna
physically harm him,” and thus shot G bbs in the head. Id. M.

G bbs spent 3 % years in jail as a result of the various charges from

this incident. (T. 2038). The foregoing was not M. G bbs' conplete
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crimnal history; the latter noted that with respect to other
convictions, "it all depends on how far back you want to go". (T,
2048)

Aside from his crimnal history, M. Gbbs had also expressed
difficulty in following the |aw Wien asked whether he was able to
base his decisions upon the evidence presented at trial, M. @G bbs
st at ed: “Vell, | guess so. | amnot sure. . ..” (T. 1775). Wth

respect to capital punishment, Gbbs had initially stated, =1t is ny

opinion, | don't feel like no man should be put to death by another
man, by anyone.. . and, | don't think, even if | decide, | heard the
whole case, even if it proved that the guy was guilty, | don't think
that | would be able to -- what you say? Be inpartial." (T. 1768).

As to the ability to recommend the death penalty, M. G bbs had

added, “I thought | could. | really thought | could, but just
sitting here listening, | really don't think so." (T. 1855). Upon

further questioning the next day, M. G bbs had stated "Well all

night | couldn't sleep thinking about this situation. And after
thinking about it, | am still not in favor of capital
puni shment, ... ". (T. 1924-25) ,

It is well established that in setting forth a race-neutral

reason, the State does not have to establish grounds sufficient to

14 The defendant, neither in the court below nor indeed in
this Court, has referred to any other potential juror with a
conparable crimnal background.
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have the juror excused for cause. Happ V. State, 596 So. 2d 991, 996
(Fla. 1996). A prospective juror's prior jnvolvenment with the
crimnal judicial systemis a legitimte non-racial reason for a

perenptory challenge. Willacy v. Stat-e, 640 So. 2d 1079, 1082 (Fla.

1994) , Likew se, inconsistent answers or equivocation on the issue
of death penalty is a valid race-neutral reason. See, e.g. Randol ph

v. State, 562 So. 2d 331, 336-7 (Fla. 1990); Holton v, State, 573

s0. 2d 284, 287 (Fla. 1990); Kranmer v. State, 619 So. 2d 274, 276

(Fla. 1993); Atwater v, State, 626 So. 2d 1325, 1327 (Fla. 1993);

Walls v, State, 641 So. 24 381, 386 (Fla. 1994). In sum the trial
judge did not abuse his discretion in finding the prosecutor's

. reasons for challenging M. G bbs to be race neutral, where said
reasons are anply supported by the record and were not even contested
by the defense in the court below Happ, Mel bourne, gupra, Randolph,
supra.

Li kewise, wth respect to potential alternate juror Bradley,
al though as previously noted there was no objection or arequest for
an explanation of said juror's perenptory strike, the record clearly

. reflects that said juror was also excused based upon race-neutral
reasons. This is because the prosecution had previously challenged
this juror for cause and stated its reasons for wi shing to excuse M.
Bradl ey. (T. 2164). The prosecutor's reasons for challenging M.

Bradl ey were based upon the latter's equivocation on the death
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penalty issue:

[ PROSECUTOR] : Judge, | would challenge M. Bradley on
cause, because he initially told the court that he
does not believe in the death penalty. He has gone

back and forth through your colloquy or the State's
col l oquy of not believing in the death penalty to
saying well, I think I can follow the law, or | wll
follow the |aw

(T. 2165). Again the record abundantly supports the above reasons
art.iculated by the State. M. Bradley at the outset and in response
to the court's inquiry had said, 1 don't believe in capital
puni shment... | do have a problem as a Christian." (T. 2147-48) .
M. Bradley added, “I think | can say that if there is a legal way to
be lenient, that | would possibly lean that way nore so because of ny

religious feelings." (T. 2152, 2154). This juror then stated that

under no circunstances would he be able to vote for the death
penalty. (T. 2155). upon further questioning, M. Bradley summarily
stated that he was able “to go through the process at which the law

states" (T, 2160), but added, "what |'m saying is that | wll follow
through the process if the evidence is overwhelmng..." (. 2161) .

M. Bradley concluded that he would do his “utnpst in order to try to
get the other jurors to see ny idea,..." (T. 2163). It is thus

abundantly clear that the prosecution's subsequent per enpt ory
chall enge of M. Bradley was race-neutral as it was pronpted by the

latter's inconsistent answers and difficulty in setting aside his

religious convictions against the death penalty. Hopp, Holton,
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Kraner, Walls, gupra. In sum the instant claim is procedurally

barred and without nerit.
| V.

THERE WAS NO VIOLATION OF FLORIDA'S DEATH
PENALTY STATUTE.

A There Was No M sinformation Abeout The Jury's Capital
Sentencing Rol e.

The Appellant contends that prosecutorial and judicial comrents,
in conjunction with improper® instructions, mninized the jurors'
sense of responsibility in violation of Caldwell V. Migsisgippi, 472
U S. 320 (1985) and Mann V. Dugger, 844 F.2d 1946 (11lth Cr. 1988).
This claimis procedurally barred as there were no objections to any
prosecutorial or judicial comments, the jury was instructed in
accordance with the standard jury instructions, and, the defense did
not request any additional or different jury instructions. .See,

Conbs v. State, 525 So. 2d 853, 856 (Fla. 1988); Wornos v, State,

644 So. 2d 1000, 1010 (Fla. 1994); Hunter v. State, 660 So. 2d 244,

253 (Fla. 1995); puager_v. Adans. 489 U.S. 401, 402, 109 s.ct. 1211,

103 L.Ed.2d 435 (1989).
Moreover, as the instant claimis apparently based upon
references to the jury's "recommendation", it is also wthout nerit.

Combs, 525 So. 2d at 857-8. Gossman v. State, 525 So. 2d 833, 846

(1988), cert. denied, 489 US. 1071, 109 S.Ct. 1354, 103 L.E4. 24 822

b The Appellant has not specified any of the allegedly
unl awful coments or instructions.
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(1989); MWiornos, supra. The Appellee would further note that both

the trial judge (T. 1824) and the prosecutor (T, 2157) in fact
informed the prospective jurors that their recomendation would be
given “great weight." The instant claimis thus procedurally barred,
w thout merit, and refuted by the record.

B. The Claim Qf Interruption O Manipulation O The

j i Process |s red And W t hout

Record Support,

The Appellant next contends that the trial judge "interrupted"
the jury's deliberations and reinstructed them for the purpose of
"qui ckly concluding the proceeding,” in violation of the Sixth
Amrendnment to the United States Constitution. The instant claimis

. procedurally barred, as it was not raised in the court below.
Moreover, the Appellant's assertions are refuted by the record, and
W thout nerit.

The record reflects that the sentencing evidence, argunents and
instructions lasted approximately an hour and a half. (T. 1577,
1641). The jury then deliberated for a little nore than one hour,
before sending out a note. (T. 1641-2). The note advised that

. al though nine (9) of the jurors wished to continue, three (3) jurors
were too tired. (T. 1642). The trial judge, with the consent of the
parties, instructed the jury to retire for the night. Id. The next
day, the jurors deliberated for approximately three (3) hours, and

then sent out a note requesting another recess. (T. 1648). The note
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additionally informed the court that one of the jurors was suffering
a toothache. Id. The trial judge had originally intended to excuse
the jurors for one hour. Id. However, the recess was extended to
approxi mately three (3) hours, as the juror suffering the toothache
was taken to her dentist. (T. 1648, 1650-3).

In the interim after the above said juror's return but prior to
the continuation of deliberations, two nedications, along with the
dentists instructions for taking same, were delivered to the court,
(T. 1653-4). The jury thus had to return to the courtroom after
their extended recess and prior to continuing deliberations, in order
for the medications to be delivered and for the parties to ascertain
that these nedications would not adversely affect the juror. (T
1654) .

It was at this juncture that the trial court informed the
parties that there "might be some problem that is not being brought
to our attention", in light of the fact that no unaninmity and only a
majority vote is required at the penalty phase. (T. 1655). The
trial judge stated that re-reading the penalty phase instructions to
the jurors, at the same tinme as delivering the nedication and
conducting an inquiry of the juror taking sane, mght be beneficial
to the jury. Id. Def ense counsel consented: “aAll right. No
objection, since they already had the instructions in there with

them" (T. 1656). After rereading the instructions and conducting
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the inquiry of the juror as to her nedication, the trial court again

asked whether the defense was "satisfied', and defense counsel
i ndi cated that he was. (T. 1663). None of the argunents now
presented on appeal, as to the manner or notive for rereading the
instructions, were ever presented in the court below. The jury then
returned its recommendation after deliberating for another twenty
(20)  mnutes. (T. 1665) ,

As seen above, contrary to the Appellant's assertion, the trial
court did not “interrupt" the jury's deliberations. They were
reinstructed at the end of a recess requested by them Furt her nor e,
the reinstruction was made with the consent of defense counsel.
There were no objections in the court bel ow based upon unl awf ul
notivation, nor any conplaints about the manner in which the
instructions were read,¢ as now argued on appeal. As such any claim

of error is procedurally barred. See, Derrick v. State, 641 So. 2d

378, 379 (Fla. 1994) (claim of erroneous reinstruction, in capital
sentenci ng proceeding, was procedurally barred when reinstruction was
given without objection and with the agreement of defense counsel).

Moreover, no inpropriety or prejudice has been denonstrated. A

trial judge has the authority to recall the jurors, after

16 | ndeed, the record reflects, that again with no objection
fromthe defense, the trial judge informed the jury that he had in
no way enphasized any portion of the instructions, and would be
satisfied wth whatever wverdict was reached after careful
consideration of the law and evidence presented. (T. 1663-4).
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del i berations have begun, for the purpose of further instructions.
See Florida Rules of Crimnal Procedure 3.420, which expressly
provides that, after notice to the parties, “The court may recall the
jurors after they have retired to consider the verdict to give them
additional instructions... .7 As noted by this Court, a re-reading
of the penalty phase instructions is not error; error only occurs if
the trial court gives an ‘Allen charge" during the penalty phase.

Derrick, 641 So. 24 at 379. No senblance of an "Alen" charge was

given in the instant case. The reinstruction, as noted by the
def ense counsel, was the same as the witten instructions which were
already in the possession of the jury. There was thus no prejudice.

The instant claimis therefore procedurally barred and without merit.

C. The Sentencing Judcre Did Not Err In Failing To Impanel A
New Jury In The Absence O Any Reauest To Do So.

The Appellant contends that a new trial, or a sentencinghearing
before a new jury was required, when a replacenent judge heard
additional evidence of mtigation, subsequent to the penalty phase
before the original judge and jury. There is no authority for the
conduct of a new trial merely because a defendant presents additional
evidence after the penalty phase. The sentencing scheme provides for
the parties to present additional evidence and argunents for the
judge's consideration after the jury's recomendation of sentence,

without requiring a new trial. gSee e.,g, Armgtrong v. State, 642 So.

2d 731 (Fla. 1994).
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Wth respect to the conduct of a new sentencing hearing before
a new jury, the State submts that there was no request for a new
sentencing jury, and as such this claim is procedurally barred. In
the instant case, the record reflects that the defendant acquired new
counsel who was appointed after the penalty phase before the jury.
(T. 2526-29). In the interim the original trial judge was placed on
adm nistrative leave. (R  198). New counsel for the defendant
requested that the substitute judge hear and consider additional
mtigating evidence which had not been previously presented at the
penalty phase. (T. 2531, 2455). The substitute judge agreed, and
after famliarizing hinself with the record, heard the wtnesses in
support of said mtigating evidence, prior to pronouncing sentence.
(T. 2455-2509). There was no request for inpanelling a new jury.
The instant claimis thus not preserved for appeal and procedurally

barred. Fersuson v. Singletary, 632 So. 2d 53, 55-6 (Fla. 1993)

(claim that defendant was sentenced to death by a substitute judge,
without a new jury being inpanelled so as to assure that both the
judge and the jury hear the sane evidence, was procedurally barred

when it was not raised in the trial court at the tine of sentencing

by the substitute judge); compare, Corbett v. State, 602 So.2d 1240,

1243 (Fla. 1992) (case reversed and remanded for new jury sentencing
hearing when defendant was sentenced by a substitute judge, where the

defense had noved for a new penalty phase but the substitute judge
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"denied Corbett's notion for a new penalty phase proceeding...");

Craig v. State, 620 So. 24 174, 175 (Fla. 1993) (the substitute

judge, by witten order informed the parties that a new jury would

not be inpaneled); See also Smjth v. State, 598 So. 2d 1063, 1066

(Fla. 1992) clarified on other grounds, Wiwornos v. State, 644 So. 2d

1000, 1007-8 n.4 (Fla. 1994) (‘To benefit from the change in law, the
def endant nust have tinely objected at trial if an objection was

required to preserve the issue for appellate review"); Gossman V.

State, 525 So. 2d 833, 842 (Fla. 1988), Cert. denied, 489 U.S. 1071,

109 s.ct. 1354, 103 L.Ed.2d 822 (1989) (sane).

Mor eover, the State notes that no prejudice has been
denonstrated in the instant case. At the penalty phase before the
original judge and jury, the State did not present any wtnesses; it
nerely noved into evidence the certified copies of the judgments for
attenpted murder from the guilt phase. (T. 1579-80). The defense
presented the defendant's nother and father, who both testified that
t hey had al ways provided well for the defendant, and that he had
never given them any trouble. (T. 1580-1605). The not her added that
the defendant's brother's death nust have affected the defendant,
al though she didn't know how. Id. The substitute judge considered as
mtigation and gave weight to the testinony that the defendant's
famly spoke well of him and that he had suffered the tragic death

of his brother. (R 201). The substitute judge then in fact heard
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t he additional psychol ogical evidence, and testinony from the

defendant's wife as to his background. (T. 2455-2509) .7 This
evidence was also considered as nitigation and given weight. (R
201). In view of the fact that the sentencing hearing before the
ori gi nal judge and jury did not contain any presentation of
aggravating testinony, mnimal mtigating testinony was presented
which was all considered and given weight, and, the substitute judge
personal ly heard the mtigating evidence enphasized by the Appellant
herein, no prejudice has been denonstrated.
V.

THERE 1S OVERWHELM NG EVI DENCE ofF GUI LT AND THE

CONVI CTION FOR FIRST DEGREE MJURDER |'S SUPPCORTED

BY DI RECT EVI DENCE.

The Appellant first contends that the State's proof was

circunstantial and insufficient to prove premeditated nurder. The

Appellant, in reliance upon CGolden v, State, 629 So. 2d 109 (Fla.

1993), also argues that the State failed to establish corpus delicti.
These arguments are without merit as the record reflects direct and

overwhel m ng evidence of gquilt.

First, the proof in the instant case, contrary to the
Appel lant's argument, is based upon direct, not circunstantial
17 I ndeed, it should be noted that the defendant's nother

was present at the sentencing hearing before the substitute judge.
Def ense counsel declined to present her testinmony on the grounds
that it would be "cumulative,” in light of the fact that the
substitute judge had already considered her testinony. (T, 2456).
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evidence, due to the defendant's own statenents admtting to the

mur der . Two witnesses testified that the defendant confessed to
them on separate occasions, to having hired others to kill the
victim M. Law ence.

Derrick Edwards testified that he has known the defendant all of
his life; he also knew the victim (T. 825, 796). The victinms
ni cknane was “Bozo”. (T. 793). In 1990, while awaiting trial on
burglary charges, M. Edwards saw the defendant in the Dade County
jail, while the latter was awaiting the trial herein. (T. 789-90) ,
M. Edwards testified that the defendant told him that he had "paid
them fucking niggers to kill Bozo”. (T. 792-3). This w tness had
not made any deals nor been nade any promi ses by the State for his
t esti nony. (T. 795).

Another witness, Terry Jenkins, testified that he knew the
defendant's deceased brother. (T. 837-8). In May, 1989, while in a
holding cell wth the defendant, w tness Jenkins expressed synpathy
for the defendant's brother's death. Id. Jenkins testified that the
defendant responded M. Lawrence had sonething to do with his
brother's death; "so he had these guys fromthe city to come down and
knock him off". (T. 838) . The defendant was referring to M.
Law ence having been knocked off. 1Id.

The defendant's confessions admtting to the nurder constitute

direct evidence of guilt. See Hardwick_v. State, 1521 So. 2d 1071,
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1075 (Fla.), cert. denied, 488 U S 71, 109 g.ct. 185, 102 1,.Ed.2d

154 (1988) (‘W disagree that the case was circunstantial, since
[wWitnesses] testified that Hardwick had confessed to the nurder or
told others of his plans in advance of the killing. A confession of
conmtting a crime is direct, not circunstantial, evidence of that

crime. Dunn v, State, 454 So. 2d 641 (Fla. 5th DCA 1984). See

McCormick, Handbook of the Law of Evidence. Sec¢., 185 (2d 34.
1972)");* Wallg v, State, 641 So.2 d 381, 387 (Fla. 1994) (»a

confession is direct evidence in Florida.").

The State would note that the defendant's confessions were
corroborated by other eyew tness testinony. Wtness Anthony WIIians
testified that, approximately two to three hours before the crines,
he saw the defendant arrive where codefendant Johnson lived in
Li berty Cty, in his white Porsche. (T. 500-1, 506). The defendant
and codefendant Johnson had a conversation, after which Johnson went
and got codefendant Newsome, who lived across the street. (T. 501-
2), Wtness WIllians then stood wth the defendant, and codefendants
Johnson, Newsome, and Ingraham next to the defendant's Porsche. (T.
485-8). M. WIlliams heard the defendant and codefendant Johnson
conver si ng. (T. 487-8). "The discussion was about something down

south they had to take care of". (T. 503) . They were going to go to

18 As noted previously, the defendant had al so announced his
murder for hire plot, at least a week prior to the killing, to
Wtness Hauser. See point Il herein, at pp. 21-22.
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“West Perrine”, to a ‘store". (T. 504). Codef endant Ingraham was

dressed in a canouflage suit (T. 505). Codef endant Johnson was
saying that he needed his canouflage pants; he was also displaying a
bl ack .357 gun. (T. 489). Wtness WIlliams then heard the defendant
ask the codefendants to follow him (T. 49%0-2). WIllians then
observed the codefendants in a gold colored New Yorker, follow ng the
def endant who departed in his Porsche. (T. 491-2)

Anot her witness, Trumaine Tift corroborated the above planning.
M. Tift too, saw the defendant arrive, at approximately 8-9 p.m on
the night of the crines, in a white Porsche, in front of codefendant
Johnson's home in Liberty Gty. (T. 389-392). The defendant and
codefendants were talking; codefendants Ingraham and Johnson were in
canoufl age outfits. 1Id. M. Tift then saw the defendant depart in
the Porsche; the codefendants were following himin the gold New
Yor ker. Id. M. Tift added that later that evening he saw the
codefendants back in Liberty Cty, still in the same canmoufl age
outfits, with the New Yorker parked in front of codefendant Johnson's
house. (T. 396-8). Approxinmately an hour later, Tift then saw the
defendant arrive; the defendant went to codefendant Johnson's house.
Id. The defendant and Johnson energed 15 mnutes later; Johnson had
“a wad of noney", at this tine. I1d. The codefendants had not
possessed any noney prior to the defendant's neeting with them (T.

407). M. Tift also testified that earlier on the day of the crines,
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codef endant Johnson had asked himif he wanted to nake sonme noney by,

"spraying up pop and his son", "Down South." (T. 395). M. Tift had
declined. Id. Later that evening, Johnson told Tift that he had
‘shot the grocer down in Perrine." (T. 405).

As noted previously, witness Duval then testified that on the
night of the crines, while he was at the "hole" in Perrine, the
defendant directed himto get the Uzi nornally kept there, take it to
his apartment, and give it to codefendant Johnson. (T. 333-6). M.
Duval in fact took the Uzi to his apartnent. He identified

codef endants Ingraham and Newsome as being already present in the

apartnment, and ‘playing" wth the Uzi. (T. 336-41). Codef endant
Johnson and the New Yorker were in front of the apartnent. (T. 342-
3).

The five (5) wtnesses at the scene of the shooting all
identified two gunmen who had worn canouflage outfits. One of the
gunmen, positively identified as codefendant |Ingraham by wtness
Dukes whom he had also shot at, carried an Uzi; the other carried a
357 revol ver. One witness saw the |ookout in the gold New Yorker
waiting for and then driving away the gunmnen.

The Uzi was recovered from one codefendant's residence and was
physically established to have been the nurder weapon. The seri al
number on the Uzi established it as having been purchased by the

defendant's wife. The . 357 revolver was also recovered, and traced
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to codefendant Johnson's possession. Wtness Igom testified that
Johnson had given it to him for safekeeping on the day that he was
arrested. Physical testing of this weapon also established that it
had been fired at the scene; bullets recovered from the body of a
dog, used as a shield by one of the attenpted nurder victims, and
from inside the store matched this revolver. Finally, the gold New
Yorker was established to have been in the possession of codefendant
I ngraham by virtue of the latter's own father's testinony.

The State respectfully submits that the defendant's confessions
to the nurder, the -eyewitness statenments as to the defendant's
advance planning of the nurder, his supplying the codefendants wth
t he nmurder weapon, and, the eyewitness testinony and physical
evi dence corroborating the defendant's statements, 3]| constitute
overwhel mng and direct evidence of guilt. The Appellant's argunents
as to the circunstantial nature of evidence of gquilt and sufficiency
thereof are thus wthout nerit. Hardwick, Wlls, supra.

Finally, the Appellant's reliance upon Colden v. State, gupra,

is al so unwarrant ed. This Court in Golden noted that, “[t]he corpus
delicti of a homcide consists of three elenents, i.e. 'first, the
fact of death; second, the crimnal agency of another as the cause
thereof; and third, the identity of the deceased person'. "[citations
omtted]". Golden, 629 So. 2d at 111. The wundisputed evidence in

Gol den reflected that the victim's cause of death was drowni ng.
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There were no physical signs, nor any eyew tness testinony, of any

violence having been inflicted upon the victim This Court thus
ruled that the victims death could have been “an accident”. Id. As

such, this Court held that the State had failed to prove the second

el ement of corpus delicti, that is death caused by the crim nal
agency of anot her. The instant case does not involve any senblance
of an accidental drowni ng. The undisputed evidence herein

establishes that M. Lawence died as a result of multiple, at |east
el even, gunshots from a submachine gun. One of the w tnesses heard
codef endant Johnson tell codefendant Ingraham to "make sure” that the
victim was dead as he was being shot at. Both the physical evidence
and the eyewitness testinmony herein establish beyond a reasonable
doubt that the victims death was not an accident, nor was it gelf-
inflicted. The victim herein died because the defendant hired others
to kill him The corpus delicti, that is the fact of death, crimnal
agency of others, and the victims identity, were all proven beyond

a reasonable doubt in the instant case.
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VI
THE SENTENCE OF DEATH WAS PROPERLY | MPCSED.

A The Burden shifting Clains Are Procedurally Barred And
Wthout Merit.

The Appellant contends that the prosecution inproperly argued
that the defendant had the burden of proving a life recomendation,
and proving that the mtigating factors outweighed the aggravating
ci rcunst ances. The Appellant has added that the trial judge is also
"presumed” to have followed the prosecutor's argunment, and thus
"unreasonably believed that only mtigating evidence that rose to the
| evel of “out wei ghi ng' the aggravation need to considered".
Appellant's brief at p. 41. These clains are procedurally barred as
there were no objections in the court below on the grounds now raised
on appeal. Furthernore, these clains are without nerit as they are
refuted by the record.

First, any claim of burden shifting requires a contenporaneous
objection in the trial court; otherwise it is deemed to be "waived".

Preston v. State, 531 So. 2d 154, 160 (Fla. 1988); Wuornos v. State,

644 So. 24 1012, 1020, n. 5 (Fla. 1994). There were no objections,
on the grounds of burden shifting or any other grounds now raised on
appeal, to any instructions or arguments in the court below. As such

the claim is procedurally barred. Preston, Wornos, gupra.

The State would additionally note that the sentencing jury was

instructed in accordance with the Standard Jury Instructions. This
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Court has noted that said instructions, when viewed as a whole, do

not shift the burden of proof to the defendant. Preston, 531 So. 2d
at 160, citing Arango v. Stat-e, 411 So. 2d 172, 174 (Fla.), cert.
denied 457 U S. 1140, 102 S. . 2973, 73 L.Ed.2d 1360 (1982); See

al so, Robinson v. State, 574 So. 2d 108, 113, n.6 (1991) (same);

Johnson v. State, 660 So. 2d 637, 647 (Fla. 1995) (sanme); loti

v. Dusser, 883 F. 2d 1503, 1524-5 (11th Gr. 1989) (same); Jones ¥.

Dugger, 928 F. 2d 1020, 1029(11th Gr. 1991) (sane).
Li kewi se, ™“[ulnless there is sonething in the record to suggest
to the contrary, it may be presumed that the judge's perception of

the law coincided with the manner in which the jury was instructed.

Zieagler_v. Duager, 524 So. 2d 419, 420 (Fla. 1988). See also, Walton

v, Arizona, 497 US 639, 653, 111 L.Ed.2d. 511, 528, 110 sS.ct. 3047
(1990) ("Trial judges are presumed to know the law and to apply it in
maki ng their decisions."). Thus, contrary to the Appellant's
suggestion, there is no presunption that the judge herein followed
al |l egedly erroneous argunments as opposed to the |aw

In any event, the Appellant's clains are also without merit, as
they are refuted by the record. First, there were no inproper burden
shifting arguments by the prosecution. | ndeed, the record reflects
that the State only argued that the aggravating circunstances herein
"far outweigh" the mtigation:

[PROSECUTOR] : So what you have to weigh is the attenpted
murder of Bernard WIlianms and Josi ah Dukes, wth
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hei ghtened prenmeditation, the pecuniary gain and the
great risk of the many persons there, and what you
heard in mtigating factors. | guggest to you the

aggravating far outwejishs the mitigating.

The brutal way that M. Lawence was gunned down in
his store, Bernard WIIlianms and Jonas Dukes, the
hei ghtened preneditation, the financial, pecuniary
gain and the great risk of harm to many people, far
outweigh the mitjgating, which | suggest to you don't
exi st.

(T. 1623-24). (emphasi s added). Li kewise, the State, in its
sentencing nenorandum to the trial court, again argued that the |aw

requires the trial court ‘to consider any evidence of mitigating

circunstances presented by the defendant", and the mtigating
circunstances in the instant case, ware clearly outweighed by the
aggravating circunstances". (R, 160-1). The Appellant's contention

that the prosecution erroneously argued inproper burden shifting is
thus also contrary to the record and w thout nmerit.

B. Caim O Improper Use O Non-Statutory Agqgravating Evidence
Ig Procedurally Barred And Wthout Meii

The Appellant argues that the evidence of defendant's drug
dealing, his prior attenpt to hire others to kill the victim his
hiring of the co-defendants herein, and physical evidence from the
crime scene, all of which were introduced during the guilt phase,
constitute i npr oper evi dence of non-statutory aggravati ng
circunstances at the sentencing. The State first notes that there
were no objections on the grounds that said evidence constituted non-

statutory aggravation at the penalty phase in the court below As
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such the instant claimis procedurally barred. Wndom v. State, 656

so. 2d 432, 438 (Fla. 1995) (claim that testinony constituted non-
statutory aggravation is not preserved in the absence of a specific
obj ection on said grounds).

This claimis also without nerit. The propriety of M. Hauger’'s
testinony as to defendant's prior attenpt to hire him to kill the
victim due to the latter's interference wth defendant's drug trade,
and, M. Duval's testinony as to the defendant's drug dealing have
been exhaustively detailed in point Il, at pp. 22-29 herein, and are
relied upon by the State. Said testinmony constituted sufficient and
rel evant evidence to establish notive and preneditation py the
def endant . The sufficiency of the evidence to establish that the
defendant paid the codefendants to kill the victim and, supplied
them with the Uzi to do so, has also been extensively detailed and
argued in Point V herein, at pp 43-48, and is relied upon by the
State. The Appellant's final conplaint, that the State linked himto
the death of a dog at the crinme scene, also constituted relevant
evi dence. The record reflects that one of the attenpted nurder
victims, Bernard WIllians, testified that after he was initially shot
at by the codefendant carrying the Uzi, he heard nore shots and
utilized his dog as a shield. (T. 581-2, 584-5). The dog had been
at the perimeter of the parking lot across from the victims store.

(T. 583). The bullet retrieved fromthe dog, who died in the course
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of the shooting, was established to have been fired from codef endant

Johnson's . 357 revol ver. (T. 565-72, 1087-91; 1109, 1148, 1154)

This testinony thus established that at least two of the
codef endants, Johnson and Ingraham had been shooting at the scene,
in accordance with the eyew tness testinony. As previously noted,
t he def endant had supplied the Uzi which was actually the weapon
utilized to kill the victim The defendant also knew about Johnson's
revolver, as the latter had been denonstrating it in the presence of
the defendant, immediately before the defendant |ed the codefendants
to Perrine. (T. 489) . The conpl ai ned of physical evidence thus
i nked the defendant to the attenpted nmurder counts, as well as
establishing that, the shooting was directed not only at the nurder
victim but towards other bystanders in the store and the surrounding
parking lot. As seen above, all of the evidence conplained of herein
was relevant and properly admtted at the guilt phase of trial. Such
rel evant and factual evidence of the circunstances of the crinme does

not constitute nonstatutory aggravation. Wndom .supra; Wite v

State, 446 So. 2d 1031, 1036 (Fla. 1984).

C. The Sentencing Judae Properly Addressed And Considered The
Mitigation Proposed By The Defendant.

The Appellant argues that the sentencing judge erroneously
failed to find or weigh the mtigating circunstances. The record
however reflects that, contrary to the Appellant's suggestion, the

sentencing judge specifically ~considered all mtigating evidence
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presented, and utilized the proper standard in inposing the sentence

of death.

The judge's sentencing order reflects that he first sumarized
t he factual background at trial. (R. 198-99). The judge then
enunerated his specific factual findings with respect to the four (4)

aggravating factors argued in the instant case. (R. 199-201). The

judge then summarized all of the evidence presented by defendant in
mtigation, and specifically stated that he was considering said
evi dence as non-statutory mtigation:

Concerning mtigating circunstances, this court has
considered the testinmony of the Defendant's parents before
the jury during the penalty phase. They spoke well of him
and told of the effect that his brother's nurder had on
him At the sentencing hearing [before the judge], the
Def endant' s wife testified about the Defendant's
substanti al abuse of al cohol and marijuana whi ch began
about the time of his brother's death.

In addition, this Court has also considered the testinony
[ presented before the judge] of Dr. Merrie Haber, a
psychol ogi st who conducted an exam nation of the Defendant.
Dr. Haber testified that on the basis of certain tests
which were given to the Defendant, his intelligence was
wel | bel ow normal. She concluded that the Defendant's
ability to appreciate the crimnality of his conduct was
i mpai red, although not substantially inpaired as would be
required under Section 921.141(s) (f), Fla. Stats. (1989).
Nonet hel ess, this Court does believe that all of this
testinony as well as the testimony of the Defendant's

family should be freated gg a non-statutorv mitisating
c¢ircumstance. (R. 201). (enphasi s added).

The sentencing judge then specifically concluded that the above

mtigation was, utterlv overwhel ned by he asgravating

circunstances". (R 202) (enphasis added) , The Appellant's claim of
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failure to consider mitigation, is thus entirely devoid of merit in
light of the sentencing judge's unequivocal statenents to the

contrary. The sentencing order in the instant case fully conplies

wth this Court's requirenents set forth in Campbell v. State, 571

so. 2d 415, 417-20 (Fla. 1990) and its progeny. See, e.g. Wndom v.

State. 656 So. 2d 432, 440 (Fla. 1995) (in Campbell v. State, 571 so.
2d 415 (Fla. 1990), ‘we specifically mandated that the sentencing

court nmust expressly evaluate in its witten order each mtigating
ci rcunstance proposed by the defendant. The relative weight given
each mtigating factor is within the judgnent of the sentencing
court. Id. at 420.”).

The State recognizes that the Appellant has argued that the
court failed to find ‘statutory” and non-statutory mitigation. See
Appel lant's brief at p. 42. The Appellant has not identified what
“statutory” mitigation should have been found. No evidence of any
“statutory” mtigation was presented at any juncture in the |ower
court. Apart from famly menbers' testinmony as to his background,
the defendant only presented testinony from a psychologist, Dr. Merry
Haber, as to his nental status. This witness testified that, based

solely upon the WAIS test which was not adm ni stered by her, the

def endant had "borderline intelligence", (T. 2472), and that, "his
judgrment is inpaired based on this intelligence test alone". (T
2475) . The trial judge then expressly questioned the expert as to
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whet her her opinion was that the defendant's judgnent was

"substantially inmpaired" in accordance with the Florida statutory
mtigator. (T. 2509). The expert responded that it was not, *1
cannot use the word 'substantially'." Id.

Not only was there no evidence of statutory mtigation, but the
expert opinion as to low intelligence/inpairnment was derived
exclusively from the test scores. The expert admtted that she had
not even taken into account her own interviews with the defendant.
(T. 2494). She did not conduct or consider any interviews with the
famly nmenbers, nor did she take into account the defendant's school
records. (T. 2498, 2500). O course, the expert was not famliar
with the record, and did not take into account the facts or
circunstances of the crimes either. (T. 2494-5). In any event, the
expert herself admtted that the test score she had relied upon,
"does not nean necessarily that [defendant] is inpaired in the area
of what someone mght call street smarts or how to get along in a
ghetto or the black community". (T. 2504). In light of the
equi vocal nature of the expert testinmony and the lack of a reliable
basis for same, the trial court would have been within its right to
reject such mtigation. See, e.a. Thompson v, State, 619 So. 2d 261,
267 (Fla. 1993)(no error in failing to find mtigation of |ow
intelligence notw thstanding evidence of brain damage and low I.Q.) .;

Walls v, State, 641 So. 2d 381, 390 (Fla. 1994) ("opinion testinony
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gains its greatest force to the degree it is supported by the facts

at hand, and its weight dimnishes to the degree such support is

| acking. A debatable |ink between fact and opinion relevant to a

mtigating factor usually neans, at nost, that a question exists for

the judge and jury to resolve."), There was certainly no abuse of

discretion in finding that the evidence herein was "utterly

overwhel ned" by the aggravating circunstances herein. Campbell,
VI,

THE DEFENDANT RECEI VED A FAI R TRI AL BEFORE AN
| MPARTI AL JUDGE AND JURY.

A i ense Counsel
The Appellant first claims that the trial judge "repeatedly
attacked the credibility of M. Robinson's counsel while the jury was

present." Appellant's brief at p. 44. The Appellant has not provided
any basis for said allegation, and the record does not reflect any
such evidence nor any such allegation in the |ower court. | ndeed,

the defendant, through counsel who was appointed subsequent to the
guilt and penalty phase before the jury, and, before a substitute
judge, clainmed that the former trial judge had, "throughout the
course of the trial, appeared to do everything in its power to
protect court appointed [forner] counsel, Alan Soven.” (R 148).

This claimis thus wthout basis, devoid of nmerit, and procedurally

barred. Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982).
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B. Claim Of Anary Juror

The Appellant next clains that the trial judge “berated a juror”
and thus prejudiced the defendant with ‘an angry and distraught
deci sion maker who shared her feelings with her fellow jury nenbers.”
Brief of Appellant at p. 44. This argunment is not supported by the
record either. To the contrary, the record reflects that the
conpl ai ned of juror wunequivocally testified that she was inpartial.
The defendant, after consulting with defense counsel, personally
agreed that said juror should serve and not be replaced with an
alternate juror.

The record reflects that after the commencenent of trial, there
were difficulties with sone jurors being late for court. (T. 309).
The trial judge thus expressly adnonished all jurors as to the
i mportance of being on tinme. (T. 315), Thereafter, on the sixth day
of trial, the record reflects that one of the jurors, M. WIIians,
was not present at the scheduled tine for trial, 10:30 a.m {(T. 889).
The presentation of evidence had to be halted and the remainder of
the jurors had to be excused. Id. The record reflects that juror
Wl liams telephoned the court approximately forty-five (45) mnutes
to an hour after the scheduled time of trial. (T. 889, 900, 905).
Ms. WIllians did not appear in court until 2:00 p.m, approximtely
three and a half (3 %) hours after she was supposed to. (T. 901).

Upon inquiry by the trial judge, in the presence of the parties,
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juror Wllianms stated that she had been in a traffic accident, That
is, she had bunped the rear of another car, at approximately 10:35
a.m, five (5 mnutes after the scheduled time of trial. (T. 901-
903). Ms. WIlliams stated that she had gone to work that norning,
left her place of enployment at 10:00 a.m, and, that the accident

had occurred at a l|location which she was uncertain about. Id.

In light of the above, the trial judge infornmed the juror that

he was going to hold her in contenpt of court, and stated that, ‘if
you are late for this court again, | wll put you right straight in
jail." (T. 906). The juror then exited the courtroom and the state

immedi ately expressed its concern as to whether the juror should be
allowed to continue serving on the jury. (T. 906).
The trial judge then immediately recalled M. WIIlians and

adnoni shed her not to discuss the matter with the remmi nder of the

jury. Id. Upon further inquiry, the juror stated that her
under standi ng of the circunstances was that, ‘if | am late again,
mght go to jail." (T. 906-907). She stated that she had not shared

any other information with the remainder of the jury. (7. 907).
Wth respect to replacing Ms. WIllians wth an alternate, the
trial judge stated that he would do so if the parties requested it.
(T. 906). The parties were then allowed to question Ms. WIlians as
to her inpartiality in light of said events; the juror unequivocally

stated that she would fulfil her duties in an inpartial and fair
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manner :
MR BAGLEY [Prosecutor]: M. WIlliam in light of what has
happened, what the judge has said to you, holding you
in contenpt, would that affect your ability to be fair
to both sides if you are called upon to continue
hearing the case and eventually going and deliberating

on the verdict in this case,

JUROR WLLIAMS: No, it wouldn't.

MR.BAGLEY:Youwi | | be able to set aside what has happened
t oday?

JUROR W LLIAMS:  Yes.
MR. BAGLEY: However unfortunate it nmay be to you?
JUROR W LLIAMS: Yes.
THE COURT: M. Soven?
. MR. SOVEN [defense counsell: No sir, | have no questions.
(T. 907-908). The court then again inquired if M. WIIlians, was,
“absolutely positive that you can reassune your jury duties in a fair
and inpartial way with regard to the litigation that is going on in
front of you?" (T. 908). Ms. WIIlians assured the court that she
woul d. Id. The court then again offered both parties another
opportunity to question the juror, which they declined. The juror
‘ was instructed that, ‘under no circunstances are you to discuss wth
the other jurors what we have discussed here." (T. 913).
At this juncture, juror WIIlians apologized to the court and
stated that this was the first tinme she had served on a jury; she had

not realized how inportant it was to be on time. (T. 914). The court
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I medi ately accepted this apology and unequivocally told Ms. WIIians

that there would be no punishnent, in light of her apology and her
assurances that she would be on tinme in the future:
THE COURT: Al right.

| am going to accept your statement as an apol ogy. | t
is an explanation and I will accept it.

&@¢hco ur siforqgiving you, and there will be no
punishment. Okay?

JUROR WLLIAMS: Thank you.

THE COURT: Renmenber, no conversations with the jury inside.

JUROR WLLIAMS: Yes, sir.

(T. 916) (enphasis added).

There was no request at any time that juror WIlianms be renoved
or replaced with an alternate. There was no request for mstrial,
nor any argument that the trial or the jurors were in any way tainted
or unfair as a result of the foregoing. I ndeed, the record reflects

that the state, in an abundance of caution, requested that the

def endant be personally voir dired as to whether he desired M.
Wlliams to remain on the jury, or be replaced with an alternate. (T.
1033-35). The trial judge thus questioned the defendant, who stated
that after consulting with his attorney, he desired Ms. Wlliams to

remain as a juror. (T. 1034-35).

As seen above, the Appellant's specul ations herein are unfounded

and contrary to the record. Juror WIllians was initially told that
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she was in contenpt, but expressly stated her understanding was that,

if she was late again, she would be punished. The juror repeatedly
assured the court and the parties that she was able to remain fair
and inpartial, and that the ‘contenpt” adnonishment by the court
woul d not influence her in any manner. In any event, upon hearing
the juror's apology, the court immediately and unequivocally inforned
her that there would be no punishment. Both defense counsel and the
defendant then affirmatively stated to the court that the juror
should remain and should not be replaced with an alternate. The
State thus respectfully submts that the instant claim is waived and

no prejudice has been denonstrated. See, e.g,, Joiner v. State, 618

So. 2d 174, 176 (Fla. 1993) (the defense must tinely object to juror
challenges in order to preserve claim for appellate review, and in
order to preclude parties from deceiving the trial judge into
believing that they are satisfied with the jury which is ultimtely

seated); Steinhorst, 412 So. 2d at 338 ("in order for an argunent to

be cogni zable on appeal, it must be the specific contention asserted
as legal ground for the objection, exception, or notion below");

Amazon v. State, 487 So. 24 8, 11 (Fla. 1986) (a defendant who has

knowi ngly waived a trial right after consultation with his attorney

in the lower court, "cannot be heard to conplain [on appeal].").
C. Jaim & Victim Impact Evidence

The Appellant has then again argued the propriety and
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adm ssibility of the testinony from wtnesses Hauser and Duval. As
noted previously, this claim has been exhaustively addressed in point
Il at pp. 21-29 herein, and is relied upon by the Appellee.

The Appellant has, however, in reliance upon Booth v. Marvland,
482 U.S. 496 (1987), additionally argued that the victinls anti-drug
activities also constituted inproper victim inpact evidence. This
claimis without nerit. The record reflects that an officer from the
| ocal police departnent in Perrine testified that victim Lawence
assisted the police in conbating drug transactions in the area. (T.
976-77, 980-81). The victim allowed the police to utilize his store
for surveillance purposes, and also offered pertinent information
identifying different individuals who were dealing drugs in the
surrounding area. Id.* The drug hole operated by the defendant and
M. Duval was less than a mle away fromthe victims store. (T. 578-
79) . The evidence also established that the defendant was concerned
about interference with his drug trade, a week prior to the nurder.
The trial judge admtted the testinony as to the victims anti-drug
efforts, on the grounds that said evidence was offered “tp establish

motive" (T. 977), and so instructed the Jury.(T. 979). The

19 In response to defense counsel's questioning, outside the
presence of the jury, this officer added that the victim had
personal ly provided assistance to said officer, and helped ‘wpe
out" drug dealers in the area. (T. 987).
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Appellant’s reliance upon Booth, gupra, is thus unwarranted.2® In
Booth, the Suprenme Court held that it was inproper to introduce,
through "victim inpact' statenents, factors that nmight be "wholly
unrelated to the blaneworthiness of a particular defendant." 482 U.S.
at 504. The Booth opinion did not forbid the use of "victim inpact"
statements that “relatel[d] directly to the circunstances of the

crime." 482 U. S. at 507, n. 10; see also, Scuth Carolina v. Gaithers,

109 S. &. 2207, 2211 (1989) (sane); _Windom, gupra. The evidence at
issue in the instant case solely concerned those activities which
directly notivated the defendant's decision to kill the victim As
such, said testinony is not governed by Booth.

D. | Co-congpir

Finally, the Appellant, in reliance upon Romani v. State, 542
so. 2d 984 (Fla. 1989), argues that the trial court erroneously
adm tted witness Tift’s testinony with respect to co-defendant
Johnson's inquiry as to whether Tift wanted to nake sonme noney by
"spraying up pop and his son," ‘down South." (T. 394-95). Johnson's
statenent to Tift was admtted by the court as a statenment of a co-
conspi rator, subject to the state's  subsequent ability to

i ndependent|ly establish the existence of a conspiracy. 1I1d.

The Appellant's reliance upon Romani i S unwarranted. This
Court, in Reomani, required that, "1 ndependent evi dence" of a
20 The State notes that Booth has been partially overruled

in Payne v, Tennessee, 111 S. Ct. 2597 (1990).
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conspiracy and each nenber's participation in it, is required for the
adm ssion of a co-conspirator's hearsay statenents. Romani, 542 So.
2d at 986. The co-conspirator's statement itself cannot be relied
upon to prove the conspiracy. Id. Romani does not prohibit atrial
court's discretion to admt the co-conspirator's statenment prior to
the subm ssion of independent proof of the conspiracy, provided, of
course, that the state ultimately neets its burden of furnishing the
i ndependent proof. The order of proof and early admi ssion of sane is

within the trial court's discretion. Tresvant v. State, 396 So. 2d

733, 737, n.7 (Fla. 3d DCA 1981), citing, Honchell v. State, 257 So.

2d 889 (Fla. 1972); Briklod v, State, 365 So. 24 1023 (Fla. 1978);

and Bovyd v, State, 389 So 24 642 (Fla. 2d DCA 1980).

In the instant case, the State presented anple and independent
evi dence of the conspiracy between the defendant and M. Johnson. As
noted previously in point V at pp. 43-48 herein, the defendant
himself admitted to having, ‘paid them fucking niggers to kill Bozo
[the victin]," and that, ‘he had these guys from the city to cone
down and knock him [the victiml off." (T. 792-93; 838). O her
W tnesses had testified as to having seen and heard the defendant, in
Johnson's presence, conversing about going to Wst Perrine, to a
store, to take care of business; and that all co-defendants including
Johnson had then departed follow ng the defendant. Johnson was seen

wearing a canouflage outfit and displaying a .357 gun at this tineg;
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co-defendant Ingraham was also wearing a canouflage suit. The co-
def endants had departed in a gold colored New Yorker. M. Duval
testified as to how the defendant had directed him to additionally
supply Johnson with an Uzi. The eyew tnesses at the scene testified
that the shooting had been acconplished by two gunnmen wearing
canoufl age outfits, carrying an Uzi and a .357 revolver, who had
departed the scene in the gold New Yorker. The Uzi and revol ver were
subsequently recovered, linked to codefendants Johnson's and
I ngraham's possession, and established to have been the weapons
utilized at the scene of the shooting. The Uzi was further
established to have been bought by the defendant's wife. M. Tift
further testified that after the conmission of the crines on the same
night, he again saw the defendant, at which time the latter went to
co- def endant Johnson's home. Wen the defendant and Johnson energed
fifteen mnutes later, Johnson was holding “a wad of noney." (T. 396-
98) . The co-defendants had not possessed any noney prior to the
defendant nmeeting with them (T. 407). It should additionally be
noted that defense counsel also elicited from witness Tift that,
| ater on the same evening, Johnson had also admtted to having "shot
the grocer down in Perrine." (T. 405) . There was thus abundant
evidence of the conspiracy between the defendant and Johnson to kill
the victim separate and independent of Johnson's conpl ai ned of

statenent with respect to "spraying up pop and his son.”™ There was
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therefore no error in admtting said statenment as that of a co-
conspirator. Romani, gupra. Mreover, in light of the overwhel mng
evidence of guilt, including the defendant's own confessions, any
error in admtting the conplained of statement is harnless beyond a

reasonabl e doubt. State v. DiGuilio, supra.

VITT.

THE SENTENCI NG JuRY’S CONSI DERATION OF THE
AGGRAVATI NG Cl RCUMSTANCES WAS PROPER

A The Jury Properly Considered The Pecuniary Gain Aggravating
Factor.

The Appellant contends that the jury should not have been
instructed on the pecuniary gain aggravator, as this circunstance was
not applicable to himas a mater of law, The State first notes that,
"the jury instructions sinply give the jurors a list of arguably

rel evant factors." Patten v. State, 598 So. 2d 60, 63 (Fla. 1992),

citing Suarez v, State, 481 So. 2d 1201, 1209 (Fla. 1985). ‘To
establish the pecuniary gain aggravating circunstance, the state mnust
prove a pecuniary notivation for the nmurder." Allen v. State, 662 So.
2d 323, 330 (Fla. 1995). The nurder must have been an "integral step
in obtaining some sought-after specific gain." Hardwick v. State, 521
so. 2d 1071, 1076 (Fla. 1988).

At the request of defense counsel, the word "pecuniary" was
further defined for the jury to nean, "nonetary, relating to noney,

financial, or consisting of noney, or that which can be valued in

68




money." (T. 1577; R. 116) . As noted in point |l herein, the

testinmony attrial from wi tnesses Haugser and Duval was that the
defendant, a drug dealer, had conplained that a person, whom Hauser
was led to believe was the victim M. Lawence, was interfering wth
his business. The State presented evidence and argued that the
defendant's notive for procuring the victims death was to stop M.

Lawrence frominterfering with his drug trade. Thus, the nurder was
an integral step in continuing the defendant's drug business, which
had as its ultinate goal to nake noney for the defendant. In |ight
of the evidence, the sentencing judge nmade the follow ng findings:

The nmurder was conmmitted for pecuniary gain. The evidence

at trial showed that the defendant's notive was to
elimnate M. Lawence because he was interfering with the

Defendant's illicit drug dealing. By doing so, M.
Lawr ence was preventing the Defendant from making nore
money. Wth M. Lawence dead, the Defendant's drug

busi ness would be nore profitable. Thus the Defendant's
ultimate notive was pecuniary gain.

(R 200) , The above findings are well supported by the record as

above noted, and in accordance with this Court's precedents. Allen

susra. The Appellant's contention that there was conflicting
evi dence of notive is without nerit. Wlornos, 644 So. 2d at 1019
("that the relevant evidence was conflicting does not of itself
undermne a trial court's findings on aggravators and mtigators."

The record is viewed "in the light nost favorable to the prevailing

theory.")

Finally, assum ng arguendo, that there was insufficient evidence
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of pecuniary gain, the State respectfully submts that any error was
harm ess beyond a reasonable doubt. First, as the jury was properly
instructed on the law, there is no presunption of error in its

findings. Sochor v, Florida., 504 U S. 527, 538 (1992) ("Because the

jury in Florida does not reveal the aggravating factors on which it
relies, we cannot know whether this jury actually relied on the
col dness factor. If it did not, there was no Ei ghth Amendnent
violation. , . . [Allthough a jury is unlikely to disregard a theory
flamed in law, it is indeed likely to disregard an option sinply
unsupported by the evidence."). Wth respect to the judge's finding
of this aggravator, it should be noted that the judge found the
aggravators herein "utterly overwhelned" the mtigation. (R 202).
The judge gave great weight to the cal cul ated procurenent of the
victims death and stated, “the fact that the defendant is of below
normal intelligence and has suffered tragedy in his life in no
signi ficant way mtigates the seriousness of his calculated
procurement of M. Lawence's death. This Court has cone to the
conclusion that the only just punishment in this case is the death
penal ty." Id. In light of said findings, there is no reasonable
probability of a different outcome, even if the sentencer erroneously

considered the pecuniary gain aggravator. Rogers v. State, 511 So.

2d 526 (Fla. 1987).
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B. The Claim Of Tmproper CCP Jury lnstruction Ig Procedurally
Barr ed.

The Appellant argues that the jury instructions regarding the
col d, cal cul at ed, and preneditated (CCP) aggr avat or wer e
unconstitutionally vague. The CCP instruction herein was the sane as

that provided in Jackson v. State, 648 So. 2d 85 (Fla. 1994). Thi s

claimis, however, procedurally barred as there was no objection to

the wording of the jury instruction on constitutional grounds.

Defense counsel, in the court below, merely objected to the
applicability of the CCP aggravator. (T. 1567). The prosecution
argued that the evidence of a contract killing was within the

definition of said aggravator. Id. Defense counsel did not argue or
object on the grounds of any inpropriety as to the wording of the
jury instruction, constitutional or otherwise. Id. Likewse, there
was no request for any different instructions on this aggravator. As
such, the instant claimis procedurally barred. See, Roberts V.
Sing etary, 626 So. 2d 168, 169 (Fla. 1993) (“*The record here does not
reflect any objection on the grounds of unconstitutionality or
vagueness of the instruction given. I nstead, defense counsel
objected to the applicability of the instruction in this case. W
have repeatedly held that clains are procedurally barred where there
was a failure at trial to object to the instruction on the grounds of
vagueness or unconstitutionality [citations omtted]."); Windom v

State, 656 So. 2d 432, 439 (Fla. 1995) (general objection to the CCP
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instruction that, “I wold object to that on those grounds,

constitutional grounds, basically,” is insufficient); Archer y
State, 21 Fla. L. Wekly 8119 (Fla. 1997) (‘'clains that the
instructions on the cold, calculated and preneditated aggravator is
unconstitutionally vague are procedurally barred unless the defendant
both mkes a specific objection or proposes an alternative
instruction at trial and raises the issue on appeal.").

In any event, the State respectfully submits that error in the
CCP instruction was harm ess beyond a reasonable doubt in the instant
case. This Court has repeatedly held that giving the prior CCP
standard jury instruction is harm ess beyond a reasonabl e doubt
where, ‘the murder could only have been cold, cal cul at ed, and
premeditated, wthout any pretense of noral or legal justification

even if the proper instruction had been given." Walls v. St-ate, 641

so. 2d 381, 387 (Fla. 1994); gee also, Winrnos v. State, 644 So. 2d

1000, 1008 (Fla. 1994) (sane); _Archer v. State, gupra (sane).

In the instant case, all of the elenents of the CCP aggravator
have been established beyond a reasonable doubt. First, by the
defendant's own adm ssion, this was a contract mnurder which, "is by
its very nature cold." Archer, 21 Fla. I.. Wekly at 8120. Second,
the facts of the murder itself prove the existence of a prearranged
design to kill. The defendant herein not only hired the acconplices,

he also directed them to the crime scene from the northern part to
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the southern part of the county, where he then supplied them with an

addi tional weapon. Id. Third, the defendant exhibited heightened
premedi tation over and above what is required for preneditated first-
degree nurder. The defendant first attenpted his nurder for hire
ploy, with different acconplices, at |east a week prior to the
mur der . The actual preparations for the successful second attenpt
al so proceeded over a period of at |east several hours. Id. Finally,
the defendant's desire to termnate the victinms anti-drug efforts,

in order to further his own business, clearly do not provide any

pretense of noral or legal justification. Id.; cf. Hardw ck, gupra
(CCP aggravator upheld where there was evidence that the victim had
previously robbed the defendant of his drugs). The evidence in the
instant case overwhel mngly establishes the CCP aggravator. | ndeed,

the State notes that defense counsel conceded the existence of this
aggravator before the penalty phase jury: "Only one aggravating
factor that T could see was proven, that this was, as the State
indicated, sonething which was preneditated, calcul ated. That was
proven." (T. 1633). The erroneous jury instructions on this
aggravator were thus harm ess beyond a reasonabl e doubt. Archer,

Walls, Wiornos, supra.

C. The Finding That The Defendant Knowingly Created A G eat
Risk O Death To Manv Persons \Was Proper,

The Appellant contends that the trial court erroneously found

that the defendant had know ngly created a great risk of death to
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many persons. This claimis without nerit, as the findings were both

supported by the record, and in accordance with Court's precedents.

The above aggravating factor applies when the defendant puts
nore than three people, in addition to the homcide victim in
i medi ate and present risk of death, such as when a gun is fired in
the area or direction of said people. See Fitzpatrick v. State, 1437
so. 2d 1072 (Fla. 1983), habeas corpus granted on other grounds, 490
So. 2d 938 (Fla. 1986) (factor upheld where there was agun battle
wth two police officers, one of which was the nurder victim in the

presence of three hostages); Suarez v. State, 481 So. 2d 1201 (Fl a.

1985) (firing a gun, during the course of flight, in the area of four
of ficers, defendant's acconpli ces, and a mgrant | abor canp,
constitutes a great risk of death).

The evidence in the instant case reflects that the defendant
directed his acconplices to a grocery store during its business
hours.?! Having seen that one of the acconplices was already in
possession of a .357 revolver, the defendant nonetheless supplied the
acconplices wth an additional weapon, a sub nachine gun. The plan
was "spraying up pop and son," the victinms, at store. The victims
store and the surrounding parking lots were in fact sprayed up

utilizing both of the said weapons which the defendant had know edge

of . The State, thus, respectfully submts that the defendant
21 The evidence reflects that the defendant's fanmily
busi ness was next door to that of the victim’s. (T. 257)
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knowi ngly created a great risk of harm in light of the weapon
actually supplied by him and due to his orders that the execution be
carried out in a public place during its business hours.

Moreover, the physical evidence and the eyew tness testinony
established that said weapons were fired at the direction of four (4)
people, two (2) of the store's enployees and two (2) of its
customers, separate and apart from the nurder victim At | east
twenty casings, eight projectiles and five projectile fragnments were
found scattered throughout the parking lot perimeter of the store
where the victim was shot, and inside the store itself. (T. 613,
625). There was bullet damage to the front double entry doors to the
store. A projectile had penetrated the door causing it to shatter
and then | odged inside the base of the first aisle in the store, (T.
615, 617-18). Store enployee Briggs testified that she was inside
the store at the cash register near the front door when the shooting
started. (T. 530-32). She crouched down and was craw ing through
the aisles towards the back during the shooting. 1Id. Custonmer Dukes
was in the parking lot imrediately in front of the store, and close
to the victim during the shooting. Several rounds were fired in
Duke's direction; casings were found near the tel ephones next to
which he was standing, and the fluorescent |ights above him were
actually shattered. (T. 460-1; 465; 624, 626). Customer WIIlians

actual |y sustained severe gunshot injuries, while retrieving his dog
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at the perinmeter fence of the parking |ot. (T. 460, 581, 586-7).

Store enployee Meyers was also in the parking lot, taking out the
trash. She mracul ously escaped injury by lying on the ground. (T.
248-50).

In light of the above evidence, the sentencing judge nade the
fol Towm ng findings:

The Defendant knowingly created a great risk of death to

many persons. No fewer than four persons were present
during the shootings. The decision to armthe killers wth
an automatic weapon and to send them to kill M. Lawence

at a tinme when the general public could be expected to be
in the area of his grocery store was a decision made by the
Def endant . It shows a callous indifference to the safety
of persons who were utter strangers to the defendant and
who were not the object of his nurderous plot.

(R. 200).
The evidence and the sentencing judge's findings are in

accordance with this Court's precedents, Fitzpatrick, Suarez, gupra.

The Appellant's reliance upon Lucas v. State, 490 So. 2d 943 (Fla.

1986) ; Johnson v. State, 393 So. 2d 1069 (Fla. 1981); Brown v. State

381 So. 24 690 (Fla. 1979); and, White v. State, 403 So. 24 331 (Fla.
1981), is unwarranted. None of said cases involved a situation such
as the instant case, where there was inmediate risk of harm to nore
than three people, in addition to the nurder victinms. 8ee Lucas,
gupra, (gun battle involving the nurder victim and two of his
friends) ; Wiite, gupra, (the nurder victins had each been shot at

close range in the back of the head, and only two other people had
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been present on the prem ses, no shots had been fired at the

direction of the latter two people); Johnson, supra, (the presence of
three people during shooting did not satisfy the term nany persons);
Brown, gupra, (the defendant took the sole person present in a store
to the rear storage room raped her and then shot her; no other
persons were present at the tine).

Li kewi se, the Appellant's contention that the defendant did not
appreciate the crimnality of his conduct and thus could not have
known of any nore than a nere possibility of risk, is wthout nerit.
As noted in point VI C pp. 56-57 herein, which is relied upon by the
State, the defense expert testified that the defendant's judgnent is
i mpai red, based solely upon his below average |.Q scores. The
expert admtted that she had not even taken into account her own
interviews with the defendant. She did not conduct or consider any
interviews with the famly nmenbers, nor did she take into account the
defendant's school records. Said expert was also not famliar wth
the record, and did not take into account the facts or circunstances
of the crimes either. Mst inportantly, however, the expert adnmitted
that the test scores, which was the sole evidence relied upon, ‘does
not nmean necessarily that [defendant] is inpaired in the area of what
someone mght call street smarts..." (T. 2504). The claim of the
defendant's inability to appreciate the crimnality of conduct was

thus properly rejected in the court below, as the expert opinion
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relied upon had no relationship to the defendant's actions and

i nvol verent in the instant crines. Walls, gupra, 641 So. 2d at 389-
90.

Finally, as noted previously in section A of this claim the
sentencing judge in the instant case gave great weight to the cold
and calculated procurement of the victims death, and specifically
found the aggravation "utterly overwhel ned" the mtigation presented,
The State thus respectfully submits that any error in finding the
great risk aggravator was harnl ess beyond a reasonable doubt. Coney

v. State, 653 So. 24 1009, 1015 (Fla. 1995) (No reasonable possibility

that the erroneous finding of the great risk factor affected the
death sentence, in light of the sentencing judge's findings that
there were nore than sufficient aggravating circunstances proven
beyond a reasonabl e doubt to justify the inposition of the death
penalty.).

D. Ohe Trial Cour t* 8 Finding O Prior-'c tions fCrimes

Involving Violence To A Person WAS Proper._

The Appellant clains that the Defendant was innocent. The claim
of 1nnocence has been exhaustively addressed in Point V at pp. 43-48
and relied upon herein. Wth respect to the attenpted nmurders of
Messrs. Wllians and Dukes, the State relied upon the evidence
establishing that the defendant hired and paid his acconplices, gave
them an Uzi, and told themto kill someone in a public place, a

store, while it was still open for business. The plan was "spraying
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up pop and his son." Attenpted nurder victim Wllians was initially

shot while co-defendant Ingraham was running behind him and shooting
towards the murder victim (T. 581-83). The other victim M. Dukes,
was fired upon in the close vicinity of the nurder victim as the co-
defendants were |leaving the scene. (T. 460, 463). The State argued
that the defendant was a principal, and thus responsible for the acts
committed in the furtherance of his schene. The jury was instructed
in accordance with the standard jury instructions on principals. (T.
1303, 1481-2). Additionally, in accordance wth defense counsel's
request, the jury was instructed that, "Association w th other
persons and know edge that a crime is being comtted are not alone
sufficient to establish that the defendant aided or abetted the
crim.” (T. 1307-8, 1482). The jury found the defendant guilty of
the attenmpted nurder counts as was within their province. See,

loveite v State, 636 So. 24 1304, 1306 (Fla. 1994) ("'one who

participates with another in a common crimnal schenme is guilty of
all crimes commtted in furtherance of that schene regardl ess of
whet her he or she physically participates in that crime.' Jacobs v.
State, 396 So. 2d 713, 716 (Fla. 1981).").

Said convictions were thus properly relied upon by the
sentencing judge in finding the prior violent felony aggravator.
LeCrov_V. State, 533 So. 2d 750 (Fla. 1988); King v. State, 390 So.

2d 315 (Fla. 1980) (contemporaneous convictions of violent felonies
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involving persons other than the victim of the first degree nurder

are sufficient to prove this aggravator beyond a reasonable doubt).

[ X.
THE DEFENDANT WAS ACCORDED DUE PROCESS OF THE
LAW
A. There Was No Reauirenent That The Defendant Be Personally.
Present At A Suppregsion Hearing Duringa One O The
Codefendants' Sesarate Trials.

The Appellant clainms that his rights to presence, privacy, and
confrontation were violated because he was absent from a suppression
hearing of codefendant Newsone's statement, during the latter's
separate trial. This claimis wthout nmnerit.

During the trial herein, and in the presence of the defendant,
detective Borrego testified that codefendant Rodney Newsome, after
his arrest for these crines, had cooperated with the Metro-Dade
Police Departnent detectives, by placing a telephone call to the
defendant. The defendant had not yet been arrested and had been hone
at the tine. (T. 990-96, 1045-51). Detective Borrego stated that he
obtained Newsonme's consent to having this tel ephone call tape
recorded and nonitored by Borrego. Id. Detective Borrego then
testified that he had then dialed the defendant's nunber, and tape
recorded the conversation between Newgome and the defendant. Id,.
Borrego then identified the tape as that made by him and stated that
it fairly and accurately depicted the telephone conversation between

Newsome and the defendant, which he had nonitored, I4d. No
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alterations, deletions, corrections, etc. had been nmade to the tape.

Id.

The defense objected to the adm ssion of the above tape, on the

basis that Newsome had to present and hand to testify as his consent

was hearsay. (T. 996) . The trial court stated that pursuant to

Welker v. State, 536 So. 2d 1017 (Fla. 1988), the tape recording was

adm ssi ble wthout Newsone's testinony. (T. 998). The trial court

t hen expressed concern as to whether Newsone's consent had been

vol untary. (T. 1000). The judge was rem nded that he had previously

found Newsone's consent to be voluntary during the latter's separate

trial. I1Id. The defendant had not been present at Newsone's trial.

(T. 1001). The trial court then again held that on the basis of

‘ Welker, and the prior hearing in Newsome's case, the predicate for

the admi ssibility of the tape had been net. (T. 1003).

case

1020,

The trial court correctly ruled that Welker governed the instant
and rendered the tape adm ssible. In Welker, 536 So. 24 at

this Court held that:

For purposes of obtaining evidence of a crimnal act,
Section 934.03(2) (¢) authorizes a |aw enforcenent officer
to intercept a communication electronically when one of the
parties to the communication has given prior consent.
There is nothing in Chapter 934 pertaining to security of
communi cati ons whi ch suggests that the consent nust be
proven only by the testinony of the consenting party,

This Court also agreed with the |lower court's observation that, "the

giving of consent is a verbal act, and therefore testinmony that

soneone has given consent is not hearsay." Id. This Court thus
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concl uded:

Proof of consent for purposes of electronic intercept shall
be governed by traditional rules of evidence. As applied
to the instant case, the deputy's testinony that Baggett
consented to the intercept sufficed to permt the
introduction of the tape recordings. Indeed, there could
be little doubt that the informant consented to the
recordi ngs because the calls were made from the sheriff's

of fice.
I4. Therefore, the issue of defendant's absence at the Newgome
suppression hearing is irrelevant, since that hearing was not

di spositive of the issue of the admissibility of the tape.
The Appellant's claim of violation of privacy rights is also
without merit. The pertinent Florida Constitution provi si on

governing intercepted communications is Article 1, Section 12. See

State v. Hume, 512 So. 2d 185, 188 (1987) (Article I, Section 23
right-to-privacy provision does not nodify applicability of Article
I, Section 12, Searches and Seizures.) . Article |, Section 12,
expressly provides that the right to be secure in one's home from
unreasonable interception of private conmunications shal | be
construed in conformty with the Fourth Anmendnent of the United
States Constitution, as interpreted by the United States Suprene
Court. This Court has held that in light of United States Suprene
Court precedent, recording a conversation between the defendant and

an undercover agent in the defendant's home is not unconstitutional.??

22 The Appellant, perhaps in m staken reliance upon the
Motion for New Trial filed in the court below, has stated that the
defendant was in jail at the time of the recorded conversation.

82



See State v. Hume, 512 so. 2d 185 (Fla. 1987).

Finally, the Appellant argues that Detective Borrego's testinony
concerning Newsone's consent violated the right to confront
witnesses. This argunment is also without nerit. The only wtness at
trial against the defendant on the issue of Newsone's consent was
Detective Borrego and the defendant was able to cross-examne this
witness. Had the defendant desired further to call Rodney Newsome to
testify on the issue of consent, he was free to do so as he possessed
subpoena powers equal to that of the State.

B. No Prosecutosial M sconduct Has Been Established.

1. The Prosecution O The Defendant's Wife.

The Appellant first contends that the prosecution, prior to
trial, ‘harassed and persecuted" the defendant's wife, in order to
prevent her from testifying on the defendant's behalf. The Appellant
has neglected to nention that a post-trial evidentiary hearing was
conduct ed on the basis of these allegations and, that sane were
found to be w thout nmnerit.

The defendant obtained new counsel after the conpletion of the
guilt and penalty phases before the jury, but prior to sentencing by
the substitute judge. Through new counsel, the defendant filed an

Amended Motion for New Trial (R. 138-151), where, inter alia, the

The defense in the court below, however, subsequently conceded that
it had erred, and this defendant was in his honme, not in jail, at
the time of the conversation at issue. (T. 2278).
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allegations at issue herein were mnade. (R. 146). The defense

requested an evidentiary hearing on the ‘prosecutor's nisconduct"”,
and on the actions taken by prior court-appointed defense counsel.
(T. 2282,841. The prosecution agreed to the request. Id.

At the evidentiary hearing, prior defense co-counsel, M. Wx,
testified that he had also previously been court-appointed to
represent the defendant's wife on a charge of perjury in an official
proceeding. (T. 2294-5). Ms. Robinson had entered a prior plea of
no contest to a charge of battery on a police officer, and resisting
arrest. (T. 2295) , During that plea colloquy, in order to receive
a withhold of adjudication, she placed great enphasis on the harm of
an adj udi cation on her status @‘ a |icensed nurse; under oath, she
stated that she was an LPN. Id. Based upon said false answer,
perjury charges were brought against her. Id. One of the
prosecutors herein, M. Rosenbaum then handled the perjury trial,
(T. 2297).

Def ense counsel Wax testified that he had asked the prosecutor
why he was handling the perjury trial, Id. The latter had said
that, ‘he took perjury very, very seriously and in this case, he felt
that it was appropriate that he would prosecute this charge." 1d.
M. Wax's own opinion, from other indications from the prosecutor,

was that, "Valerie Robinson had purchased the nurder weapon that was

used to kill Lee Arthur Lawence and he didn't want her to be able to
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possess or purchase any weapons in the future. Therefore he was

seeking an adjudication.” (T. 2298). A convicted fel on cannot
purchase firearns. (T. 2307).

The perjury charge went to trial and a "not guilty verdict" was
obtained froma jury. Id. Defense counsel testified that he had,
‘told the jury that the elenents of the crime had been fulfilled, and
she did it, so what." (T. 2306).

M. Wax also testified that with respect to the defendant's
trial, he and |ead defense counsel had discussed the possibility of
calling Ms. Robinson as a witness, but that, "we didn't see the need
to call Valerie as a wtness." (T. 2308). Def ense counsel stated
that they did not think she could have anything to say as to the
theory of defense. (T. 2309) ., There was anot her di scussi on on
calling Valerie Robinson during the penalty phase before the jury.
(T. 2308-9). However, counsel deternmined that the "issue of the
weapons," in addition to her statenment to the police on the night of
the murder, were problematic. Id. Defense counsel made a final
decision not to call her after she was deposed by the State. (T.
2309) . The prosecutor, M. Rosenbaum and the perjury case had
nothing to do with defense counsel's decision, as the "perjury case
was an acquittal and it can't be brought up.” (T. 2309-10).

Lead defense counsel, Soven, added that he had decided not to

call Valerie Robinson as a witness, "since her testinony would have
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buried Bobbie, it would have been worse.” (T. 2345). Her testinony,

woul d have reflected that, not only did she purchase the Uzi utilized
in the instant case, but that she had purchased two other Uzi's,
several other hand guns, ‘and it would have put a terrible light on
this case.” (T. 2346). The perjury charge filed against her had no
bearing on the decision as to whether she should be a wtness,
because, “she was acquitted well before the trial.” (T. 2346).

The prosecutor, M. Rosenbaum testified that he had both
initiated and prosecuted the perjury charge against Valerie Robinson.
(T. 2372). M. Rosenbaum had been present in the courtroom on an
unrel ated hom cide case, when Valerie Robinson's attorney canme in and
presented another prosecutor wth a probation nodification notion.
(T. 2372-3). M. Rosenbaumread the notion, and told the other

prosecutor that the allegations with respect to Ms. Robinson being

a licenced nurse were untrue. (T. 2372). M. Rosenbaum knew this as
a result of his extensive investigation of the defendant's
background. Id4. Nonet hel ess, he nmade further investigation and
verified that Valerie Robinson was not a nurse. (T. 2374). Upon

further review and investigation of how Valerie Robinson had obtained
a withhold of adjudication on her prior offense, based upon the
representation that she was a nurse, M. Rosenbaum decided the
el ements of perjury could be proven beyond a reasonable doubt, and

filed the charge. (T. 2374, 2381-2).

86



Ms. Robinson also testified at the evidentiary hearing. (T.

2384-2405) . She was not questioned and did not make any statenent
wth respect to any "persecution or harassnent,” or being a wtness
at any stage during the course of the defendant's trial. On cross-

exam nation by the State, she nmerely confirnmed that she had been
acquitted of the perjury charge. (T. 2397). Finally, it should be
noted that after the presentation of all evidence at trial, the trial
court had conducted a colloquy with the defendant. (T. 1323-26).
The defendant had unequivocally testified that there were no
W tnesses nor any evidence that he w shed to present, but which had
not been presented. (T. 1326).

As is abundantly clear from the foregoing, the defense had an
anple opportunity to establish its allegations of "harassment and
persecution,” but failed to present any evidence of same. Defense
counsel did not even submt further argument as to these allegations.
(T. 2440). The lower court, in denying the nmotion for new trial on
this ground, noted that Ms. Robinson had been acquitted of perjury,
and the case did not affect the defense's ability to call her as a
W t ness. Id. The instant claimof msconduct is thus entirely

devoid of nerit.

5 X . i d . :| .
Argqument.

The Appellant clainms that prosecutorial msconduct arose from

the State's use, in closing argunment during the guilt phase, of an
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excerpt of the transcript of the tape recorded conversation between

the defendant and co-defendant Newsome. (R. 187-88; T. 1436).
First, the transcript was used by the State only in its closing
argument, and the jury had just been instructed by the court that
closing argunents were not evidence, but rather a summary of what the
attorneys believed the evidence had shown. It should also be noted
that, imediately before the transcript was shown to the jury, the
prosecutor advised the jury as follows:
M. Rosenbaum Now, the tape recording which was made
by Rodney Newsome on April 3rd, ‘89 at 5:28 p.m, Detective
Borrego, you heard it during the trial. | would like to
play it for you again.
Now, this here is our interpretation of the tape.

. (T. 1340).

After this adnonition, the tape, which was in evidence, itself

was played for the jury. Id. After the tape was played, the
prosecutor again remnded the jury that the transcript merely
reflected the State's interpretation of the tape.

MR,  ROSENBAUM Now, again, you take this back in the jury

room this tape recorder will be here, and you play it
back. That is our interpretation of it. Ri ght up

. t here.

Now, let nme explain why it is inportant.

THE COURT: Well, | think you had better take it down.
MR. ROSENBAUM: | need to explain it --

THE COURT: Take it down.
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(T. 1341).

As is evident, the actual time that the transcript was before

the jury was extrenmely brief. Only the tape was admitted into
evidence and available to the jury during its deliberations, The
transcript was never provided to the jurors. Moreover, there was

never any argument that the transcript represented anything other

than the State's interpretation of the tape. Under  these
ci rcunmstances, it cannot be said that prosecutorial msconduct arose
from the State's use of a transcript as a denonstrative aid. The

prosecution's use of the transcript in this case was no different
than if it had witten its interpretation out on a chal kboard, or had
merely announced sanme out | oud.

Assum ng, arguendo, that the use of the transcript was inproper,
no prejudi ce has been denonstrated. First, there is no claim either
in the lower court or herein, that the transcript used by the State
was an inaccurate reflection of the conversation. Second, the
excerpt of the phone call that was shown was extrenely brief. Thi rd,
the State offered this evidence to further prove that the defendant
knew Newsome and Johnson, as he had cryptically offered sone
assi st ance. (R. 187-88). This fact, however, had already been
established through the testinony of Anthony WIlians, Trumaine Tift,
and Gary Duval, all of whom saw the defendant with his co-defendants

on the day of the crines. Thus, the transcript was cunulative of
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other testinony. In light of the overwhelmng evidence of guilt

herein, any error was thus mninmal and harmess beyond a reasonable

doubt. gtate V. Diguilio, gupra.

3. The Allegationg OfF TImproper W thholdincr O Evidence
Are Without Record Support.

In this claim of prosecutorial msconduct, the Appellant has
stated that the prosecutor inproperly wthheld “Brady material from
M. Robinson regarding a jail house informant's deal with the
State...", without any further elaboration. Brief of Appellant at p.
59. As noted in the preceding section, the defense was afforded a
post-trial evidentiary hearing on the claim of prosecutorial
m sconduct . There were no allegations, let alone presentation of
evidence, as to any information having been w thheld from the
defense, in violation of Bradv v. Maxvland, 373 U S 83, 87 (1963),
or otherwise, at said hearing. (R 138-151; T. 2289-2449).

The record reflects that the only mention of Brady was prior to

trial. (T. 1703). Defense counsel inquired about w tness Jenkin’'s
st at enment . Id. The prosecutor responded that defense counsel,
"already has it. W will.give him another copy." 1Id. Defense
counsel did not dispute the representation. Def ense counsel then

stated that he had not been told of any deals or immnity for
Jenkins' testinony, and if such deals existed, they were Brady
materi al . (T. 1703-04). The prosecutor responded that the wtness

had been deposed by the defense, and any deals were discussed in the
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deposi tions. (T. 1704) . The prosecutor also represented that he had

witten a letter and had had tel ephone conversations wth defense

counsel in the previous week whereby he had informed counsel that if

he had not received sonmething or had questions, ‘let's do it over the
phone and 1711 make sure you get what you need." (T. 1705). Defense
counsel had never called. Id. Defense counsel responded that, "in
preparing this week, | found that | didn't have any witten letter or
docunent of any deal, granting of immunity." Id.

The State provided the witten plea agreenent at the next recess

that afternoon, on March 25, 1991. (T. 1736) . According to defense
counsel, Jenkins, "didn't tell me in his deposition that he had a
written, signed, plea agreement.” Defense counsel stated that he had

not been provided with the witten agreement at the time of Jenkins'
deposition, that the agreement was "Brady material,” and that he was
not entitled to re-depose Jenkins on the agreenent. Id. The trial
court allowed counsel to re-depose Jenkins. (T. 1737). No ot her
argument or claim was nade at trial or post-trial with respect to
this matter. M. Jenkins testified at trial, alnpst tw weeks after
the above said events, on April 9, 1991.

The record is thus abundantly clear that defense counsel had
deposed Jenkins and been told of his plea agreenent; that the
prosecut or had previously offered to provide any docunents not

received by the defense, upon the latter's telephonic request; and
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that the witten plea and the opportunity to re-depose Jenkins were

provided at least two weeks prior to this witness' testinony at
trial. Moreover, there were no allegations of any prejudice during
or after trial with respect to this matter. The State thus
respectfully submts that no Brady violation has been denonstrated.
The State did not "suppress" any information, and the defense fully
cross-examned this witness wth respect to the plea agreenent at

trial. Zee, €.09. Provenzano v. State, 616 So. 2d 428, 430 (Fla. 1993)

("There is no Brady violation where the information is equally
accessible to the defense and prosecution, or where the defense
either had the information or could have obtained it through the
exercise of reasonable diligence.") .

C. Def ense Counsel's Actions Did Not Deprive The Defendant oOf
A Fair And Inpartial Trial.

The Appellant clains that former defense counsel Soven requested
that the defendant's famly give additional funds, ‘and he told them
he could not do an adequate job unless he received nore noney."
Brief of Appellant at p. 63. According to the Appellant, the
def endant was prejudiced due to, “the inference that M. Robinson's
counsel s mght not have worked as diligently as required w thout the
addi ti onal noney requested." Id. Once again, the Appellant has
neglected to mention that there was an evidentiary hearing on these
allegations, and that the |ower court rejected the Appellant's

factual premse in light of the evidence presented.
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Prior to the evidentiary hearing, the defendant's wife had filed

an affidavit stating that defense counsel, Soven, had told her he
needed nore noney "in order to properly prepare for trial." (R 152).
Ms. Robinson represented that she had thus given $1,000 cash to
def ense counsel, and had given the defendant's father $1,000 to give
counsel. (R 153). At the evidentiary hearing, however, Ms.
Robi nson testified that M. Soven had, both before and during trial,
‘said that he needed ten grand, and Bobbie would walk free." (T.
2385) . According to Ms. Robinson, M. Soven stated he needed the
money, “sc Bobbie could wal k, and him and [judge] Sepe to have dinner
together." 1Id. The anounts stated in Ms. Robinson's affidavit also
changed during the course of her testinony. She stated that M.
Soven had collected $3,000. (T. 2386). She had personally paid him
twice, $1,000 each time, although she did not remenber the specifics
of said occasions. (T. 2385-87). The defendant's father had also
given, “money that he collected by Bobbie's friends." (T. 2386).
The defendant's father testified that prior to trial, M. Soven
told himthat, ‘if he got sone noney, he could do nore of a better
job." (T. 2405) . M. Robinson refused to give any noney.
Subsequently, however, he delivered $1,000, in an envelope, to M.
Soven’s office, because, "it was sent to me." (T. 2406). M.
Robi nson then added that the noney, "wasn't sent, Valerie brought

it,” and asked himto deliver it. Id. According to this wtness, M.
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Soven had never nentioned the judge. (T. 2408).

Co-counsel Wax testified that the defendant's father came to
counsel's office and handed him an envelope for M. Soven, who was
not present at the tinme. (T. 2299-2300). M. Wx subsequently gave
M. Soven the envelope, and was present when the latter opened it.
(T. 2300, 2305). The envel ope contained $1, 000. (r. 2300). M.
Soven "was surprised'. Id. ‘He assuned it was a gift". 1d. M.
Wax had no know edge that M. Soven had asked the Robi nsons for
money. (T. 2302). M. Wax also stated that there was nothing that
was not done in the case because of any lack of funds. (T. 2310).

M. Soven also admitted to having received the $1,000 delivered
by the defendant's father. (T. 2329). M. Soven unequivocally
denied ever having asked any of the Robinsons for any noney. (T.
2329-31; 2354-5; 2433-34). He also denied having received any other
monies from the defendant or his famly. 1Id. M. Soven testified
that he had never inplied or suggested any prom se that the defendant
woul d "wal k," nor had he in any way solicited any noney on anybody
else's behalf. (T. 2434). He stated that he was surprised when the
money was delivered. (T. 2334). In response to the court's inquiry,
M. Soven stated that he had not viewed the npbney as conpensation,
but rather as a nice way of the famly having shown their
appreciation of his hard work. (T. 2356) . In terns of any effect on

the defendant's representation, M. Soven stated that the noney, "nay
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have made me try harder, if anything." (T. 2339). M. Soven added

that the court had provided adequate funds, and there was never any
| ack of noney for preparing the defense. (T. 2339-40).

Wth respect to the theory of defense, M. Soven stated that
initially there was no theory due to overwhel m ng evidence of guilt.
(T. 2316). However, subsequently two theories were developed. Id.
The first theory was that the defendant "did not do it, arelative of
his, a “¢” man did it." Id. That defense was rejected by the
defendant and his wife, since ‘G’ was a relative. JId. The defendant
was adamant that “G” not be involved in the case; G had a child with
the defendant's sister. (T. 2341). Moreover, although one of the co-
defendants had inplicated G the other two co-defendants had directly
inplicated the defendant. (T. 2318). M. Soven thus testified, “ye
woul d have been killed with that defense.” (T. 2342).

The second theory, that the victims son was responsible for the
murder, was presented by the defendant and his wfe. (T. 2317,
2342). There was no other defense after the “G” theory was rejected
by the defendant. (T. 2350). M. Soven thus investigated this line
of defense. Id. The investigation revealed that the victims son
had a crimnal history involving guns and drugs, that there was a
life insurance policy of approximtely 100,000, and, that the son's
girlfriend was willing to testify that there had been a viol ent

argument between the victim and his son on the day of the nurder.
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(T. 2319). M. Soven had not personally spoken to the girlfriend;

his investigator had done so. (T. 2320). The friend was not "yet

sold", and the investigator needed nmore time to get close to her.
Id. The defendant and his wife had also prom sed to provide
W tnesses. (T. 2342). However, the defendant also wanted a speedy

trial demand filed, and stated that if M. Soven did not file one
then he would. (T. 2356). This defense was thus utilized at opening,
as there were no other defenses available. Id. The wtnesses did not
materiali ze, and after consultation with co-counsel, M. Soven
provided a reasonable explanation to the jury at closing argunent;
that he had shocked them into listening to the wtnesses carefully,
and holding the State to its high burden of proof. (T. 1340-42) .

The substitute judge found that the $1,000 given to M. Soven by
the defendant's father, ‘was done freely." (T. 2440-41). The noney
was not in conpensation for any services. Id. The nmoney had not
created a conflict between defendant and counsel. (T. 2449). The
| ower court also found that the issue had not affected the outcone.
(T. 2448).

Appel lant's argunent that defense counsel inproperly solicited
funds from the defendant is thus without nerit, in light of the above
evidence and findings. Moreover, as in the court below, the

Appel | ant has not shown any prejudice. See, e.q., Downs v. State, 453

So. 2d 1102 (Fla. 1984) (a contingency fee contract in a crininal
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case, while inproper and unethical, does not alone establish denial

of effective counsel).

The defense counsel, faced with the defendant's adamant
rejection of one poor defense, proceeded with the theory insisted
upon by the defendant. There was no deficient conduct. Mrreover, in
[ight of the overwhelm ng evidence of guilt, no prejudice has been

denonstrated. _United_States v. Teague, 953 F. 2d 1525, 1533 (11th

Gr. 1992) (en banc) ‘It is inportant to remenber that while defense
counsel serves as an advocate for the client, it is the client who is

the master of his or her own defense."); Milligan v. Kenp, 771 F. 2d

1436, 1442 (11th Cir. 1985) Wiere defense counsel is, "commanded by
his client to present a certain defense, and if he does thoroughly
explain the potential problenms with the suggested approach, then his
ultimite decision to followthe client's will may not be lightly

di sturbed."); Strickland wv. Washington, 466 U.S. 668, 691, 104 S . Ct.

2052, 80 L.Ed. 2d 674 (1984) ‘The reasonabl eness of counsel's actions
may be determined or substantially influenced by the defendant's own
statements or actions. Counsel"s actions are wusually based, quite
properly, on inforned strategic choices made by the defendant and on
information supplied by the defendant.").

X.

ALLEGED CUMULATI VE EFFECT OF ERRORS DI D NOT
DEPRI VE THE DEFENDANT OF A FAIR TRIAL.

The Appellant asserts that the alleged collective effect of
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errors warrants reversal. The Appellee relies on the preceding

sections, and states: 1) nost matters conplained of were not objected
to; 2) alleged errors were not fundamental; 3) any errors, whether
viewed individually or cumulatively, were relatively mniml; and 4)

the defendant received a fair trial. See, Sochor v. State, 619 So. 2d

285, 289-90 (Fla. 1993).
Xl .
THE CLAI M OF FAILURE TO CONDUCT A NEW PENALTY
PHASE BEFORE A JURY, WHERE THERE WAS NO REQUEST
TO DO SO |'S PROCEDURALLY BARRED.
This issue has been presented in the Supplenental Brief of

Appel | ant . The Appellee has fully addressed this issue in point |V

C, at pp. 40-43. Said arguments are relied upon herein.
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®

CONCLUSI ON

Based on the foregoing, convictions @and sentence should be

affirmed.
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