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PREFACE

Appeliants are 10 African-American individuals who are home-
owners in Orlando, Floride, and o Washington Shores Homeowners
fissociation, formed by them and others more than a decado ago.

They intervened in the action below during the second day of hearings.
They will be referred to herein as "The Homeowners."

fAll of them except Bettye S. Smith are named plaintiffs in a pro- F
posed class action against the City of Orlando and in its mayor, filed in
the U.S. District Court for the Middle District of Floride (Commitiee of
Organized Groups [ZC06"] et al. v. City of Orlando et ol., #88-962-Civ-
0ri-20 IM.D. Fla. 1988].) The case will be referred to as "The CQG case."

The Appeliee, the City of Orlando, Floridae, a municipal corporation

of the State of Florida, which filed the complaint below in this bond
validation proceeding, will be referred to as "The City" or "Orlando."
The State of Florida, which objected below to the proposed bond
velidation, will be referred to as "The State" or "Florida."

Mrs. Smith and Mrs. Jackie Perkins, one of the other individual
plaintiffs, own homestead property which the City has sought to toke
for use in a proposed exntension of a Florida state road known as the
John Young Parkway. In the hearing below, the City revealed that it
seeks $30-35 million of the proposed $150 million bond for the building
of that section of the state road. The road will be referred to as "The
John Young Project.”

fippellants' Appendix will be referred to as "A- S

JURISDICTIONAL STATEMENT
This is an appeal pursuant to Rule 9.030(a)(1)(B)(i) of the Florida
Rules of Appeliate Procedure from a final Order issued pursuant to
Chapter ?5, Florida Statutes, validating bonds.
-1-




STATEMENT 8F THE CASE

This is an appeal from a Final Judgment of the Circuit Court of the
Ninth Judicial Circuit in and for Orange County validating Oriando Rev-
enue Bonds not to exceed $150,000,000 (*$150 million"). The City had
enacted an ordinance "providing for the construction and acquisition
of additions, extensions and improvements to, and the repair of, mun-
icipal capitel improvements and for refunding of indebtedness of the
City issued for such purposes; providing for the issuance of not ex-
ceeding $150 million capital improvement special revenue bonds of the
City to be applied to the payment of the cost of such additions, esxten-
sions, improvements and repairs and to refund all or portions of cer-
tain currently outstanding debt providing for payment of such bonds
from certain legally available non-ad valorem revenues of the City
budgeted and appropriated therefor; making certain covenants and
agreements in connection therewith; and providing an effective date.”

On Dec. 17, 1991, The City filed a Complaint pursuant to Chapter
75, Florida Statutes, to seek validation of the described capital im-
provement special revenue bonds not to exceed $150 million. On that
date, the City served on Order to Show Cause on the State of Florida,
requiring the State, through the State Attorney of the Ninth Judicial
Circuit, to show cause why the prayer of said Complaint should not be
granted and the bonds validated.

The Order to Show Cause, noticing a hearing at 4 p.m., Jan. 27,
1991, was published in the form submitted by the City in The Orlando
Sentinel, a newspaper published and of general circulation in Orange
County, Florida. The order signed by the Hon. Joseph P. Baker ap-
peared in The Sentinel on three Sundays, Dec. 22, 1991; Dec. 29, 1991;
and Jen. 5, 1992,
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In addition to information about the time, place, and parties to
the proceeding, the Show Cause hearing olerted readers that anyone
opposing validation would have to "show cause why the prayer of the
Complaint filed in the above-entitied proceeding should not be gran-
ted, and the proceedings and the Bonds therein described, be valida-
ted and confirmed, said Bonds being City of Orlando Capital Improve-
ment Special Revenue Bonds, in the aggregate principal amount not to
enceed $150,000,000, as more particularly described in the Complaint
filed in these proceedings and the exhibits thereto.”

in advance of the public hearing, the State took the deposition of
George Michael Miller, the City's financial director, on Jan. 15, 1992,
The State placed the deposition in the record and an initial excerpt is
provided in the fppendis herewith. The State also filed an answer in
the proceeding, in which it raised several affirmative defenses. See
A-Transcript of Jan. 27, 1992 (*TR1"), TR1-6.

At the first hearing on Jan. 27, 1992, Mr. Miller testified, as did
James B. Moye, Orange County chief deputy comptrolier, the latter for
the State. Two hours after it began, Judge Baker continued the hear-
ing, so that the City "could close some of the open-ended provisions
of its bond issue,” TR1-90.

The hearing, referred to herein as the second, resumed about 2:50
p.m., Jan. 28, 1992. The City at the outset stated it would "be more
specific in defining its projects for this validation. They are the refi-
nancing of the Sunshine State Governmental Financing Commission
Loans, the Florida Municipal Loan, Council Loans, and the City Hall
Bonds, and for the land acquisition construction costs and costs of

services related to construction of a roadway project known as the

John Young Parkway, also known as State Road 423." See A-Transcript
,_3_




Transcript of Jan. 28, 1992 (*TR2"), TR2-97.

On Jan. 28, 1992, attorney Gabe Kaimowitz and Pastor Som Hoard
were heard about the John Young Project. Also heard were tanpoyers
and property owners Jim Muszynski and Nancy Patterson. Based on
what was presented at that time, Kaimowitz appeared for and inter-
vened on behalf of Bettye Smith, who was present in the courtroom,
and the plaintiffs he represents in the C06 case in federal court, in-
cluding Pastor Hoard, TR2-155/156.

fifter the judge indicated he would validate the proposed City
speciol revenue bond, TR2-1508/153, the City agreed to circulate a
proposed final judgment, TR2-153, for comment by the State, counsel
for the Intervenor(s), and Mr. Muszynski, TR2-156. Ms. Patterson
declined the opportunity to proceed further, id..

The City circulated several proposed judgments, to seek com-
ments and approval as to form from counsel and Mr. Muszynski (See
fAppendis). On March 2, 1992, Judge Baker wrote to the City that
after reading all of the comments, particularly about paragraph six in
the proposed judgments: "1 am satisfied that the generality of the
quoted language is intended to cover only projects and purposes that
are not being ‘validated’ or even considered in the proposed final
judgment.' This is made explicit in the last sentence of paragraph six
and paragraph seven of the final judgment. Based on that, | have
signed and entered the final judgment" (Appendix).

On March 2, 1992, Judge Baker entered a Final Judgment valida-
ting the bonds. The Homeowner Intervenors filed a timely Notice of
fAppeal on March 30, 1992, Neither the State nor Mr. Muszynski has
elected to participate in this appeal to date.

-4-




STATEMENT OF THE FACTS

After first and second readings on Dec. 2, 1991, and on Dec. 9,
1991, the Oriando City Council adopted an ordinance approving bond
issues not to exceed $150 million. Minutes of the meetings submitted
as exhibits below and presented in the Appendix, reflect no mention of
the use of such funds for the John Young Project, though they do de-
scribe in the ordinance an application of the funds “to the payment of
the cost of such additions, extensions, improvements and repairs”
done in construction of an unspecified roadway pro ject.

fit the first reading, Noancy Patterson and City Finance Director
Mike Miller spoke. Neither the Mayor nor Commissioner Nap Ford
were present on the seven-member council. All were present at the
second meeting, when the adoption of the ordinance was moved by
Ford; seconded by Commissioner Sheldon Watson, and adopted unani-
mously by the City Council after no one appeared in opposition. Com-
missioners Ford and Watson, the Council's only black members, public-
ly have aslwaoys opposed the John Young Project.

fit the hearing below, the City reported that both Council meet-
ings were duly noticed and the second was "advertised in the Orlando
Sentinel on November 29, 1991," TR1-35. No mention was made of any
advertisement for the first session.

In his deposition on Jan. 15, 1992, Mr. Miller stated that the $150
million in bonds was authorized to finance projects listed on Exhibit A
of the Ordinance, Depesition, p. 5. Exhibit "R", as attached to the
Complaint in this action, listed for "Construction: Roadway Project,
$30,000,000-$35,000,000." Mr. Miller, however, went on to testify at
deposition about the John Young Project as follows:
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....There's one road pro ject, a significant road project in
there which basically is John Young Parkway. But the John
Young Parkway, a lot of the preliminary work has been
done regording that project; but the formal authorization
of City Council to proceed with the construction of that

project has not come before them at this date, other thap

the fact by proving this ordinance, they, | believe, under-
stand that that was the significant road project antici-

pated. We're somewhat cautious about that, of course,
because it is o political question with regard to the place-
ment, alignment and direction of John Young Parkway....
I'm not in that issue; I'm in figuring out how to finance
whatever they elect to build. 1t's not my business to figure
out where it goes, whot right-of-way it uses; it's just how
much is it going to cost, and then | come into the picture.
Deposition, City Finance Director Miller, p. 6 (emphasis added).

In fact, the John Young Project was not specified as the roadway
project ~ in Exhibit A with the Ordinance and the Complaint,
until the second day of hearings in the court below. On the first day,
the following relevant testimony and exchanges took place:

(Miller) (IW)e have a future road construction project--one
or more future road construction projects, assuming that
all road construction projects would meet the public pur-
pose definition that would be potentially financed through
the remainder of the proceeds. We have a five-year copi-
tal program that identifies the potential need for borrow-
ings, and the road system projects is the area where future
borrowings are most likely anticipated, TR1-14. 0 (State)
....{IlJould you agree to identifying the road project today?
(Miller) The City Council has not acted, so | am not theore-
tically in o position to do that formally on behalf of the City
of Orlando because that would require specific action by the
City of Orlando, a properly noticed meeting. So | can't ne-
cessarily do it per se, but | would be happy to try to answer
your question within my own authority or capacity, TR1-19,

Miller continued to emphasize the lack of Council action on the road
as he directed his remarks particulariy to Judge Boker:
_‘_




(Miller) (A)t this point in time the City Council has not acted
specifically to approve A-1 or a different roadway project.
There are a couple in the planning stages of staff initiative,
but the fact that the City Council has not acted, | would not
want to be so presumptuous as to indicate what those pro-
jects might be....! would be willing to make a recommenda-
tion to the City Council that it be limited to the refunding
of the present bonds outstanding and future road construc-
tion projects to be identified, TR1-21.

(ID)e would be willing to stipulate to this list of projects,
refund the existing bonds and the somewhat of a broadly
defined opportunity for future roadway construction pro-
jects, TR1-26.

The offers on the roadway construction project were not enough
to satisfy the State at the time, TR1-26:

(The State): There are several private citizens in the audi-
ence today and one of the private citizens, James Muszyn-
ski, asked "Well, will these bonds be used for the Central

Connector?" And | think one of his concerns is that if you
don't limit the type of project in this bond validation pre-

eeding--(The Court:) Then it could be-- (The State): Yes.

(The Court): Absolutely....(The State): One concern that's
been brought to my attention is if these bonds are valida-
ted with the generic roadway project, that will concerned
citizens be preciuded from coming back at a later date and
attacking the project? (The Court): Well, I think thafsa leg-
itimate concern, TR1-32.

The City continued to be reluctant to identify the roadway pro-
jects included in the proposed special revenue bonds. The Court said
without such specifics: I do not know what you're talking about.
That's the point as raised here is that we don't know what you're
talking about....If you were to specify what it is, what these
roadways are with some particularity, | could say that's a public
purpose,” TR1-39.

A second day of hearings was scheduled, to "close some of the open-
ended provisions of (the City's) bond ordinance," TR1-90.
-7-
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The nexnt day, the City revealed that the John Young Pro ject was
the only roadway project which Orlando intended to finance through
the $30-$35 million included in the contested $150 million bond issue
for a roadway project. Orlando claimed the City Council gave tacit
approval to the John Young Project by the road's inclusion as a capital
improvement element of the City's growth management plan adopted
on Aug. 12, 1991, and as part of the transportation element of the
City's capital improvement program adopted through its budgetary
process on Sept. 16, 1991, TR2-97. The City "has also entered into
engineering agreements pertaining to John Young Parkway, ond has
entered into agreements with the State Department of Transportation
concerning construction of John Young Parkway, and inclusion of the
project in the Department's five-year work program," TR2-97/98.
Supportive documents were submitted as exhibits.

The State noted that "we were just notified of those documents
today," TR2-99. Included was a map indicating the portion of the
roadiway at issue and “all portions of that road segment that we're
identifying as being one of the projects are fully encompassed within
the City's municipal incorporated limits," TR2-100.

When the City concluded its submission of the minutes, Mr. Mus-
zynski immediately noted that nothing in the record until that point
would have revealed Orlando's intention about use of funding for a
“roadway project,” TR2-101/102. The Court agreed, id.. Mr. Mus-
zynski was not contradicted when he later stressed that the John
Young Project was not mentioned at any time in the City Council con-
sideration of the bond ordinance, TR2-185. This attorney also sug-
gested the Project was being raised for the first time in court,
TR2-108. -8-




The City later justified the lack of notice as follows:

The Council was not in the dark about the John Young Park-
way. There were discussions and recommendations by the
Metropolitan Planning Board, the Municipel Planning Board.
It was discussed by Council. ]t was adopted through the
growth management plan. The growth management plan
was found in compliance by the State Department of Com-
munity Affairs. The objects that were mentioned here by
Reverend Hoard and by (this attorney) were raised before
the City Council and the Council heard them and decided,
after consideration of those ob jections, to go ahead and
approve John Young Parkway as a project within the
growth management plan. Rs far as (this attorney's) or
Mr. Muszynski's question about notice, our notice, even
with the list calling it a roadway project, was probably
broad, that it called for other people other than people
just concerned with John Young Parkwaey to show up. fis
each of these people mentioned when they walked up to
the podium, they were here yesterday as well, before we
even mentioned John Young Parkway. So obuviously the
notice was sufficient. Again, the Council approval--before
the issuance of any series for John Young Parkway, it has
to go again before the Council and these same witnesses
will have an opportunity to appear at that public meeting
to moke the same objections before the Council would ap-
prove the issuance of the series it ties to the project listed
as John Young Parkway, TR2-126/127 (emphasis added).

fis a result of the changes by the City between the two days of
hearings, The State noted “the bond proposal that was originally
brought to this Court is different from the one you're being asked to
validate today, and that does raise a couple of issues,”" TR2-131.

(The State): (T)he citizens that have come here today have
brought up a valid point. The John Young Parkway was not
identified as o specific project that would be definitely be
funded by these funds until this afternoon. So there has
really been no time period in which a citizen could have
gone through those proceedings or objected to any of the
proceedings related thereto; notice of the public hearing;
any irregularities in the proceeding, TR2-131/132,

_’_




(The State, cont.): In fact, I'm not sure before this Court
there is any evidence that the City Council said at a public
meeting "we approve the bonds will be used for the John
Young Parkway."....I'm not sure...That the City Council has
enacted a resolution saying that we intend to use those
bond proceeds for the John Young Parkway.

(The Court): | don't think there has been. The point is, they
said we're going to use it for roads to be specified at some
later time. Now they're saying, well, we have a resolution
which the City Council has passed and it says as far as
roads is concerned one of those roads is John Young Park-
way, TR2-132/133.

The court below accepted that the John Young Project is within
the class of roads that the City aiready had approved as part of its
capital improvement plans, id.. The court acknowledged that valida-
tion of the bonds would preclude "further attack to the proceedings in
connection therewith or proceedings authorizing the issuance,” jd..

The State then returned to its position that due process required
the particular project to have been specified in the Complaint, |
TR2-134, and that the bond issue to be validated by the Court was
different from the one originally presented to it, TR2-1335. The State
suggested the City should be required to return to the City Council
with the information that the John Young Project was to be included,
before any bonds could be validated, TR2-135/136.

The City in its final defense repeated that after the bond valida-
tion, the City Council, which had already approved the John Young
Project in the overall growth management and contemplated capital
improvement plans, would have to approve any future specific series
of bonds for a specific project, such as the roadway, TR2-145.

The City said that notice for hearings about the growth manage-
ment and capital improvement plans had been sufficient notice to the
public objecting to The John Young Project TR2-146.
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Aiso the City argued that the appearance of citizens including this
attorney to object to the roadway on the second day of hearings is
“sufficient notice and due process on that specific project. The City
Council approved o roadway project. We thought that was sufficient
to meet the project definition. We are now just being more specific
as the State Attorney has raised that issue. The ordinance and the
exhibit were both attached to the Complaint, which was filed in the
Court and mentioned in the Order to Show Cause,” TR2-147.

The State summed up by saying that an issue of due process had
been raised by the initial failure to identify  the road and then the
belated naming of the John Young Project, TR2-149/150. fis a
separate issue, the failure to have the Project noticed for discuss-
ion until the second day of court proceedings called into question the

sufficiency of the court proceedings on the validation issue, TR2-158.
The court below disagreed:

| think that the notice, the provisions of the State has been
complied with as far as the notice given, published and so
forth. fiso notification to the State Attorney, obviously,
who has appeared and argued statutorily. It seems to me
that if the City of Orlando says that it's going to use part
of this bond money for roads, which is essentially what
this Enhibit A soys, that it says "roadway project® we
could argue about what roadway project means. The thing
that troubled me actually was that they were talking about
things other than roads yesterday. Well, maybe roads and
maybe something else that might come up, TR2-1580.

The court below suggested that the controversisl nature of the
John Young Project, which was the subject of a separate federal law

suit brought by most of The Homeowners appearing here, "certainly

put people more so on notice that this is one of the projects for which
the funds might be used,” TR2-151.
_I ' -
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Before the hearing concluded, the Homeowner intervenors, by
this attorney, made one final ottempt to explain that the controversy
surrounding the John Young Project was insufficient to preclude the
need for specific notice of inclusion of the road for funding through
the proposed special revenue bondg TR2-154.

On the first day of hearings, "(w)e though the concern was the
Central Connector--as a matter of fact, it was mentioned by (the
State). The John Young Parkway was never mentioned," TR2-154.
This attorney tried to suggest that the City controversy itself ex-
plained why the City representatives specially had avoided designa-
tion of the John Young Project as the road in question; they had av-
oided due process, i.e. giving meaningful notice at any time about the
John Young Project, so the City Council would not have to be exposed
to heated debate about the roadway when it was considering the
special revenue bond issue.

Raciol tensions had risen markedly in Orlando, when there had
been prior public discussions about the John Young Project after due
notice in advance of City Council and other public meetings, and in the
course of the COG case in federal court, TR2-109. The key issue in
those disputes has been deprivation of an opportunity to be heard at a
meaningful time and place, except on one occasion in 19686, TR2-118.

Pastor Hoard stressed that the black community in Southwest Or-
lando was not given adequate notice or eventually adequate comp-
ensation when it was directly affected by past road placements.
Pastor Hoard specifically cited the construction of state and federal
roads in the Washington Shores neighborhood, TR2-114. Judge Baker
responded by noting that the purposes of the money in the special

revenue bond were for the City Council to decide, TR2-116.




Judge Baker then concluded that “| don't think there's a due
process problem with notifying people that funds might be used for
the John Young--notifying people it's going to be used for a roadway
project and then coming in and limiting that to the John Young Ex-
pressway,” especially if the controversial aspects of the road could
and were being pursued independently, TR2-151/152.

Judge Baker aiso stated that the City like private parties may
have swept broadly in its complaint for bond validation, in the belief
that it would ask for all it could get and settle for something less, if
necessary, TH2-152/153. Judge Baker then appeared to rule that it
was sufficient for the roadway pro ject to have been identified at
some point to satisfy any due process issue,TR2-153. He discounted

the political consequences resulting from any lack of notice and said

they were beyond his purview, TR2-154/155.
Judge Boker indicated he would approve a final judgment after

opportunity was provided by the City for interested counsel and
parties to review its proposal, TR2-155/156. By agreement of all,
the Final Judgment, page 15, paragraph 24, contains the following:

This Final Judgment is limited to the validation of the issu-
ance of Senior Bonds to finance the Exhibit "A" Projects and
is not intended to address issues raised by the intervenor

in Committee of Organized Groups (*C06"), et al., us. The
City of Orlando, Florida, et al., United States District Court

Middle District of Florida, Orlando Division, Case Number
88-962-0RL-CIU-20, concerning the alignment of the road-
way known as the John Young Parkway (State Road 423).

fit no time have The Homeowners or this attorney suggested that
inclusion of that paragraph or the exchange of letters and comments
by counsel and those who attended the public hearing(s) waived any
ob jection they might have to the lack of due process in this matter.
-13-




SUMMARY OF ARGUMENT

The City of Orlando has sought to avoid meaningful public discuss-
ion about the John Young Project, ever since a City Council meeting on
the issue in 1988 (1) exacerbated racial tensions in the community and
(2) resulted in a federal law suit initiated against the municipality and
its mayor by black homeowners, who are intervenors and appellants
in this case. However, as newspaper accounts reveal, that roadway
project continues to generate controversy. Orlando black commission-
ers and members of the public unanimously have opposed the Project.

In 1991, the City sought to have the John Young Project position-
ed for financing and construction without any specific debate about
the road itself. To that end, the roadway pro ject was approved in
August, 1991, as a listed item for “fAiternative Transportation Fund-
ing," under Figure CI ("Capital iImprovement*)-13, City of Orlando 1990
-1995 Capital Improvements Fund Schedule,” on page Ci-35d--actu-
ally, page 329 of about 370, in o 6rowth Management Plan Policy Doc-
ument. On Sept. 16, 1991, the Project was similarly approved after a
full page description on page 181 in the middle of publication of 523
pages used to describe a City of Orlando Capital improvement Program
1991-1996. Only $400,000 was committed at that time, by the Florida
Department of Transportation for the City. WWhere would the money
come from to pay for the John Young Preject?

At first and second readings by the Orlando City Council on Dec. 2,
and 9, 1991, for consideration of an ordinance for the Special Revenue
Bond of $150 million, at issue here, the local legisiators unanimously
approved the use of the methods to secure money to pay off a number
of projects listed as Exhibit A. Exhibit A included 12 specific projects
totalling about $70.23 million scheduled for Refinancing.
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Another $36 million also was needed for Refinancing of City Hall
Bonds, which had been issued to pay for that recent municipal addi-
tion. The final item was for $30-$35 million for Construction of an
unspecified Roadway Project. Was that to be the John Young Project?

Nothing in any record made known in the Court below shows any
explicit knowledge by the City Council or the public about the parti-
cular “Roadway Project” to be financed with that money. The City
finance director, who provided the information for the City Council at
those December public hearings on the ordinance, acknowiedged that
neither the John Young Project nor any other was identified to the
Council as the roadway for which the money would be spent.

Indeed, when the City made its initial presentation in the Court
below on Jan. 27, 1992, to have the bonds validated, Orlando repre-

sentatives, including that finance director, could not say what road
or roads would be the object(s) of the financial largesse to be provi-

ded for their construction, through the bond issue.
The Washington Shores' homeowners monitored the proceedings
but took no steps to intervene, precisely because the John Young Pro-
Ject was not identified. No other roadway in Orlando is of concern to
them at this point in time. Jim Muszynski, who coordinates efforts to
block a proposed Central Connector, also was present to monitor the
proceedings, but likewise did not speak. Both roads are proposed to
ollow predominantly white city dwellers and surbanites to bypass the
City's downtown as they go to and from Orlando International Rirport.
On the second day of hearings, after the court below expressed
reluctance to validate the judgment uniess the roadway was identi-
fied, the City revealed that it had intended to fund the John Young
Project all along. Black Washington Shores Homeowners intervened.
..' 5_




Muszynski did not intervene. The bond was not about the Connec-
tor, as he and the State initially suspected. No one knew, because the
City never provided the kind of meaningful notice about the roadway
project required if due process of law is to be afforded, to those with
actual or legally cognizable potential interest in a judicial matter.

Bond validation proceedings specifically provide for notice by
publication. That form of notice has been deemed constitutionally ac-
ceptable under such circumstances, but it is recognized as being a ge-
nerally poor means of apprising those with particularized interests.
So Florida law requires that the party providing such notice bear an
enacting burden of being as clear as possible about its purposes and
likely outcome(s) of the proceedings to those potentially affected.

But in this instance, apparently to avoid controversy, the City
failed to follow state statutory procedures contemplated for bond
validation. The City included $30-$35 million of funding for an un-
named “roadway project” to secure passage of a City Council Ordi-
nance approving the $150 million bond issue. When the City later filed
its Complaint, the roadway project continued to be unidentified.

\When urged by the court below to identify the project, Oriando
had another opportunity to reveal it to its City Council and secure
epproval. But the City did not do so. Under these circumstances, it is
clear that the notice given, only in and to the vourt below, satisfies
neither the letter nor the spirit of due process requirements for
notice, set forth in Chapter ?5 for bond validation proceedings.

Admittedly, judicial determinations of the sufficiency of notice by
publication as required by Florida law for bond validation proceedings

vary according to the circumstances. Those determinations are made

within parameters set forth 42 years ago by the 1L.S. Supreme Court.
_"_




The notice by publication of the Order to Show Cause on its face
was inadequate. More significantly, reference to the underlying Com-
plaint was of little use to The Homeowners or other parties, because
that document did not identify any specific roadway project for
funding, though all other items were carefully delineated.

Neither publicity nor the presence of Homeowner representatives
in the court below when the roadway finally was identified as the
John Young Project is the kind of measure envisioned as a cure for a
defective notice, to all those with a legal interest in the outcome of
the bond validation, who had no reason to come forward until the
roadway project was identified. The City perhaps could have cured
the defect by returning quickly to identify the roadway project for its
Council at a public meeting, but it did not do so.

The Homeowner Intervenors here do NOT raise the issue
of discrimination or any ather collateral matter, except to sug-
gest that racial tension about the John Young Pro ject may explain
why the City failed to give adequate and proper notice, first to its
own City Council, then to the public, about the roadway.

The City failure to properiy and timely identify the controversial
roadway project resulted in o derogation of the procedures contem-
plated for public protection in a bond validation process. Had proper
procedures been used, the public--or Council--might have questioned
whether local taxpayers are disadvantaged by financing arrange-
ments between the City and State, even if both approved them.

Until the City first notifies the public and its own Council of all of
the projects involved in a proposed bond issue, so timely ob jections
can be made, the challenged Ordinance must be declared invalid or
other assurance given to preserve The Homeowners' legal rights.
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ARGUMENT
POINT |
TO ADGID CONTRODERSY, THE CITY FRILED TO FOLLOW THE
FROCEDURES CONTEMPLATED FOR DALIDATIGN OF BONDS.

THE NOTICE GIDEN IPAS INSUFFICIENT TO ALERT INTEREST-
ED FARTIES ABRSUT A KEY PURFOSE FOR THE PALIBATION.

The John Young Project had been a source of controversy be-
tween the City and black neighborhood known as Washington Shores
in Orlando for more than a decnde,' when the Orlando officials began
to seek public acceptance of the roadway in local legislation without

a hearing on the construction or financing of the highway itself.

1--See e.g. P. Saunders, "Protest Kills John Young Parkway Plan,* The
Oriando Times weekly, March 20, 1980; D. Tracy, “Blacks say road pro-
tests are hitting dead end," The Orlando Sentinel, Sept. 4, 1988; R. Ben-
edick, "Blacks trying to fight city hall--Neighbors fear parkwaoy's ex-
tension,” The Oriando Sentinel, Oct. 17, 1988; A. Benedick, "Angry resi-
dents fail to stop road but claim smali victory,” The Orlando Sentinel,
Oct. 18, 1988; R. Benedick, "State moves ahead to extend road--Angry
residents may sue Oriando,” The Orloando Sentinel, Oct. 19, 1988; R.
Benedick, "Blacks put federal lawsuit in path of parkway project,” The
Oriando Sentinel, Oct. 27, 1988; S. R. Mitchell, "Blacks fighting for land,
dignity--Road divides so residents unite,"” The Oriando Sentinel, Dec.
11, 1988; S. B. Mitchell,"Judge lets blacks go ahead with suit he calls
confusing," The Oriando Sentinel, Feb. 21, 1989; S. R. Mitchell/B. Leven-
son, "John Young Parkway foes find friends at Capitol,” The Orlando
Sentinel, May 24, 1989; D. Tracy, "Road, black opposition won't die--
Oriando wants to extend parkway,"” The Orlando Sentinel, June 25,
1990; M. Dosburgh, "Protests grow over plan for road in black neigh-
borhood," The Orlando Sentinel, Nov. 3, 1990; M. Dosburg, “Neighbor-
hood asks Chiles to block road," The Orlando Sentinel, Jan. 17, 1991;

D. Jackson, "John Young Parkway extension: not a done deal,” The
Oriando Times weekly, Feb. 20, 1992; D.E. Owens, "Reddick hears from
road critics; 80 blame lawmaker for not changing route for the park-
way," The Orlando Sentinel, March 1, 1992,




In 1991, City officials did include mention of the John Young Pro-
Jjectin plans for long-range growth management and capital improve-
ments, but made no mention of it as the unidentified "roadway pro-
Ject” presented to the City Council, for funding through the special
bond revenue issue. That body did approve the City obtaining $150
million in special bond revenues, primarily for refinancing purposes.

The proposed local law the Council approved did include $30-35
million for that unspecified roadway project. During deliberations on
Dec. 2, 1991, and Dec. 9, 1991, City Council commissioners apparently
did not ask, and the City finance director, briefing them on the Ordi-
nance's purposes, did not say anything about the "roadway project.”

But the City knew or should have known that the courts would
view the purposes of the bonds closely, if they were submitted subse-
quentily for validation. Earlier in the year, on March 14, 1991, this
Court unanimously rejected resolutions offered by Orlando for bonds
not to exceed $500 million, after this Court decided "that the overall
purpose of the bond issue should be examined," State v. City of Orian-
do, 576 So0.2d 1315, 1317 (Fla. 1991).

No specific projects or uses for the money were identified, id..
*The proposed bond issue couid be invalidated because of its failure to
provide enough details by which its legality can be measured,” id..

In this matter, the City again did not provided details for all of the
projects by which the legality of the proposed bond issue could be
measured--until the second day of hearings. No prior notice had
suggested the controversial John Young Project was the roadway
project to be funded by the proposed $150 million bond issue.

State bond validation proceedings provide for notice by publica-
tion, but not just of a time and place for hearing, F.S.A. §75.06.

-19-




If taxpayers and citizens potentially affected by a bond validation
proceeding are to have meaningful notice, they must be informed
about the substance of the matters at isue as well, either directly by
publication or indirectly in an underiying complaint submitted to the
courts. In this case, no such advance notice alerted anyone that
funding for construction of the controversial proposed John Young
Project was included in the proposed $150 million bond issue.

Consider the notice from the perspective of affected citizens and
taxpayers, in this case, Homeowner Intervenors Jackie Perkins and
Bettye Smith. Mrs. Perkins has been represented by this attorney for
more than three years. Along with other Washington Shores home-
owners, Mrs. Perkins contacted him in October, 1988, because the City
had made known to her that it wished to obtain part of her homestead
property for the John Young Project.

On her behalf and those of other homeowners indirectly affected
by the proposed road, this attorney initiated a proposed class action,
the COG case, in the U.S. District Court for the Middie District of Florida.
Widow of an attorney and mother of two others, Mrs. Perkins became
a spokesperson for the COG plaintiffs and regulorly appeared there-
after at Orlando City Council meetings, especially to monitor any
proceedings concerning the John Young Project.

But in 1991, Mrs. Perkins was given no reason to believe, by no-
tice of any proceedings, that either construction or funding of the
John Young Project would be affected by the $150 million bond issue.

When the court proceedings were begun for validation of that
bond issue, this attorney had no reason to alert Mrs. Perkins to appear
at the start of hearings below, because no mention of the John Young
Project had been included in any prior notice, or in ihe Complaint.
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Homeowner Intervenor Bettye Smith is NOT a COG6 plaintiff. But in
1988, the City notified her, as it had informed Mrs. Perkins, that a por-
tion of her homestead property would be needed for a John Young
Project. Mrs. Smith likewise began to attend City Council meetings,
to monitor any proceedings concerning the proposed roadway.

Like Mrs. Perkins, Mrs. Smith had no reason to attend the bond
validation court proceeding, since the John Young Project was not
known to be the roadway for which funding would be included in the
proposed $150 million bond issue. But after the initial hearing, Pastor
Sam Hoard, who had attended the opening session for reasons not rel-
evant here, alerted Mrs. Smith. She is a member of his congregation.

He informed her the City would identify a specific roadway pro-
Jectin court on the following day. The road might be the Central
Connector, which is of no concern to Mrs. Smith, but it might be the
John Young Parkway extension to which she had objected for years.

Mrs. Smith attended the continuation of the hearing; heard that
funding for construction of the John Young Project would be included,
and retained this attorney on the spot to intervene on her behalf.

The case most applicable here is Baycol, Inc. v. Downtown Devel-
opment Authority, 315 So0.2d 451 (Fla. 19?75). The petitioner in that
case was a landowner seeking to be heard in a subsequent proceeding
after a final judgment validating a relevont bond issue was entered.

This Court first determined "The bond judgment validating the
bonds was inclusive of funds for the land acquisition” the landowner

sought to challenge, id., 454. The key to a determination of whether
estoppel barred a contest in a subsequent eminent domain proceeding
“vests in the adequacy of the notice afforded by the bond resolution
and related proceedings,” id..
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In State v, City of Boca Raton, 172 So.2d 230 (Fia. 1965), this Court
had been satisfied that adequate notice had been given because an
underiying resolution had described “/2e purchase and acquisition
of lends and righls-arf-wey far streels, ond for the purchase
arl land for & city weasite dump, all {0 be carried out pursuant to a
detailed set of plans,” Baycol, 315 So.2d, supra, at 454. (The italics are
those of the Baycol court, but the emphasis is added here.)

By contrast, the resolution in the case sub judice is so
rague and indefinite that it is incapable of being reason-
ably construed on its face to inciude the condemnation of
specific properties.

id.

The Orlando Ordinance likewise is incapable of being reasonably
construed on its face to include condemnation of specific properties,
for a John Young Project, such as those of Jackie Perkins and Bettye
Smith, unless it could be said that each Griando property owner ever
notified about a possible taking of land for any "roadway project” had
received notice in this case and forever would be barred from object-
ing to financing by this bond validation proceeding. Nothing in Baycol
would allow such an interpretation of bond validation notice.

The City has suggested that the notice requirement was satis-
fied by the described publicity about the road controversy itself. That
did attract this attorney to this validation process.

Such a factor was considered and rejected in Baycol. Prior to re-
ferendum, voters “had been submitted to a barrage of publicity," and
they got, by mail, sketches of a small downtown section including the
property of the landowner, Baycol, 315 So0.2d, supra, at 454. But, as in
the present instance, such information was insufficient to apprise the
Baycol landowner about the effect of the bond issue on its property.
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(Nhere is no evidence that property owners were ever in-
formed of the ultimate plan prior to the bond validation pro-
ceedings. The show couse order was devoid of any reference
to land acquisition pursuant to a plan of any nature or kind.

Baycol, Inc., v. Downtown Development, 315 So.2d, supra, 454-455.
The Baycol Court next considered and re jected the argument that

the landowner had been given de facto notice that funding for pur-

chase of its property was be contained in the proposed bond issue. The
Court concluded that the bond validation notice had been inadequate
to preciude the landowner from challenging “the public purpose and
necessity for condemnation of its property” subsequently, id., at 454.

In this case, there still is time for Mrs. Perkins, Mrs. Smith or any
of the other Washington Shores Homeowner Intervenors, to alert the
Oriando City Council about the effect the bond validation ordinance
would have on their homestead properties--before that body takes
action lawfully to authorize $150 million in special bond revenues,
including $30-35 million for the John Young Project construction.

Then City Council Commissioners publicly opposed to that roadway
could seek its exclusion and approve an ordinance for the remainder.
When the challenged Ordinance was presented to them in December,
1991, all those Commissioners were told they were approving was a
sum for an unidentified roadway pro ject, in addition to refinancing of
various specific projects, including funding for the new City Hall.

City lawyers and perhaps the finance director, according to his
deposition testimony, may have been aware that the John Young Pro-
Jject was the item being considered for application of bond funds for
roadway construction. But there is no evidence that either the public
or the City Council itself had information sufficient for it to actasifa
“roadway project” and the John Young Project were synonymous.
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POINT 11

JUBICIAL DETERMINATIONS ABOHT SUFFICIENCY OF NOTICE
BY PUBLICATION UARY ACCORDING TO CIRCUMSTANCES.
IN THE INSTANT CASE, THE KIND OF NOTICE GIDEN IDITHOUT
REFERENCE T8 THE JOHN YOUNG PROJECT WAS INSUFFICI-
ENT T8 SATISFY THE BEQUISITES OF DUE PROCESS OF LAW.

U.S. Supreme Court precedent has guided Fiorida courts in their
determination about the adequacy of notice by publication. The land-
maork case is Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306,
94 L.Ed. 865 (1949), cited most recently in Florida in Gross v. Fidelity
Federal Sav, Bank, 579 So.2d 846, 848 (Fla. 3rd ntn 1991).

Notice is intended to be "a reliable means of acquainting inter-
ested parties of the fact that their rights are before the court,” Mull-
gne v. Central Hanover, 339 U.S., supra, at 315. A recent dissent, also
at the Florida court of appeal level, does convey what should be in-
cluded in addition te information about the pendency of an action,

In re Hill, 582 So. 2d 701, 708 (Fla. Ist DCA 1991), (Booth, judge, dissen-
ting), quoting Martin v. Dugger, 686 F. Supp. 1523, 1562 (S.D. Fla, 1988):
"(N)otice must be sufficient to provide a person with a meaningful
opportunity to be heard," id..

No such meaningful opportunity can be said to have been provi-
ded here, when this attorney and Pastor Sam Hoard scrambied on the
second day of proceedings to marshal whatever arguments they could
against the proposed bond validation after they learned for the first
time that the John Young Project was the "roadway project” con-
struction contemplated in the local ordinance and the Complaint.

Until that point, the Homeowners did not know whether they

were interested parties whose rights were before the court, Town of

Bay Harbor islands v, Driggs, 522 S0.2d 912, 915 (Fla. 3rd DCA 1988).
...24..



“interest in an administrative or judicial proceeding 'generaliy means
a concern which is more than mere curiosity or academic or sentimen-
tal desire,' (cite omitted)," Town of Bay Harbor Islands v. Driggs, 522
So0.2d, supra, at 915. Interest sufficient to warrant opportunity to be
independently heard depends on whether "legal rights or legal liabili-
ties...may be enlarged or diminished by the official action,” id., 916.
The Homeowners could not know whether they had such legal
rights at stake until the roadway project was identified. Admittedly,
the City could have cured the lack of notification, lack of specificity,
ot almost any time before final judgment, perhaps by corrective
Council action, County of Palm Beach v. State, 342 So0.2d 56 (Fla. 1977).

In the County of Palm Beach case, County Commissioners correct-

ed a deficiency in a bond validation resolution after a referendum.

“As regards the failure to comply with the notice requirements of
Section 100.211, this Court has very clearly stated that after-the-fact
validating legislation is perfectly proper to cure procedural defects,"
id., at 58. The Court found that the failure to give statutory notice to
voters “was cured by subsequent legislative validation," id..

This Court has re jected citizen ob jections when a City body consi-
dering such an ordinance has before it "drawings and other data with
reference to the esimated cost of these improvements,” and there is
evidence which is "clearly sufficient for any interested citizen to
determine the nature and the extent of the improvements,” Miller v.
City of St. Augustine, 97 So.2d 256, 258 (Fla. 1957).

Here, not only were the Homeowners deprived of adequate infor-

mation sufficient for them to act. So was the Orlando City Council,

when it was asked to approve an ordinance which provided in part for

$30-35 million for construction of an unspecified "roadway project.”
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Homeowner Intervenors admittedly would be hard pressed to
convince this Court about the merit of their argument, if City repre-
sentatives had returned to the City Council for proper approval after
disclosure, and provided evidence about the John Young Project to
satisfy subsequent judicial scrutiny. Those attorneys were given the
opportunity below, when the court asked them to identify the unspe-
cified roadway project, becouse the judge was not even certain the
money would be limited to roads, let alone to a particular highway.

If the city attorneys quickiy had presented the missing link to the
Council, Homeowner Intervenors would have had meaningful opportu-
nity to be heard by that body. Instead, City lawyers consulted per-
son or persons unknown and reported to Judge Baker that the John
Young Project was the roadway intended for construction. There is no
sign that any ratification came at a public City Council meeting.

In County of Palm Beach v. State, 342 So. 2d, supra, at 60, two

dissenters warned that the ma jority decision thenceforth would make
it "difficuit to disapprove bond issues regardless of how defective and
regardiess of how obvious the constitutional violation.” But the State

v. City of Orlando decision discussed supra heartens Homeowner

intervenors to believe their complaint of inadequate notice will be
given greater scrutiny than it was below before the proposed special
revenue bonds were approved to gain $150 million for the City,
including $30-$35 million for the roadwaoy project at issue here.

Even if the $150 million bond issue were to be upheld now, the
Homeowners should be entitied to some assurance from this Court ab-
out legal protection (granted by the majority in County of Pelm Beach
U, State, 342 So.2d, supra at 59), if the City were to try to use bond
validation approval for purposes not contemplated in this process.

-26-




POINT 111

HOMEOIUNER INTERPENORS DO NOT SEEK T8 CHALLENGE THE
PROPOSED $150 MILLION SPECIAL REPENUE BONB ISSUE,

ON THE BASIS OF RACIAL DISCRIMINATION IN THE APPLI-
CATION OF THE FUNDS OR ANY OTHER COLLATERAL MATTER.

Washington Shores Homeowner Intervenors, with the exception
of Bettye Smith, did initiate COG, et al., v. the City of Oriando, et al.,
supra, in federal court in 1968, in part because they allege the John
Young Project will have a racially discriminatory impact on the neigh-
borhood where the roadway is to be built. However, these parties
stress that this state court challenge to the proposed $150 miilion
special revenue bond issue is neither based on a claim of racial discri-
mination nor founded on the existence of pending federal litigation.

The state's second argument questions whether these
bonds can be used to finance projects which are restricted
to certain groups based on income, age, and family size.

In other words, the state raised the specter of discrimina-
tion against persons who do not fit within the specified
groups. The legisiature, however, has legitimately targeted
certain groups as deserving of special consideration be-
couse members of those groups might be discriminated
against. Whether anyone outside those groups might be
discriminated against in projects financed by these bonds
is collateral to, and beyond the scope of, these proceed-
ings (citations omitted).

State v, Division of Bond Finance, 530 So.2d 289, 291 (Fla. 1988).

At the time of the bond validation proceedings numerous
persons had aiready challenged the district's water man-
agement plan in separate litigation. Z2edeck claims that the
district abused its discretion by pursuing the bond valida-
tion prior to resolution of that litigation. This is a collateral
matter which cannot be resolved in a bond validation
(citations omitted).

Zedeck v, Indian Trace Co. Comm., 428 S0.2d 647, 648 (Fla. 1983).

The heart of the argument by the Homeowners who appear is
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the lack of due process and notice afforded to the iDashington Shore
Homeowners affected by the proposed John Young Project, as well as
to the City Council, particularly its black members. Raciel discrimina-
tion may have played a part in the wanton disregard of constitutional
protection for black homeowners, who sought to be heard at every
opportunity in opposition to funding or construction of that roadway.

But that is not the issue before this Court. What is presented for
resolution is the City's failure to provide timely and proper notice for
objections to be raised, first to the City Council and then to the court
below, about inclusion of funding for construction of the John Young
Project in the proposed $150 million special revenue bond issue.

In 1991, this Court quoted Judge Baker, to chide the City for fail-
ing to speak in language understandabie to City Council members and
Court alike, so they could clearly delineate specific projects with a
public purpose to justify velidation of a proposed $500 million bond
issue, State v, City of Orlando, 576 So. 2d, supra, at 1317, (Fla. 1991).

In 1992, the City has asked the courts to validate less--$150 mill-
ion--on the basis of most--but not all--of the needed information. The
exception concerned an roadway project specified after the fact. 1d-
entification was provided only after Orlando's citizenry was denied
the information needed to make meaningful ob jections, either to the
City Council before it approved the challenged ordinance, or to the
court below before the judicial proceedings were commenced.

CONCLUSION

For the foregoing reasons, this Court is asked to reverse the jow-
er court and declare invalid the City Ordinance approving $150 million
to be raised by a special revenue bond issue. Such relief is sought be-

cause the City failed to follow requisite statutory procedures.
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Conclusion (cont.)

At issue are not just procedural niceties peripheral to the bond
validation process. At the heart of the matter is the need for due pro-
cess of law, provided in Florida law for specified notice by publication,
intended to alert parties with legal interests who wish to object to
proposed public revenue bond issues, before they are precluded for-
ever from being heard about all questions raised in the validation
process, as well as about all questions which could have been raised.

Neither the Oriando citizenry generally nor the Homeowner Inter-
venors were notified, by publication or otherwise by the City, about
its intent to have the John Young Project be the unspecified "roadway
project” constructed with $30-35 million of the larger amount. The
Homeowners are here now, only because the court below insisted the

City identify the unspecified roadway project included among those to
be funded. When the road was identified, Homeowners intervened.

The court below then clearly erred in its finding that objectors
had been given sufficient notice by a general reference to an unspeci-
fied roadway in an attachment to the Ordinance and to the Complaint.
This Court should reverse that ruling and invalidate the bond, because
of a lack of requisite constitutional notice and opportunity contem-
plated by the Florida law applicable to bond validation proceedings.

Respeftfully mitted,
, /
s J(
ABE KAIMOWITZ, esq.
Florida Bar #0 36
3173 Whisper Lake, #A
Winter Park, FL 32792

(4078) 678-3213

RTTORNEY FOR INTERDENORS/
APPELLANTS
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CERTIFICATE OF SERPICE

| HEREBY CERTIFY that a true and accurate copy of the foregoing
has been furnished by U.S. mail this 9th doy of May, 1992, to: Steve
2ucker, esq., city of Orlando, 400 South Orange Ave., Oriando, FL 32801;
Michael L. Rosen, esq. and Randall C. Clement, esq., Holland & Knight,
P.0. Drawer 810, Tallahassee, FL 32302; Lawson Lamar, esq., and Carol
Levin Reiss, esq., 250 N. Orange Ave., Orlando, FL 32801; and Joames
Muszynski, 5537 Chennault five., Oriando, FL 32838.

e

Florida Bar #0 ‘
3173 Whisper Lake, #A

Winter Park, FL 32792

(4078) 678-3713

ATTORNEY FOR INTERVENORS/
APPELLANTS



