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ISSUE I 

THE TRIAL COURT ERRED BY EXCUSING 
FOR CAUSE A JUROR WHO WAS QUALIFIED 
TO SERVE, IN VIOLATION OF APPEL- 
LANT'S RIGHTS UNDER THE SIXTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION, AND ARTICLE I, 
SECTIONS 9 AND 22 OF THE FLORIDA 
CONSTITUTION. 

ISSUE I r  

THE COURT BELOW ERRED IN PERMITTING 
THE STATE T3 FRESENT EXTENSIVE HEAR- 
SAY EVIDENCE AT APPELLANT'S RESEN-  
TENCING PROCEEDING, SOME OF WHICH 
APPELLANT HAD NO OPPORTUNITY TO 
CONFRONT OR REBUT. 

ISSUE I11 

THE COURT BELOW ERRED IN PERMITTING 
THE STATE TO INJECT IRRELEVANT AND 
PREJUDICIAL MATTERS INTO THE FRO- 
CEEDINCS BELOW, INCLUDING EVIDENCE 
OF APPELLANT'S STATEMENTS FOLLOWING 
HIS ARREST FOR ROBEERY IN OREGON 
WHICH WERE OBTAINED IN VIOLATION OF 
APPELLANT'S CONSTITUTIONAL RIGHTS. 
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ISSUE V 

ISSUE VI 

ISSUE VI I  

ISSUE V I I I  

CONCLUSION 

1 F tinued 

THE DEATH RECOMMENDATION HEREIN IS 
UNRELIABLE BECAUSE APPELLANT'S JURY 
WAS MISLED REGARDING ITS ROLE IN THE 
SENTENCING PROCESS, AND WAS PERMIT- 
TED TO CONSIDER A NON-STATUTORY 
AGGRAVATING CIRCUMSTANCE. 

THE COURT BELOW ERRED IN INSTRUCTING 
THE JURY ON, AND FINDING IN AGGRAVA- 
TION, THAT THE CAPITAL FELONY WAS 
COMMITTED WHILE APPELLANT WAS EN- 
GAGED IN CCMMITTING A SEXUAL BATTERY 
OR ATTEMPTED SEXUAL BATTERY. 

THE COURT BELOW ERRED IN FAILING TO 
AFFORD APPELLANT AN OPPORTUNITY TO 
BE HEARD IN PERSON PRIOR TO IMPOSING 
SENTENCE, AND IN PREDICATING APPEL- 
LANT'S SENTENCE UPON INAPPROPRIATE 
CONSIDERATIONS, WITHOUT SUFFICIENT 
AND LEGALLY CORRECT ANALYSIS. 

THE TRIAL COURT ERRED IN SENTENCING 
RICHARD RHODES TO DEATH BECAUSE HIS 
SENTENCE IS DISPROPORTIONATE, AND 
VIOLATES THE EIGHTH AND FOURTEENTH 
AMENDMENTS. 

ONE OF THE TWO WRITTEN JUDGMENT5 
FILED HEREIN IS EXTRANEOUS AND MUST 
BE STRICKEN. 
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PRELIMINARY STATEMENT 

Page references to t h e  record on appeal In case number 7 3 , 6 2 7  

( t h e  instant case) are designated w i t h  the prefix "R". Page 

references to the record on appeal in case number 6 7 , 3 4 2  ( p r i o r  

appeal of Appellant's conviction and sen tence  of death) a r e  desig-. 

na ted  with the  prefix "PR". 

1 



STATElIIENT 3F THE CA5g 

On June 2 0 ,  1984, a Pinellas County grand jury returned an 

indictment charging Appellant , Richard H a l  lace Rhodes, with pre-.. 

neditated murder of Karen Jeter Nieradka. ( R 1 6 - 1 7 )  The o f f ense  

a l l e g e d l y  occurred Setween Februa ry  2 9  and March 2 ,  1 3 8 4 .  (R16) 

A p p e l l a n t  was tried by a jury beginning on August 6, 1985, 

with the Honorable Helen S .  Hansel presiding. (PR960) On August 

19, 1985, Appellant's j u r y  found him guilty as charged. (PR262, 

2 5 4 C )  A peni;!ty phase  Gjas conducted on August 27, 1985, which 

resulted in a seven to five death rezcnmendaticn. (PR274,2750) 

Judge Hansel follcwed the recommendation, and sentenced Appellant 

to death  on September 12, 1985. (R66--C7,PR2909-2962,2385--2956) 

Appellant appealed to this Court. (RE8,PR305) On July 6, 

1389, this C o u r t  issued its opinion in which it affirmed Appel - -  

!ant's conviction, hut. vacated  his sent.ence of death because of 

several errors in the sentencing p h a s e ,  and remanded for a new 

sentencing proceeding Sefcre  a jury. (R700--84) 

Appellant's new penalty phasf  was canducted on February l P 1 4 ,  
1 1992, with the Honorable W. Douglas B a i r d  presiding. (R504-1184) 

After rerEiving evidence from both the State and the defense, 

Appellant's jury recommended by a vote of ten to two that he be 

sentenced to d i e  in the e l e c t r i c  chair. (R453,1179) 

Appellant's case was initially assigned to the Honorable 
Anthony Rondolino, whG voluntarily recused himself, f o r  reasons  n o t  
appearing in t h e  reccrd .  (R25: )  

2 



On March 212, 1 3 3 2 ,  Appellant was again sentenced to death, 

with Judge Bai rd  reading h i s  already-prepared sentencing order into 

the record. :R488-49:,:190--1199) The court found three aggravating 

circumstances: (1) Appe l l a i i t  zomr;iitted the capital felony while 

he was under a sentence of imprisonment (that is, on parole). 

(R488,1192) (2) Appellant was previcusly convicted of a felony 

involving the use or t h r e a t  of viCjlmce ti; ancther F e r s G n .  (R4E:C- - -  

489,1192--1193) ( 3 )  The capital felony was z o n r r i t t e d  while Appel-- 

lant was engaged in comnission of an attempted sexual battery. 

(R489,1193-1194) The court found two statutory mitigating circum- 

stances, Appellant's age at the time of the cffense, and that 

Appellant's capacity t~ a p p r e c i a t e  the criminality of  h i s  conduct 

or to conform h i s  conduct to the requirements of law was substan- 

tially impaired. (R489-490,1194--1136) The court found additional 

mitigation in t h e  f a c t  that Appellant was abandoned by h i s  parents 

as a child and i i e v e r  experienced a iiormal family life, afid that 

Appellant had spent most zlf his life in institutions that were 

n e v e r  able to adequately address h i s  nEsds .  (R430,1196-1197) The 

court specifically rejected as mitigating circumstances that Appel- 

lant suffered from extrerne rnEntal iir emotional disturbance, G r  was 

under extreme duress a t  the time of the offense. (R490~-491,1197 - 

1198) 

Appellant timely f i l e d  h i s  n o t i c e  of appeal to t h i s  C o u r t  on 

March 2 0 ,  1 9 9 2 .  ( R 4 9 2 )  The court Selcc; adjudicated Appellant in- 

solvent, and appGintEd the Filblic Defender for the Tenth Judicizl 

Circuit to represent h i m  9x1 appeal. (R493-495,493) 



2 STaTEMENT OF THE FACTS 

On F e b r u a r y  11, 1992, before Appellant's resentencing trial 

began,  the court, counsel, and Appellant discussed a letter Appel-- 

l a n t  w r o t e  t o  Judge Horace Andrews in which Appellant expressed 

dissatisfaction with his court- appointed attorney, John Swisher. 

(R405-413,508-533) The court also conducted an in-camera hearing 

~n this matter on February 11 with only the judge, Appellant, 

defense counsel, and t h e  court reporter present (R527,1205--1238), 

and conducted another brief in-camera h e a r i n g  the following day, at 

which only the judge, Appellant, and the court reporter were 

p r e s e n t .  (R533,1238-1241) At the February 12 hearing, Appellant 

s t a t e d  t h a t  he  was "not  asking t h a t  Mr. Swishe r  be dismissed" as 

h i s  attorney (R1240), and Swisher continued to represent Appellant 

during t h e  proceedings below. (R504-1139) @ 
During the j u r y  selection process, a f t e r  the C G U ~ ~  and the 

prosecutor had questioned t h e  f i r s t  group of prospective jurors, 

the court sua sponte excused Melissa Blackham and Chris Varellan, 

despite defense counsel's statement t h a t  he "want[ed] t o  keep her 

[Blackham] . "  (R606-607) 
State's Case 

The State presented  the "live" testimony of four witnesses at 

Appellant's penalty r e t r i a l .  (R795--949) 

As originally drafted, Appellant's Statement of the Facts 
went. into more detail than what appears i n  t h i s  v e r s i o n  of 
Appellant's b r i e f .  A p p e l l a n t  was farced t o  make substantial cuts 
i n  h i s  recitation of the facts due to this Court's strict and 
arbitrary limit of 100 pages f o r  initial b r i e f s .  0 

4 



I * - .u . r  
U - L ~  Wr-ight was formerly a police officer f o r  the City of 

Coquille, Oregon. (R79E) ;Ye investigated an armed robhery that 

occurred at Jean's FcGd Cente r  on the afternoon of NGvember 18, 

1373. ( R 7 9 7 , - . 7 3 8 )  Appellant, who wa3 20 years  o l d  at the time, was 

arrested because he matched the description of the p e r p e t r a t c r ,  and 

o i i  Ncvemher 20, Pickett identified him as the man who committed the 

rzlbbery. (R738--733,~02-3C3,823) When Wright saw Appellant on 

November 20, he was crying; according t o  Wright, he was weeping 

because he had been caught. ( R 8 3 3 )  

Out  of  the presence G f  the jury, the court and counsel t o o k  up 

the q-dEst ion  of t h e  admissibility of c e r t a i n  statements Appellant 

made a f t e r  h i s  arrest. (R803-818) The court ruled the statements 

admissible over defense objections, but granted Appellant a stand--  

ing objection to Wright's testimony regarding Appellant's state- 

ments. (R311--818) 

Wright- testified before the jury that on November 21, 1333 ,  he 

was L - F ~ - - - -  tnLA*Ij.f;y" Appellanl-, $.G jail fc l lc jwing court proceedings in t h e  

armed robbery c a s ~  xfier; Appellant initiated a conversation. (R818) 

Appellant mentioned that he had been in a mental institution in 

California, and that he was going to u s e  that as a defense t o  a v o i d  

prosecution f a r  armed  robbery. <R818--319) A p p e l l a n t  said that he 

was nct really crazy. (R813) Wright said, " C r a z y  like a fox?" 

(R813) Appellant answered, "Yeah." (R813) 

Another conversation with AppEllant was conducted on November 

23, 2 3 7 3 ,  after A p p e l l a ~ t  s e n t  a note saying that he wanted to give 

a complete s t a t e m i i t  iii sxcharige for a promise Gf psychiatric help. 

I: J 



(R819) This interview was taped, and lasted abGut 4 5  minutes. 

(R819) Wright  indicated t~ Appellant before speaking to him that 

'Wright could not makE any promises that Appellant would s p ~ n d  his 

time in a mental institution. (RS20) Appel la i l t  t h e n  told V-;- Y L i y h t  

that he and Chuck Woolford had discussed robbing the market on the 

morning of Novenber 2 8 .  (R82C) They borrowed a car from a friend 

c;f W o o l f o r d ' s ,  and Ghtainec? a " 2 5  caliber handgun, six rounds of 

ammunition, and a brown wig from W ~ o l f ~ r d ' s  mother. (R220) T h q  

test-fired the. gun t o  rnake sure  that it was functional and that t h e  

ammunition was good. (R820) Appellant put on the wig before they 

got to t h e  s t o r e .  (R820--821) They p a r k e d  a t  t h e  rear G f  the store 

and waited u n t i l  the parking l o t  Eias empty ,  ~ h e r e u p ~ ~  Appellant 

en te red  the store with the handgun tucked in h i s  belt. (R821) HE 

produced t h e  handgun, approached P i z l i e t t ,  who was a l o n e  in the 

store, p o i n t e d  t h e  gufi a t  her  zhsst, and said, "Give me all ~f your 

money." (RS21) She took t h e  m m e y  and put i t  ~ i ' *  t h e  counter, b u t  

@ 

AppellaAt told her tG p i c k  it up. [ R 8 2 1 )  Pickett tack the money 

and handed it to Appellant, who put it in his p o c k e t .  ( R 8 2 1 )  Still 

pointing t h e  gun at Pickett, Appellant backed out the door, ran 

behind t h e  store and got in the car. (R821) They stopped at a 

local dump, where t h e y  disposed of the w i g ,  and returned to Wool-- 

f o r d ' s  hot tse .  (RS23.) Appellant explained t o  Wright that he had 

Piz l i e t t .  pick up t h e  money an2 hilnd it tc; h i m ,  and had backed out of 

t h e  s t o r & ,  30 t h a t  he  vGuld not leave any prints. (RS21) When 

Wrigh t  a s k e d  Appellant what was going through his mind a t  the time 

of t h e  rcbbery, Appellant said that he vas not n e r v o u s  o r  s ca red ,  

6 



that he kind of g o t  a high out of it. (R521-522) Wright testified, 

"I think his words were kind zlf g e t s  you up." ( R S 2 2 )  Wright asked 

Appellant during the interview what he wculd have done if a police 

officer had come UFGE t h e  scene. (R822) Appellant answered that 

"it w G u l d  depend on the situation, but that he would defend him-- 

self ." (R822) 
Wheii Wright saw Appellant at t h e  j a i l  aga in  on November 26, 

1 9 7 3 ,  his"'actions W S ~ E  totally reversed" from xhat Wright had seen 

b e f o r e .  ( R 8 2 9 )  Appellai i t  was very meek and was rGcking back and 

forth in his chair, with his head lowered t o  the floor. (R829) 

A t  the times Wright spc;ke with Appellant, Wright was aware of 

Appellant's mental problems, and knew that Appellant had been in 
La.* LLIC hospital since he was a teenager. (R827) 

On redirect examinatiGn of Wright, t h e  p r o s e z i i t o r  asked a b o u t  

his knowledge of Appellant's Fast. (RS30) Wright responded that h e  

knew that Appellant had "been in mental institutions, in jails, he 

had b e m  arrested on nunerGiis occas~ons."" (R83C) The prosecutor 

then asked, "Been in trouble with the lac; a l o t ? "  (R830) Wrigh t  

answered, "Yes, sir, and that he--. [ ,  J "  whereupon he was interrupt-. 

ed by a d e f e n s e  objection on r e l eva i i zy  grounds, ant: a request that 

the  j u r y  be i n s t r u c t e d  t~ disregard Appellant's prior arrests. 

(RS30--83' ' The court o v e r r v l e d  the objection, but admonished the 

assistant state attorney riot to " g o  any further with this." (R831) 

Continuing with h i s  redirect, the  prosecutor a s k s 2  Wright 

whether Appellant had Seen evaluated by a d o c t o r  in the course of 

the armed robbery case, to which t h e  witness responded in the 

7 



affirmative. (R832) Wright testified that he had reviewed the 

doctor's r e p o r t  from t h e  state hospital that was submitted in the 

case. (R832) The prosecutor t hen  asked, "And did it indicate that 

he was feigning these o r  faking-  t.hese?" ( R 8 3 2 )  Defense counsel 

ob jec t ed  to the witness repeating what a doctar's report s a i d ,  but 

t h e  court. overruled the abjection. (RS32) The prosecutor then 

asked, "Do you recall what t h e  doctor's report said about the 

defendant's mental condition?" Wright answered, "That. he did n o t  

appear t o  have a mental condition, as I recall. I don't have that 

particular report with me t o d a y .  But his actions on t h e  26th 

appeared to be fake to me. They weren't indicative of the action 

I had seerr prior t o  that." ( R 8 3 3 )  Shortly thereafter defensz 

counsel moved the court for a mistrial because he had never s e e n  

the doctor's report in question, and was unable to c o n f r o n t  it. 

(R533-535) This time the caurt sustained t h e  objection, but 

refused counsel's request to instruct Appellant's jury to disregard 

I. 

any reference to the doctor's report. (R834-835) 

During Wright's testimmy, t h e  caurt admitted i n t - o  evidence 

State's Exhibit Number 2AA, a certified capy of t h e  judgment and 

sentence showing Appellant's conviction f o r  t h e  Oregon armed rab- 

bery. (R425,822) 

Jerry Rowlett was formerly with the Mineral County Sheriff's 

Office in Hawthorne, Nevada. (RS40-841) According to Rawlett, 

Appellant was staying at the Hawthorne Hotel on the night of April 

2 ,  1978, when he attacked the woman who ran it, Mrs. Adducchio, 

with a knife and knocked her down. (R841-846) Adducchio told m 
8 



Appellant that i f  hc wanted money, she would give him all t h e  money 

in the house, but Appellant s a i d ,  "Lady I am going to cut your 

throat." (RS45) Appellant a p p a r e n t l y  noticed that the door  was 

open and got up to clGse it, whereupon Adducchio sat up and started 

screaming for help. (R546) Appellant knocked Adducchio down again, 

and told her that he was going to kill her, that he had a gun and 

would finish her  o f f .  (R846) At that paint, two men who l i v e d  at 

the hotel came and opened the d a o r .  (R846) Appellant got up and 

ran t o  the back daor going i n t o  an  alley, but it was l acked .  (R846) 

Appellant broke a window, jumped through it, and apparently went 

down the alley. ( R 8 4 6 )  

During t h e  struggle with Appellant, Adducchio sustained cuts 

on her neck, chest, and l e f t  hand as she was trying t o  force the 

knife away from her. (R847--848) 

Ap~ellant was initially charged with attempted 

incident, but was ultimately convicted G f  battery 

weapon and attempted robbery as the result of a 

(R842,8€0,862--863) 

murder in t h e  

with a deadly 

Flea barga in .  

Rowlett conceded that his testimony was based upon what other 

p e ~ p l ~ ?  had told him, specifically, h i s  i n t e r v i e w  with the victim 

two days after the occurrence. (R862--863) 

Curing Rowlett's testimony, the court admitted into evidence 

State's Exhibit Number 4AA, a certified copy of the judgment and 

sentence showing Appellant's conviction for the Nevada attempted 

rGbbery and battery with a deadly weapon (R427,360-861), as well as 

State's Exhibit Number 7AA, a color photograph of the victim, Mrs. e 
3 



Adducchio, showing the injuries that she suffered during the inci-- 

dent. (R429,548) 

Following Rowlett's testimony, the court admitted into evi- 

dence State's Exhibit Number 3 A A ,  a certified copy of a judgment 

and sentencing showing that Appellant was convicted of assault in 

the third degree in Oregon i n  1 9 7 6  (R426,866), and State's Exhibit 

Number 5AA,  a parole agreement between Appellant and t h e  Nevada 

Board of P a r o l e  Commissioners fram t h e  conviction G f  b a t t e r y  with 

a deadly weapon, showing a parole expiration date of April 16, 

1385. ( R 4 2 8 , 8 6 6 - - 8 6 7 )  

S t e v e  Porter was formerly a detective with the Pinellas County 

Sheriff's Department. ( R 3 7 2 - . 8 7 3 )  On March 2 3 ,  1 3 8 4 ,  he responded 

til a possible homicide scene i n  St. Petersburg, where a decomposed 

body had been found that .  morning. (R873) A berm was be ing  c m -  

struct-ed at the Wyoming Antelope Gun Club of debris from buildings 

t h a t  were be ing  torn down in t h e  area, f a r  t h e  p u r p o s e  of p reve r i t -  

0 

ing projectiles fram going beyond the firing range. (RS73) In t h e  

debris, which included a yellow police and f i r e  tape, P o r t e r  

observed  a badly decomposed fenale body. (R874,535) :-Ie did n o t  see 

any cl~thing e x c e p t  f o r  a b r a s s i e r e ,  st.i!l fastened, t h a t  "had Seen 

pulled up, appeared to be, o v e r  the t o p , "  and was "up around the 

neck and shoulder area,'' and a silver chain with a silver medallior, 

with a black s tone  in the middle. ( R 8 7 4 , 3 2 3 )  Some of the debris 

zcf is is ted of gre~n-c~lored wood, which P o r t e r  later learned came 

from t h e  o l d  Sunset Hotel in Clearwater, which had been t o r n  down 

on March 15. (RS75) Mr. Porter noticed that the right leg from 

10 



the body was missing from the kneecap down. (R876) [(It was found 

at a later date. (R923)] Also, there was a hale in the neck, and 

a large  hole i n  t h e  r ight  arm. (R876) An autopsy was conducted at 

the medical examiner's office that day, which revealed several 

fractured bones, including the hyoid bone. (R876-877) 

That night, Porter received a tentative identificatim of the 

body as being that of Karen Jeter Nieradka, which was later con- 

firmed through her fingerprints, which were on f i l e  a t  the Pinellas 

County Sheriff's Office. (R878-579,926) He met with the victim's 

husband, Richard Nieradka, who stated that he and the victim were 

separated ,  and that he had last seen her on February 15, 1984 at a 

bar in Clearwater called Angel's. (R879-880) Nieradka also said 

that his wife had been driving a white 1973 Dodge Dart that was her 

only means of transportation, and with which she would not have 

parted. (R880) 
0 

The next day, Porter learned that Nieradka's ear was at West- 

side Storage in Crystal R i v e r ,  Florida; it had been impounded when 

Trooper Drawdy of the Florida Highway Patrol stopped Appellant on 

March 2 ,  1984. (R880-881) Drawdy told Porter that upon being asked 

how he came to be in possession of the car, Appellant told Drawdy 

that his girlfriend, Linda, whose last name he could n c t  pronounce, 

had loaned him the car. (R881) Drawdy found a name tag in Appel- 

lant's pocket with the name "Richard Nieradka" on it; Appellant 

could not explain why he had this tag. (R881) P o r t e r  spoke with 

Richard Nieradka again,  and learned that his wife had used the tag 

as a key chain. (R882) P o r t e r  went to the s torage  facility in 

19 
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Crystal River where t h e  c a r  w a s  l oca t ed  and made some o b s e r v a t i o n s  

of t h e  car's contents, including a red felt t i p  pen that was on the 

dashboard. (R882) 

On March 26, 1384, P o r t e r  and Detective Leroy Kelly of t h e  

Finellas County Sheriff's Office interviewed Appellant at. t h e  

Citrus County Sheriff's Office. (R582-883) When Porter advised 

Appellant that they were cmducting a criminal investigation, 

Appellant said, "I know why you're here. You're here  on a murder 

investigation." (R883) This surprised Porter, and led him to 

consult with Detective George Simpson of the Citrus County 

Sheriff's Office, who infGrmed F ~ r t e r  that he had n o t  told Appel- 

lant that the Pinellas detectives were there on a murder  investiga-- 

t i o n .  (R88513 Appellant t hen  gave the detectives v a r i o u s  stories 

p e r t a i n i n g .  to Karen Nieradka. In one of them,  he stated that he 

had drGpped Nieradka and someone named "Bear" o f f  at t h e  beach, 

which he changed t G  t h e  Sunset Hotel, on F e b r m r y  2 9  or March 1, 

@ 

1984, and had n o t  seen them again. (R886-$88) I n  a n o t h e r  v e r s i o n ,  

Appellant s a i d  that. he had dropped Nieradka and a man named "Crazy 

Angel'' off at the Sunset H a t e l ,  presumably f o r  t h e  pu rpose  of 

having sex. ( R & 9 0 " - 8 9 2 , 8 9 5 - 8 9 € , 9 0 ~ )  Crazy Angel came back alone, 

and when A2pellant asked  about  Nieradka, C r a z y  Angel s a i d  she was 

dead. (R891-833,896-897,901) C r a z y  Angel paid Appellant tG drive 

Nieradka's car o u t  of t h e  s t a t e .  (R831,893,836,593) In yet 

another s t o r y ,  Appellant s a i d  that he transported Nieradka, Kermit 

Porter's testimony regarding what Simpson told him came in 
Gver defense objections. (R883-585) 

12 



Villanueva, and C r a z y  Angel to the hotel and parked a t  a gas 

station across t h e  street while the others went inside. (R302-903) 

After about  20 rni .nutes ,  Appellant went inside tG see what was hap-- 

p e n i n g .  ( R 9 0 2 . - 9 0 3 )  He found Nieradkt; and t.he three men on the 

t h i r d  f l o o r ;  C r a z y  Angel had h i s  hands around her t h r o a t  and was 

strangling her. (R903) Nieradka was n o t  fighting b u t  was "laying 

there very peaceful ."  (R303---904) When Porter asked why Nieradka's 
clothes had been removed i f  t h e r e  had been no rape, Appellant 

replied that although there was no rape, he knew for a fact that 

she had had sex a couple of hours b e f o r e  he r  death. (R904) He went 

on to say that the three men held her down and pulled her  jeans 

down, (R304) He said t h a t  "her ass wa5 grass  and she knew it," and 

t h a t  s h e  "fought pretty g o o d ,  t o o . "  (R904) Appellant then changed 

h i s  s t o r y  a g a i n ,  and s a i d  that it was Villanueva who was responsi 

ble f G i l  killing Nieradka, aizd that AppEllant had learned about her 

death a f t . e r  t.he f a c t .  (R904-907) In one of t h e  two versions Appel- 

lant t o l d  naming Villanueva alone as the responsible party, he 

s t a t e d  t h a t  Villanueva t o l d  him Nieradka was killed because she 

"didn't want to put out," and  Villanueva tried t o  h ~ l d  her down and 

zhGked her i n  the process. (R906--907) In anot .her  v e r s i a n  involvini? 

Villanueva, Appel laxi t  sa i ,d  t h a t  he w a s  presexlt with hirn and 

Nieradka in the Sunset. H a t e l .  (R907--909) The o t h e r  two were d r u n k ,  

but Appellant was sober. (R938) Villanueva struck Nieradka and 

t r i e d  t.o s t a b  her with a piece of wood. (R908) She did not resist  

or struggle. (R308) Villanueva raped Nieradka, despite Appellant's 
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efforts to get him to stop. (R908-909) Appellant denied that he 

raped or killed Nieradka. (R309) 

Another interview was conducted with Appellant on March 2 9 ,  

1384. (R311-312) This time Appellant stated that he had talked to 

Villanueva after the killing when Villanueva asked h i m  t o  h e l p  get 

rid ~f the body, but Appellant r e f u s e d .  (R9ll-912) He d i d  agree, 

however, tG g e t  rid of Nieradka's car. (8912) Appellant also t c l d  

the detectives that he could not have killed anyone, a s  he had 

neurological damage to h i s  arms as a result of being c u t  on several 

occasions, and was incapable of choking anyone. (R912) 

Appellant was interviewed once more on April 12, 1954. (R914) 

Among other things, he stated that he was telling "all t h e s e  

s t o r i e s  to push it off on someone else S O  I don't end up in the 

electric chair." (R914-915) 

Detective P o r t e r  served an arrest warrant on Appellant for the 

murder of Karen Nieradka an April 27, 1384. (R917) While being 

transpGrted from t h e  Citrus County Sheriff's Office to Pinellas 

Ccunty, Appellant said that if the detectives could prGrnise  that he 

would spend his life in a mental hospital facility, he would tell 

them haw Nieradka died. (R317) He then indicated that she d i e d  

accidentally, as a result of a fall from the  third floor of the 

Sunset Hotel, at which point Appellant began smiling. (R317-918) 

When asked if he was lying, Appellant s a i d  that Detective P o r t e r  

1 4  



would r;ot g e t  the t r a t h  imt - i l  after Apge!!ant was canvicted. 

( H 1 W 4  

During P ~ r t e r ' s  t e s t i m o n y ,  t h e  c o u r t  admitted intzl  z v i d e n z e  

State's Exhibit Number 1, color p h o t o g r a p h s  of t h e  o l d  Silnset  

Elotel ,  State's Exhibit Nurnber 3, c o l ~ r  aerial phctograpbs c;f t h e  

berm surrounding the Wyoming AntelGpe G u i i  Club, S t a t - e ' s  Exhibit 

was found ,  State's Exhibit Number 5, c o l o r  p h ~ t ~ g r a p h s  of Karen  

Nieradka's body, Statf's Exhibit Number 29, color photographs of 

Nieradlia's  c a r ,  and S t a t e ' s  Exhibit Number 32, t h e  note t h a t  was 

found under the driver's seat 1;1 Ni erar?ka ' s c a r ,  

Dr. Joan Wood, t h e  C h i e f  Medical Examiner f o r  the S i x t h  Judi-- 

cia! Circuit, respanded to the Wyoming Antelope Gun Club on March 

23, 1 3 8 4 ,  and ~ S s e r v e d  the sonewhat decomposed S ~ d j :  G €  a white 

female, who was l a t e r  i d ? n t . i f i e d  t~ h e r  a s  be ing  Ikare~ Nieradka, 

(R942-343) The only clothing present was a brassiere, and t h e r e  

was also a piece ~f jevslry. [ R 9 4 2 - - 3 4 3 )  [fif c o u r s e ,  the medical 

examiner d i d  n c t  ~ E G W  c;hether Nieradka was wearing clcthes when she 

d i e d ;  s h e  only knew ~ G W  t h e  bzldy was f o u n d .  (R94'?):] Nkeradka had 

Porter attempted to l a c a t e  Bear and C r a z y  Angel, hut was 
unsuccessful. ( R z e s , s ~ 2 - s ~ ~ , ~ 2 7 - ~ 2 8 :  He did find Kermit Villanueva 
workiiig on a ~ ; ~ t a t a  f a r i n  i n  Idaho. (X985-3G5)  Villanusva t o l d  
P o r t e r  that he had last s e e n  A p p e l l a f i t  several y e a r s  ago while 
incarcerated i n  Frison. ( R 3 0 6 )  He den ied  ever being in Flcrida. 
(R90G) Villanueva's e ~ p l c j y e r  pravided Porter with time sheets 
which indicated tha t?  V i l l a n t l e v a  had Seen working in Idaho during 
t h e  time pericd in q u e s t i c i i .  (R906,334) e 
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a u t o p s y  l a t e r  t h a t  day t;t her o f f i c e  and op ined  t h a t  t h e  zazse of 

8 r T . A  yicradka's dea th  was manual strangulation, based Gpon the l a c k  of 

o t h e r  obviGus causes and a f r a c t u r e  of t h e  l e f t  wing of t h e  hyoid 

b ~ n ~ .  ( R 3 4 3 . 9 4 6 )  There wss an  i n j u r y  t~ €:leradka's neck,  a h o l e  

t h a t  i-ileasured two and n n e - - h a l f  b y  one and t h r e e - f o l i r t h s  i n c h e s ,  a s  

w e l l  as numerous brzlken b o n e s ;  howeveL-, it .  appeared t h a t .  a l l  t h e  

b o n e s ,  wi.tk t h e  e x c e ! p t i m  ~f t h s  r~:yc,ir$, h a d  been b r o k e n  , r o e * -  CJ 1. 

mor tern .  ( R 9 3 4 - - 9 4 9 )  3 r .  Wcod found that Nieradka suffered from 

cirrhcsis of t h e  liver, bbut sax GO o t h e r  e v i d e n c e  of n a t u r a l  

d i s e a s e .  (R344) The rnedical examiner  c o u l d  n o t  d e t e r m i n e  wheth&r 

Nieraeka had engaged i n  s e x u a l  i n t e r c o u r s e  p r i a r  t o  d e a t h ,  b ~ c a w e  

of the length of time t h a t  s h e  had beel? dead. (R917-948) 

Pollocj ing the testimGny of t h e  foxr "live" witnesses (Gary  

Wright, J e r r y  Rowlett, S t e v e n  P o r t e r ,  and D r .  Joan Wood), the S t a t e  

r e a d  t h e  t e s t i m o n y  of t h r e e  w i t n e s s e s  who testified a t  t h e  g u i l t  

phase  c;f Appel. l a i i t ' s  ~i:i.y"iiial t r i a l ,  X a r v e y  James Duranseau ,  

Michael  Guy Allen, afid Edward CGttrell, (R954-.955) [Bench confe r - .  

errceg and GbjectioEs tha t .  W E Y E  s;istaiiied were emitted. (Rl307 

i t o o e ) ]  This t ez t i rnony c a m  i ~ 7  ~ v e r  defense objections: t h e  S t a t e  

represznted t h a t  Allen was i n  -,u-i.son i n  Mic:hiqan, Uuraiiseau was i n  

fsderal p r i s o n  i n  I l l i r iccls ,  a n d  ifcjttire1:t Has in s t a t e  F r - i s m  i n  

DaytGna =Each,  and t h e  cGurt r u l e d  t h a t  t h e  w i t n e s s e s  were unavai ! . - -  

able, and S G  infcrrned t h e  " j ~ r y .  ( R 3 4 9 - - 9 5 3 )  The c i j u r t  reporter did 

n c t  repor t :  t h e  testimcny as i t  was r e a d  ( R 3 5 4 - 9 5 5 ) ,  and S O  t h i s  

Cour t  and c o ~ n s e l  m u s t  r e l y  ilpan the record f r o m  Appellant's p r e v i -  

0 

16 



o w  appeal i f i  order to establish what Duranseau, Allen, and 

Cottrell said. 

I$arve:y Duranseau testified a t  Xppsllant's guilt phase i n  1 9 8 5  

t h a t  he and Appellant were c ~ l l m a t e s  at t h e  C i t r a s  Czlunty J i i i l .  

(PRl832) The f i r s t  evening t h a t  Appellant was in jail, he had some 

scratch marks  oii h i s  g r o i n  area t h a t  appeared t z l  be raGj and f r e s h  

nllu ...-A to ha\Te been made by  a fingernail, although they co~!C:  have  

been made b y  hzrbed  wire G;I brambles. (PR1839,1845-10A1r\ I U T U  J 

he had the c a r  GG !c;an f r o m  h i s  girlfriend, J n n ,  b u t  l a t e r  s a i d  

t h a t .  he bad Sought. i t  f r ~ m  a middle-aged %an who Seen m u r d e r e d .  

( i% 1.8 2, 5 ) 

he switched all the stations and wanted t z l  catch a l l  t h e  different. 

newscast.5.  ( P R l G 3 6 )  Many days i i f te r  t h a t ,  he watched t h e  nexz 

regularly. (DR1836) After the initial newscast ,  Appellant asked 

DEranseau questions r e g a r d i n g  dead bod ies .  (PR1836-1837: Gn nurner 

GUS o c c a s i o n s ,  t h e  i s s i l~  of strangulation came up, and whether the 

police C G U ! ~  d e t ~ r i i i i n e  t h e  cause G f  d e a t h  or"* a d e t e r i o r a t e d  bady.  

< F R 1 8 3 7  3 . 8 3 8 )  When he n e i l t i o n e d  t h e  word "strangulation," hppe.!-- 

: an t  w o ~ l d  make a g e s t u r e  w i t h  h i s  hands a r ~ d  s o m e t i m e s  g~ t o  h i s  

1.7 



-,. ~ . c g ~ r d i n g  the deterioration of a b ~ d y - ~  App?l:ant discussed a time 

frame of khrzs w e e k s  t o  a month, and referred t o  t h e  body as rolled 

up i n  s m e t h i n g  like l i n o l e i i i x ,  carpeting, or t a r  paper. {PRl837-- 

1SSS) 

After ABpellant was visited by a d e t e c t i v e  f r ~ m  t h e  Pinellas 

C G U ~ ~ Y  Sheriff's Depart.ment., he s a i d ,  " ' Z ~ t ~ i s ~ n  me and y o u ,  t h e  

only p e o p l e  that knGw what occurred is me, and I'm n o t  going tc 

t e l l ,  ' ' 1  -...A k L *  aiiu L1lc g l r l .  and Appellant made a g e s t u r e  w i t h  h i s  hands 

as thcjugh he were s t r a n g l i i i g  s o m e m e .  (PR1839-1540) 

Duranseau d i d  n o t  believe most c;f x h a t  Appellant tzlld h i m ,  aiid 

Appellant. xiever t o l d  Duranseau that he killed Karen N i e r a d k a ,  GI: 

d i d  t h i s  p a r t  icu1.a;: murder. ~ P R , 1 . 8 5 8 , 1 . 8 € 0 )  

tkle  Fe'""" L,. 
I . ~ U I ~  l A c  sup~osedly killed was same g i r l  with whom he  was 4-L-4" 

t.iia L 

vuc. ,I.& p a r t y i n g .  ( F R Z G 8 0 )  When A l i e n  asked  i f  he s h o t  h e r ,  Appellant. 

repl. lec? that he t r i e d  t a  b reak  h e r  neck. ( F R 2 0 8 0 - - 2 0 8 1 )  Appellant 

s a i d  that. he and the G i r l  had " g o t t e n  i t  o i l ,  and s h e  became angry  

aftzrwards and threatener? to tell her  " ~ l d  man." < P R 2 Q 8 0 - - 2 0 S l )  

They fcught, and Ay;pel la r ; t  knocked her o u t .  (PR203C-,-2381) Appel  

L ~ A I C .  a133 s a i d  t h a t  she deserved e v e r y t h i n g  she g ~ t .  (PR2081. , - 2082)  

Appellant. inade  are t h r i t  he did i iot  have any evidence, and said 

t h a t  i f  anybody in t h e  c e l l  t o l d  t h e  detectives any th i i i g  about h i s  

1' 

'I ,,c 

case, he wou1.d u u c .  t h r o u g h  h i 3  lawyer, and t h a t  ' l g n i t c h "  would 



be dsad. (PR2083) AppelIarLt a l s o  t o l d  Allen that- t h e r e  Fias SGGZGEE 

whG had g i v e r i  a d ~ " - - ' ~ " - "  pusiLiurr a g a i n s t  him and was i n  p r i s a n  iE Michi-. 

3nz T O G T i i i i i g ,  a detective w e n t  i n t =  Appellant's c e l l ,  and 

afterward Wayne Templetor; asked hi.m what. i t .  was a l l  a b o u t .  (FR2084) 

Appellant replied t h a t  t h ~  d e t e c t i v e  t o l d  him t h a t  t h e  " o l d  man" of 

t .hz  q i r l  he  killed was i n  jail. (PR2084) Appell.ant. thought t h a t  

# I  t h e  s h e r i f f ' s  ciepartrnerrt F ~ S S  trying C,G s e t  h i m  up'' with the man, 

and Appellant believed t h a t  i f  he ever went i n t o  a hallvay ~ e a r i r r g  

l e g  shackles and handcuffs, t h e  man would b~ wi i i t i ng .  (PR2C84) 

n p p c L i a i r c .  . A n n *  I 1 + . n C  s a i d  that i f  cL-.c .  ever happened, the man would g e t  W G T S ~  

thar ;  h i s  " o l d  lady" q ~ t .  {FR2384)5 

F ;  - -. 1 1 .. Pd-.+. * A  I l l a l l y ,  L. W a L U  Cottrell, who had been convicted zlf E S C Z E E  

fc;i;r times, testified Ir; 1935 that he knew Appellant wheii t h e y  v e r e  

bath in the Pinellas County J a i l .  ( P R 2 0 3 ? , 2 C 4 1 )  Cottrell spfike t o  

18 Eiari-iscn ::ot.el, Appel ' lank t r i e d  t~ " g e t  I r i t o  her pants," bu t  she 

r e s i s t e d .  ( P R 2 3 3 3 )  The s e c m d  tize, she h i t  h i m ,  and he h i t  hsr 

5 :d-i;zh Gf Allen's testimcny came iii o v e r  v a r i o u s  defense 
o b j e z t l m s  and motions to s t r i k e .  (PR2064- 2 0 3 5 , 2 0 8 2 , 2 3 8 3 , 2 0 8 7 -  2 0 8 S )  
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back ,  choked h z r ,  and bit h e r  i n  the head a n d / o r  i i~i3rk w i t h  a Sc;ard. 

(PR20 .33)  Appellant. t . h m  t o ~ k  her clothes, watch, ring, and p u r s e ,  

and h i d  t-he body trnder some carpet or rubbish. ( P R 2 C 3 3 - - - 2 C 3 4 )  He 

t G G k  t h e  m o i i ~ y  o u t  of  hei: p ~ r z e ,  then t h rew 1.t and t h e  clothes i n t o  

Al.thzlugh i i i j  p r o m i s e s  had been made ti; C o t t r e !  1 I he was hopi*r;g 

~ G E .  a 1i .ght .e~-  s e n t e n e ~  an h i s  charges of sexual battery, aggravated 

a s s a ~ l t ,  and fe!ofi in passessiGn of a f i r ea rm in exchange f o r  his 

testimony against Appellant, and h i s  sentencing had bsen  post.poned 

x e v e ~ a l  t i m e s  because  of Appellant's t r i a l .  ( P R 2 0 2 8 , 2 0 4 4 - ? 0 4 5 )  

After the  prosecutor r e a d  t h e  pi-zvi ous testirnonq. r/f E u r a r ; z ~ a u ,  

A l l e i i ,  and Cot.treI.1,  t h e  State 2rcffered t h e  t E s . t i m m y  of J o y  

~ a l k e r ,  an investigator f o r  t h e  s t a t e  a t tc rne :y 's  o f f i c e ,  o u t  of t h e  

3 L i o  State P r i s o i i  s y s t e m ,  where he was serving a sen tence  of 15 t . ~  

2 5  y e a r s  t h ~ t  xas  imposed I.n I.?G!>. (R!?56--35?)  She iccated XdvarA 



9 5 8 )  Walker obtakr;ed t h i s  information thrGugh t h e  administration 

of each p r i s o i i  s.yst.en, and had no c o n t a c t  with t h e  individuals i n  

question, nGr d i d  she  make any e f f c r t s  t~ have them transFGrted to 

the courthGuse for Appellant's penalty t r i a l .  ( R 3 S B )  F o l l owing 

J o y  w a l k e r ' s  t e s t i m m y ,  t h e  State rested. ( ~ 9 5 9 )  

&pellant's case 

Appel l a n t . ' s  p r e s e n t a t - i o n  at the sente .nc ing  procesd i r rg  belcw 

consisted of the testimar;j: of A ~ p e !  j a n t ' s  b r o t h e r ,  James Rhzldes .. 

Appellant W ~ S  born i f i  S a n t a  R G S Z ,  Califcrnia, 1 x 1  1353, and hac! 

two b r o t h e r s  b e s i d e s  u'ames, (R4-2:: , 9€0--2CVl) 1ri addition , Ap2e:. lafit 
a 

Appellant's p a r e n t s  v e r e  m i g r a n t  workers  whzl physically and 

sexually abused AppEllarLt until he Fias f i v e  years  o l r? ,  whefi t h e  

pare~ t . . ;  sbandonec? their children. ( R p € 2 - 8 ~ 3 , : 0 1 4 - - 1 C r 5 , 1 ~ ~ 4 , ~ 0 6 ~ - -  

U U J ~  Their parefits  gave  t h e m  KIG ~xplanation; one day t h e y  x e r e  i n  t n \ 6 
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j u s t  goiie. ( R 9 6 3 )  Their children s u r v i v e d  by eating sauerkraut f G r  

a b o u t  a week st . ra ight . .  ( R 3 6 2 )  T h e i r  p a r e f i t s  l a t e r  d i v o r c e d .  ( R 9 E l -  

9G2 1 

Appellant's f a t h e r  W E S  i; v e r y  bad alccholic W ~ G  ;as i m p ~ l s ~ n e d  

GE a t  least three occasions, ( ~ 9 7 5 , 1 . 0 2 2  > :lis mothe r  was imprisoned 

2s ,de; 1 . (xrc:?)  
Games t e s t i f i e d  that hE had a number Gf fights with Appe.!!ar~t 

juveEi1e deten ' i j .on homes, f o s t e r  L*mn- IIuLIIGJ, uILu - * A  t h e  California Youth 

Asthority. (R44:,1015) Appellant was scmetimes placed back i n t o  



in June .  (n4-2.G) Iii si l e t t e r  Appellant w r o t e  t~ h i s  parents while 

at s c h o o l ,  he s a i d  that. he was " v e r y  =ad from Cthernl kicking [hin;:] 

o u t  of t h e  hcuse." (X44C) AppEl laf i t  r a n  away from the s c h o o l  twice 

d u r i ~ g  hi.s sho r t .  tenure t h e r e .  {,R453) His parents n e v e r  visited 

h i m  n ~ r  zcrresponded with h i m  while Appellant w a s  at St. 'Jincent's. 

(R440) ApFellant did v e r y  little work  axid K ~ S  poorly rrtotivated 

toward zchocl. (R.443) €:is discharge f o r n  frcm ~ t .  Vincent's 

desclriSed Appe!.:.ant as  having " a l l  t h e  symptoms of  a s e v e r e l y  

emctlonally disturbed hi.', and s t a t e d  'chat Appellant was "a pathe ' 1  

b o y  .*L- -I--- a *..-; F " wlIL1 c t l y l l  !c;cked l i k e  W 4 L L .  (R440) [The p h r a s e  ''pathetic 

hGTf'' .*-.-, wcaL, user3 t w i c e  i n  the ijne and a h a l f  page  d jschar -ge  f o r m .  

with a s e i z u r e  disorder, and ;as placed GI: Eilantkn foi- s e i z u r e  

-*  rLoblems. < Z . l G l . 6 )  Appel!ant xzs  also diagnosed as a h y p e r a c t i v e  

child, ar;d placed zln stimulants, but HZS n o t  able t~ f G l l i i %  t h r a u g h  

with a l l  the prescribe2 treatm~nts, as h i s  f ~ s t ~ r  I--- yaLel lLa - + -  were not. 

a b l e  t . ~  a f f o r d  t.he m e d i c a t - i o n .  ( R l 0 1 6 )  

7 -  19€5, when he w a s  1 2 ,  Appellant was placcd i n  t h e   nap^ 

?7 L J  



Appfllant had a n o t h e r  boi;t z i t h  auditory h a l l u z i n a t i o f i s  t e l l  

.he i l ly hirn t o  k i l l  himself in J u n e ,  1 3 7 2  a f t e r  he  st .opped t a k i r 4  h i s  
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lant to be psychotic, and diagnosed Appellant as having a "schizo- 

phreniac reaction, chronic and differentiated with antisocial 

traits." (R441) Dr. Martin indicated that Appellant was not compe- 

tent to stand trial, and that at the time he allegedly committed 

his offense, he lacked substantial capacity to appreciate the crim- 

inality of his conduct and to conform his conduct to the require-- 

ments of the law. (R441) 

Appellant was admitted to t h e  Oregon State Hospital in 1973, 

where he underwent a psychiatric evaluation by a doctor W . R .  Weis- 

sert. (R441) In addition to Appellant's "deprived family back-, 

ground," Dr. Weissert's r e g G r t  noted Appellant's extensive involve- 

ment with "the drug scene ar*d also with alcohol abuse." (R441) The 

report also stated that Appellant had married a 16 year old girl in 

Auburn, California in April, 1973. (R441) Dr. Weissert concluded 

t h a t  Appellant had an antisocial personality, but d i d  not suffer 

from any psychosis. (R441) 

0 

While at the Oregon State Correctional Institution in 1974, 

Appellant was "significantly depressed ,  presumably on the basis of 

much self--dislike and a sense  of frustration about how to plan h i s  

life," and was placed on Mellaril as a result. (R441) A counselor 

f o r  the Oregon Corrections Division evaluated Appellant as a 

"hyperactive, mentally disturbed youngster from childhood," who had 

"[n]umerous traumatic, school and behavior problems during eary 

[sic] years, many fzlster home placements, failures." (R441) Appel-  

lant demonstrated "little physical and/or emotional control," and 

had evidenced "mariy b i z a r r e  a c t s  of behavior." (R441) Appellant 
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L,. *JcIlevE;ii :If  I ; i t  LL, he t o  h i s  a6van tage . "  (R441) 

When A p p ~ l l a r r t  was released from p r i s o n ,  he and h i s  w i f e  

stayed with Jarass f o r  a coi iple  rjf  m o n t h s .  (R2307)  A p p ~ X l a n t  neve r  

came o u t  of h i s  rozln;; he staye4 i n  t h e r e  w i t h  t.he l i g h t s  c f f  a l l  



into a mental h o s p i t a l  o r  other institution, instead of s i t t i f i g  







Appellant. reques t -ed ,  b;;t a 



r l z ,  - Y I  and d u r i n g  the t . es tLmor iy  ~f t h e  State's rebut.taZ wit-iiess, hilt. 

.-- y . l a c ,  - c  ~ i i a ~ i n e d  c e r t a i n  docurr;er;ts p e r t a i n i n g  t i 3  Appel  l a n k ,  but. d i d  





















ARG W MEN T_ 

ISSUE I 

THE TRIAL COURT ERRED BY EXCUSXNG 
FOR CAUSE A JUROR WHO WAS QUALIFIED 
TO SERVE, IN VIOLATION OF APPEL- 
LANT'S RIGHTS UNDER THE SIXTH AND 
POURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION, a N D  ARTICLE I, 
SECTIONS 9 AND 22 OF THE FLORIDA 
CONSTITUTION, 

After t h e  i n i t i a l  group of prospective jurors had been 

questioned by the court and the prosecutor, a bench conference was 

held at which the court asked whether there was ''any reason to keep 

[Melissa] Blackham and [Chris] Varellan on the jury?" (R606) 

Defense Counsel John Swisher stated that he "want[ed] to keep her 

[Blackham] ," whereupon t h e  following exchange occurred (R606- 6 0 7 )  : 

TlIE CG'JRT; She s a i d  she  already doesn't 

ME. SWISHEII: I'd likE to keep her. 

THE COURT: Well, I know you'd like to keep 
her, because she's already s a i d  she daesn't 
want t o  be here. And doesn't want ta do it. 

MR. SWISHER: Judge, if you do that f a r  
cause I can't say anything a b o u t  it. 

THE COURT: I'm n o t  going to f o r c e  somebody 
to stay on a jury when they told me in public 
t h e y  don't want t o  be here. That's not good 
for YGU arid it's not good for your client. 
Far that reason I mean, i f  you want t~ 
replace them now, YGU know, and give t h e  State 
a shot at them after you're done, or we can 
j u s t  avoid questioning them, it's up to you. 
But I don't w a n t  h e r  to stay. She's already 
expressed an opinion a b o u t  n o t  wanting to SE 
here, and I don't want her to say anything o r  
Mr. Varellar; t o  say any th i r ;g  that is go ing  to 
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somehow affect the rest of the jurors, because 
we already know they're not going to be here. 

MR. SWISHER: I f  you're gGing t o  get r i d  
them, get two people in t h e r e  now. 

THE COURT: Okay .  Is t h a t  acceptable? 

MR. MOONEY [Prosecutor]: Fine. And hs can 
question them and 1 can get up and question 
t h e  t w o .  F i n e .  

The bench conference then terminated, and Blackham and Varellan 

&ere e x c m e d  because zlf their "views." (RE07) 

Presumably, t h e  court based his excusal of Melissa Blackham an 

her views r ega rd ing  capital punishment; no other possible basis for 

Blackham's removal f o r  cause appears in t h e  r eco rd .*  However, 

Blackham's v o i r  d i r e  answers d i d  n o t  show that she was disqualified 

to serve on Appellant's jury, and she s h o u l d  have been permitted t~ 

c m s i d e r  Appellant's case.  
- 

'Jnless a venireman is irrevocably c m m i t t e d  S e f ~ r ~  t h e  trial 

begins to v o t e  against the death penalty regardless of the facts 

and eircumstancfs of the case, he cannot be exc luded  for cause .  

Johnson v. State, 6 0 8  So. 2d 4 ( F l a .  1 9 3 2 ) ;  Cavis v .  Gezlrqia, 4 2 3  

U.S. 122, 97 S .  Ct. 3 3 3 ,  50 L. Ed. 2d 3 3 9  (1976). Prospective 

0 

" When questioned abou t  f r i e n d s  or relatives i n  law e n f o r c e  
ment, Elackham s a i d  t h a t  she had a step-uncle who was ofi the 
Baltimore C o u n t y  police, and a step-cousin who was a corrections 
officer in Finellas County at the time of Appellant's resentencing 
t r i a l .  (R554) She indicated that she did n o t  t h i n k  this would 
affect her ability t o  sit as an impartial j u r o r ,  b u t  she d i d  not 
know. (R554) Also, Elackharn answered, "Probably," when the 
prosecutor asked her if she thought it w a s  going to "upset" h e r  
" t o o  much" to l o o k  at c z r t a i n  pictures. ( R 6 O O )  These responses 
hardly rose to t h e  level G f  legitimate r e z s ~ r i s  for s t r i k i n g  someme 
f G r  cause, and the c o u r t  beloFj d i d  n o t  seen t o  base h i s  excusal of 
Blackham ofi t h e s e  respzlnses. a 
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a 

jurors may not be excluded far cause "simply because they v o i c e d  

general objections to the death penalty o r  expressed conscientious 

or religious scruples against its infliction." Witherspoon v. 

Illinois, 391 U.S. 510, 522, 88 S. Ct. 1770, 2C L. Ed, 2d 7 7 6  

(1986); L o c k h a r t  v .  McCree, 476 U . S .  162, 176, 106 5 .  Ct. 1755, 90 

L. Ed. 2d 137 (138€). 

A s  refined i n  Adams v. Texas, 445 U.S. 38, 100 S .  Ct. 2521, 65 

L. Ed. 2d 581 (1380), the applicable proposition of law is: 

a juror may not be challenged f o r  cause based 
upon his views about capital punishment unless 
these views could prevent  or substantially 
impair the performance of h i s  duties as a 
j u r o r  in accordance with h i s  instructions and 
h i s  oath. 

448 U.S. at 45. Accord Wainwriqht v. Witt, 4 6 3  U.S. 412, 105 S .  

Ct. 8 4 4 ,  83 L. Ed. 2 6  841 (1985); Foster v .  State, 18 Fla. L. 

Weekly S 215 <Flaw April 1, 1993). The Adams C o u r t  ruled that 

j u r o r s  c o u l d  not be excluded i f  they stated that t h e y  would be 

"affected" by the possibility of the death penalty since such indi- 

cation cGuld mean "only that the potentially lethal consequences of 

their decision would invest their deliberations with g r e a t e r  seri-- 

ousi iess  and gravity o r  would involve them emotionally." 4 4 8  U.S. 

at 4 9 .  

[Nleither nervousEess, emotional involvement, 
n o r  inability to deny o r  confirm any effect 
whatsoever is equivalent tG an unwillingness 
o r  an inability on the p a r t  of the jurors to 
follcw t h e  court's instructions and obey their 
oaths, regardless of t h e i r  feelings about the 
d e a t h  penalty. The grounds  for excluding 
these jurors were consequently insufficient 
under t h e  Sixth and Fourteenth Amendments. 

4 3  



448 U . S .  at 50. This standard for limiting the exclusion of jurors 

was specifically approved by the Court in Fa inwriqht v .  W i t t ,  469 

U . S .  at 4 2 3 - 4 2 4 .  In Gray v. Misaissim i, 481 U . S .  648, 658-659,  

107 S. Ct.  2045, 95 L. Ed. 2d 622 (1987), the Court explained t h e  

constitutional basis for the standard: 

It is necessary. . .to keep in mind the s i g -  
nificance of a capital defendant's right t o  a 
fair and impartial jury under the Sixth and 
Fourteenth Amendments. 

Justice Rehnquist, in writing for t h e  

"It is important to remember that  
not all who oppose the death penalty 
are subject to removal for cause in 
capital cases; those who firmly believe 
that the death penalty is unjust may 
nevertheless serve as jurors in capi- 
tal cases so long as they state clearly 
that they are willing to temporarily set 
aside their own beliefs in deference t o  
the rule of law." Lockhart v. McCree, 
476 US 162, 176, 90 L Ed 2d 137, 106 5 
C t  1758 (1986). 

Court, recently explained: 

The State's power to exclude for cause jurors 
from capital juries does not extend beyond its 
interest in removing those jurors who would 
"frustrate the State's legitimate interest in 
administering constitutional capital sentenc- 
ing schemes by not following their oaths." 
Wainwright v. Witt, 469 US, at 423, 83 L Ed 2d 
841, 105 S Ct 844. To permit the exclusion 
for cause of other prospective jurors based on 
their views of the death penalty unnecessarily 
narrows the cross section of venire members, 
It "stack[s] the deck against the petitioner. 
To execute [such a] death sentence would 
deprive him of his life without due process of 
law." Witherspoon v. Illinois, 391 US, at 
523, 20 L Ed 2d 776, 88 S Ct 1770, 46 Ohio Ops 
2d 368. 

The voir dire answers given by prospective juror Blackham did 

not demonstrate that she was disqualified to serve in accordance a 
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with the principles discussed above. The trial court's initial 

questioning on the subject of capital punishment showed t h a t  Black-- 

ham had no problem with i t  (R563): 

THE COURT:  Okay. All right. Let me ask 
Miss Blackham, and then 1 want to go down the 
row here, ma'am, are you opposed to the d e a t h  
penalty? 

:'EN I REWOMAN BLACKHAM : No . 
THE COURT:  Okay. Would y o u r  views on the 

d e a t h  penalty i n t e r f e r e  with or substantially 
impair, do you believe, your ability to make a 
decision in this case? 

VENIREWOMAN BLACKHAM: I don't believe s o .  

Later, ~ p o n  being questioned by t h e  prosecutor, Blackham expressed 

some discomfort over making a decision on life or death when she 

d i d  n o t  hear a l l  t h e  guilt-phase evidefice, but t h e  pr~secutor was 

able to allay her concerns (R574-575): 

MR. MOONEY [Prosecutor]: Does it bother  
you  a l l  that you don't havz the opportunity to 
hear all the evidence as to the guilt, and how 
the State of Florida proved the guilt of the 
Defendant? Does t h a t  bather X I Y G X I ~ ?  

VENIREWOMAN BLACKHAM: Yes. 

MR. MOONEY: What bothers you about that? 

VEr;xREWOMAN ELACRIIAM: 1 don' t feel com- 
fortable making a decision an life or death  
when I wasn't a party to the process before- 
hand. 

MR. MOONEP: Okay. I'm going t o  take a 
little bit of t h a t  burden  o f f  ~ G U  and t e l l  you 
you're going to hear about  what t h i s  =an d i d  
when he  k i l l e d  sameone. You'll hear the facts 
of that case but Y G U ' T ~  n o t  going t o  hear 
everythiiig in the crigir*al t r i a l .  There was 
about f i f t y  witnesses t h a t  were called during 
that t r i a l .  And the jury of twelve people 
found him guilty of first degree murder. In 
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this particular case, you're going to hear 
from two - -  what we're going to do is call 
live witnesses, two live bodies. You'll hear 
from the detective, a man by the name of Steve  
Porter, who was a detective with the Pinellas 
County Sheriff's Office at the time. And 
he'll tell you basically what the case was 
about, what the facts of the case were, some 
of t h e  things like that. So you get to hear  
about those facts. You'll also hear from Dr. 
Joan Wood, who is t h e  medical examiner, who 
will tell you a little bit about the cause of 
death. And we're going to give you t h o s e  
facts as to what happened. What I need to 
make sure everyone u n d e r s t a n d s  f i r s t  o f f ,  
that's not all the witnesses we have, and 
you're not here to second guess o r  to worry 
about the guilt. 'Cause he's guilty. He's a 
convicted murderer. Can you a l l  accept t h a t ?  

THE VENIRE: Yes. 

MR. MOONEY: Okay. Does that take a little 
bit of the burden off you? When you hear that 
some of the evidence you know, you'll 
basically hear everything. It's j u s t  not, you 
know, we would be here for a month of Sundays 
if we paraded a n o t h e r  fifty people and had to 
go through the guilt phase again and jumped 
into t h e  penalty phase.  Does that take a 
little b i t  of the anxiety o f f  you? 

VENIREWOMAN BLACKHAM: Well, y e s ,  

Blackham then answered flatly, "NO,'' when the prosecutor asked if 

the prospective jurors had any problems with the fact that t h e y  

were "not going to hear from all those witnesses." ( R 5 7 7 )  After 

Assistant State Attorney Mooney described the process  of weighing 

aggravating and mitigating circumstances, and the jury venire as a 

whole indicated that they "could do something like t h a t "  (R582- 

5 8 4 ) )  the fallowing dialogue took place  between thE prosecutor and 

Blackham (R584-586) : 

MR. MOONEY: Okay. You know, one of the 
ways that - -  you know, it's an easy question 

4 6  



to ask YGU, are you f o r  t h e  dEath penalty, i f  
you're f G r  Gr against i t ,  but t h e n  k i n d  of 
give us a little bit - -  when we try to put it 
in a spectrum. I've t a k e n  all these weirdo 
tests where they have, do YGU strongly agree, 
agree, have n o  o p i n i o n ,  strangly disagree - -  

o r  disagree and strongly disagree. You have  
this spectrum. You could put down at this end 
at a one that says I strongly disagree and put 
t e n  dGwn here, I strongly agree w i t h  the death 
penalty. There a c e  same p e o p l e  t h a t  would say 
if you t a k e  a l i f e  you d e s e r v e  to die. That's 
nzlt t h e  law. So you know, you can't be so far 
o f f .  

We had a juror m e  tine that s a i d  I believe 
in the death penalty, they should be terminat- 
ed with extreme prejudice. That's not fair 
f o r  anybody. 3n the other hand, we have the 
people that say it's not right. And I'm not 
here t o  debate? philosophical differences about 
that. That's a l r e a d y  been decided and we have 
t o  accept  that. 

I'm going to ask you all where you put 
yourself. Do you put yourself over here, 
terminate with extreme prejudice, or do you 
p u t  yourself o v e r  h e r e  and say n o ,  I can't do 
i t ,  that's n o t  right f a r  us. Miss Blackhsm, 
w l A a L  do you think, where you a r e  at? ..I. - c 

VENTREWOMAN ELACKHAM: S o r t  of in the 
m i d d l e .  

MR. MOONEY: S o r t  of in the middle. Okay. 

VENIREWOMAN BLACKHAM: H o ~ e v e r ,  that was 
based ~n t h e  information that 1 had p r i o r  to 
today . 

MR. MOONEY: Okay.  Well 

VENIREWOMAN BLACKHAM: I mean, that was my 
feeling before. I'm having difficulty with 
t h i s .  

MR. MOONEY: And I'm n o t  going to k i d  you 
t o  say it's an easy thing. Obviously, it's 
not. Now with what y o u ' v e  heard, do you 
put yourself square in the middle or are you a 
little bit to thtz right of strongly disagree, 
or little bit to the l e f t  toward strangly 
agree? 
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VENIREWOMAN BLACKHAM: Probably in the 
middle and a little b i t  --'I 

M R .  MOONEY: To t h e  strongly disagree? Is 
that about imposing - -  in other words, if you 
had to put yourself an one side you're more 
towards nzlt irnposiiig than imposing? 

VENIREWOMAN BLACKHAM: Probably. 

Finally, the following exchange occurred between the prosecutor and 

Elackham (R600-601): 

MR. MGCNE':: I'm going to sit down now. Is 
there a i iy th ing  t h a t  t j z ' v e  talked about - -  W e  
haven't talked about that you want tG bring t o  
our  attentim? Here's your l a s t  chance t o  say 
i t .  The judge gave yoil all the opportunity at 
the beginning when we read t o  you t h e  fact 
that he was convicted of f i r s t  degree murder, 
of looking a t  life imprisonment with no possi- 
bility of parole for twenty-five years,  or 
death by electrccution, and I was surprised 
that p e c p l ~  didn't r a i se  their hand. Are 
there people now that after they heard this 
and talked about it a little b i t  that basical-- 
ly j u s t  want t o  say no, I don't want make this 
decision? 

VENIREWOMAN BZACKIGX: I d ~ n '  t. I t h o u g h t  I 
made that clear. 

The two portions of voir d i r e  quoted last above indicate, at 

m o s t ,  that Slackham was having "difficulty'' go ing  through t h e  j u r y  

s e l e c t i ~ n  process in Appellant's case, and d i d  n o t  particularly 

want to make a decision as to whether Appellant should receive a 

death sen tence  GT a s m t m c e  of life imprisonment. However, none 

of Blzckham's responses indicated that she c o u l d  n o t  o r  would not 

f i ; l l o w  t h e  law upon which she wauld be instructed by the court; she  

did not r e t r e a t  i f i  any substantial way from her original answers t o  

t h e  court that she was n o t  Gpposed to the d e a t h  penalty, and t h a t  

0 her views an t h e  death penalty would not interfere w i t h  or sub.- 
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stantially impair her ability to make a decision in the instant 

case.  Most likely, Elackham was not the only prospective juror who 

had some qualms about  going through t h e  death-qualification pro- 

c e s s ,  and who would rather no t  have t o  make t h e  difficult d e c i s i o n  

on what s en tence  t o  recommend, b u t  these a re  simply n o t  EactGrs 

which disqualify a juror f r s m  service i n  accordancewith the  p r i r  

ciples discussed above, and the c o u r t  applied an incorrect legal 

standard in letting Blackham off the hook simply because she may 

not have wanted to be in the courtroom. 

FerhaFs an even more egregious error appears i n  t h e  t r i a l  

cGurt's failure t o  allow Appellant's a t t o r n e y  to question prospec- 

t i v e  jurors Blazliharn and Varellan a t  a l l  before he excused them afi  

his own initiative. Defense Counsel John Swisher's entire v o i r  

d i r e  before Blackham and Varellan were excused consisted of the 

following (R605): 

THE COURT: Mr. Swisher? 

MR. SWISHER: I'm going t z l  go through each 
one of you and ask you a q u e s t i t x i  t h a t  you may 
or may nzlt want to d i s c u s s  with me, if YGU 

don't, t e l l  me. But it's something t h a t  may 
be a factor in t h i s  case. And I kind of I 
like to know a little b i t  about your back-- 
g r ~ ~ n d .  I f  Y O U  prefer  t G  talk to 'iis a h o u t  it 
in p r i v a t e ,  say s o .  We can arrange to d~ that 
also, okay, outside the presence of the other 
j u r s r s .  And I want t o  start with Miss I 
c a n ' t  read my writing, Blackham, is that 
right? 

VENIREWOMAN GLACKHAM: Uh -huh. 

MR. SW I SHER : I s  t h e r e  anything in your 
family background 



Thereupon the court interrupted the examination and asked counsel 

to approach the bench and excused Varellan and Blackham. (R606) In 

O'Connell v .  State, 450 So. 2d 1284 (Fla. 1 3 8 5 ) ,  this Court con- 

demned the trial judge's excusal of t w o  death--scrupled j u r o r s  a f t e r  

their v o i r  d i r e  examination by the prosecutor where defense counsel 

had iio apportunity t o  examine these jurors o r  try t G  rehabilitate 

themag Counsel f o r  Appellant here likewise was g i v e n  no chance t o  

question Blackham (zlr l iarel lan)  about her  views on capital 

punishment, o r  any other subject, before the c o u r t  struck her on 

his own motion. For the court tG decide that he had heard enough 

after t h e  prosecutor completed his questioning, without giving t h e  

defense any Gpportunity whatsoever to attempt to rehabilitate the 

juror, which is what the trial judge in O'Connell did, violated 

Appellant's right to due process and to an impartial jury. 

It is instructive to ~ ~ m p a r e  t h e  v a i r  dire conducted in the 

instant case with the voir dire in Sanchez-Velasco v. State, 570 

S o .  2d 308 (Fla. 1990). There the trial judge asked a general 

screening question of prospective jurors regarding scruples against 

the d e a t h  penalty. This Court agreed that the initial question 

tJas not adequate by itself'* t~ disqualify potential jurors. 570 I *  

So. 2d at 915. K G W ~ V ~ ~ ,  no reversible error was committed because 

In Green v .  S t a t e ,  5 7 5  S o .  2d 796 (Fla. 4 t h  DCA 1991), the 
court applied O'Connell in the c o n t e x t  ~f a non-capital case, 
reversing where the trial court had excused two jurors who expres- 
sed doubt that they c o u l d  be impartial due to their feelings abou t  
alcahol and drug abuse without allGwing defense counsel to examine 
e i t h e r  j u r o r  before they were excused. 
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follow---up questions were asked of all j u r G r s  W h G  indicated oppGsi--- 

tion to the death penalty. No juror was excused unless he o r  she 

indicated unequivocally that he tr she c o u l d  not follow the law. 

Here, nG questioning of Melissa Elackham occurred that showed that 

she could nct follow the law. To the extent that the trial court 

may have gleaned t h e  impression that Elackham could nr>t follow the 

law based upon her questioning by t h e  court and the prosecuting 

attorney, he acted precipitously in excusing Elackham sua s p ~ n t ~  

without hearing her  answers to the questions that A p p e l l a n t ' s  

attorney -was going to ask her. 

The exclusion from a capital jury of a juror who is qualified 

t~ se rve  violates t h f  rights to an impartial jury and due process 

of law of the p e r s o n  to be sentenced. Gray v. Mi ssissippi; Davis 

v. Georsia ; WithersP o m  v .  Illinois; Amends. VI and XIV, U.S. 

Const.; Art. I, 55 9 and 22, F l a .  Const. Melissa Blackham was 

impropsrly removed from Appellant's j u r y ,  and Appellant's sentence 

of  death must be vacated as a r e s u l t .  

ISSUE 1 1  

THE COURT BELOW ERRED IN PERMITTING 
THE STATE TO PRESENT EXTENSIVE HEAR- 
SAY EVIDENCE AT APPELLANT'S RESEN- 
TENCING PROCEEDING, SOME OF WHICH 
AFPELLANT HAD NO OPPORTUNITY TO 
CONFRONT OR REBUT. 

Generally, hearsay evidence is inadmissible, and any witness 

(except an expert) must have personal knowledge of the matters 

about which he t e s t . i f i e s .  5s 90.604, 90 .802 ,  Fla. Stat. (1991). 

In capital sentencing prcceedings, however, "[a]ny . * . evidence 
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which t h e  c o u r t  deems t o  have probative value may be rece ived  

regardless ~f its admissibility under the exclusionary rules of 

evidence, provided th2 defendan t  is accorded a fair o p p o r t u n i t y  t o  

rebut any hearsay stat .ements.  " 5321.141( 1) , Fla. Stat. (1991). 

The defendant's right to c o n f r o n t  and cross-,exarnine the witnesses 

against h i m  a p p l i . e s  at the sentencing phase G f  a capital trial. 

E n s l e  v. S t a t e ,  435 So. 2d 803  (Fla. 1383); Walton v. State, 481 

So. 2d 1197, 1200 {Fla. 2 9 8 6 )  ( "ThE sixth amendment right of ai i  

accused to confront the witnessEs against him is a fundamental 

right which is a p p l i c a b l e  not m l y  i n  the guilt phase, but in the 

penalty and sentencing phases as well.") 

The State's Fresentati.on below conc~rning other violent felo-"- 

n i e s  of which Appellant had been convicted was based largely U ~ G A  

hearsay evidence. For example, Jerry Rowlett conceded t h a t  his 

testimony regarding t h e  assault upon M r s .  AdducckiiG a t  the Haw- 
@ 

t h o r n e  Hotel was based s o l e l y  upon ;hat other peGple had told him, 

specifically, his interview with t h e  victim t-wo days after the 

incident., and that. he had ncj personal knowledge as to what t o o k  

place, (R862-863) The State's evidence as tG the Oregon robbery 

a l s ~  m i l s t  have been hearsay, most likely from an interview with the 

victim of that incident, to the extent that it dic! not come from 

Appellant's own (inadmissible) statements to the police. ( P l e a s e  

10 see Issue 111 in this B r i e f . )  

lC One Gf the reasons t h a t  the  Court vacated Appellant's 
d e a t h  sentence in h i s  prev ious  appeal was that the State Kent too 
far in Fresenting evidence cf Appellant's prior violent f e l o n i e s  by 
introducing i n t o  evidence a tape recording of an interview that 

(continued . . . )  
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Additional hearsay came in o v e r  defense ob je t c t i cns  d u r i n g  t h e  

testimony of former detective Steve Porter when he recounted what 

Detective George Simpscln of: t h e  C i t r u s  County Sheriff's Office told 

him regarding what infGrmatian had been given to Appellant prior to 

his interview with the detectives from Finellas County (R883-855), 

and when PGrter told the jury what Rsbecca Borton had t o l d  another 

detective about seeing Karen Nieradka with Appellant . (R903--911) 

This issue will concentrate, however, upon particular hea r say  that 

came in during Gary Wrigh t ' s  testimony, as well as the p r i o r  testi- 

mony of the three "jailhGuSe snitches" that was read by the prose- 

cutior*. 

Gary Wright t e s t i f i e d  about the robbery at Jean's Food Center 

in Coguille, Oregon in 1973, and Appellant's arrest for that 

offense. (R795- 839) During cross--examinatian, Wright acknowledged 

that he was aware of Appellant's mental problems, and knew that 

Appellant had been in the h o s p i t a l  sincE he Gas a teenager. (R827) 

On redirect: of W r i g h t ,  the prosecutor asked whether Appellant had 

been evaluated by a doctor in the course of the armed rcbbery case, 

to which Wright responded in the affirmative, and further stated 

that he had reviewed the doctor's report f r o m  the state hospital 

that was submitted in the case, (R832) The prGsecutor then asked, 

"And did it indicate that he was feigning or faking these?" ( R 8 3 2 )  

lo ( .  , .continued) 
Jerry Rawlett [or "Rol~tte," as his surname is spelled in the 
opinion] conducted with t h e  victim of the Nevada incident, Mrs. 
Adducchio: t h i s  was ev idence  which Appellant c o u l d  not confront, 
cross--examine, o r  rebut. Rhodes v .  State, 5 4 7  S G .  2d 1201, 1204 
( F l a g  1983). 
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Appellant's objection to t h e  question was overruled, and the prose- 

cutor asked i f  Wright recalled what the doctor's r e F G r t  said about 

Appellant's mental condition. ( R 8 3 2 - 8 3 3 )  Wright answered, "That he 

did n o t  appear t o  have a mental condition, as I recall. I don't 

have that particular repart with me t c d a y .  E u t  h i s  actions on t h e  

26th appeared fake to ne. They werentt indicative of the actions 

I had seen FriGP: to that." (R833) Shortly after Wright gave this 

testimony, defense C G U S I S ~ ~  moved the court for a mistrial because 

he had never s e e n  thE doctor's r e p a r t  in question, and was unable 

to c o n f r o n t  it. (R833-535) The court apparently saw the error of 

h i s  ways, as t h i s  t i m e  he sustained t h e  abjection, but. refused 

counsel's request t~ instruct t h e  jury to disregard any reference 

tG the doctor's repart ,  and did not grant a m i s t r i a l .  Clearly, 

what was contained in a l i  anonymous doctor's written report was 

hearsay that Appellant could n o t  cross-.examine, confront, or  rebut, 

and Wright's references to the report should n o t  have been permit- 

ted. The implication t h a t  the d o c t o r ,  whGever he was, had de te r - -  

mined t h a t  Appellant n o t  only d i d  n o t  have any mental condition, 

b u t  gas faking symptoms of mental illness, obviously was very dama- 

ging to A p p e l l a n t ' s  efforts t o  establish t h e  mental problems that 

he had as a result of his h o r r i b l e  childhood and deprived upbring-. 

ins, which f o r m e d  the core of the case in mitigation. Appellant's 

jury must necessarily have viewed A p p e l l a n t ' s  case with a jaundiced 

eye in light of Wright's testimony, and he was manifestly preju, 

d i c e d  by t h e  U S E  ~t this hearsay. 

0 
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With regard to the State's reading of the testimony of Harvey 

Duranseau, Michael Allen, and Edward Cottrell from the guilt phase 

of Appel1ant"s previous trial, the subject of former testimony is 

addressed in both the Evidence Code and the Florida Rules of C r i m i -  

nal Procedure. Florida Rule of Criminal Procedure 3.640(b), which 

defense counsel cited below (R950), and which applies in the con- 

text of the granting of a new trial, provides as follows: 

(b) Witnesses and Former Testimony at New 
Trial. The testimony given during the former 
trial may not be read in evidence at the new 
trial unless it is that of a witness who at 
the time of the new trial is absent from the 
state, mentally incompetent to be a witness, 
physically unable to appear and testify, or 
dead, in which event the evidence of such 
witness on the former trial may be read in 
evidence at the new trial as the same was 
taken and transcribed by the court reporter. 
Before the introduction of the evidence of an 
absent witness, the party introducing t h e  
evidence must show due diligence in attempting 
to procure the attendance of witnesses at the 
trial and must show that the witness is not  
absent by consent or connivance of that party. 
Amended Sept. 24, 1992, effective Jan. 1, 1993 
(606 So.2d 227). 

The Evidence Code provides an exception to the hearsay rule 

for former testimony where the declarant is unavailable. fi 90.804, 

Fla. Stat. (1991). Section 90.804(1) defines unavailability in the 

f ol 1 owing t ems : 

90.804 Hearsay exceptions; declarant 
unavai 1 abl e . 

(1) DEFINITION OF UNAVAILABILITY.--"Un- 
availability as a witness" means that the  
declarant: 

(a) Is exempted by a ruling of a court on 
the ground of privilege from testifying con- 
cerning the subject matter of his statement; 
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(b) Persists in refusing to testify con- 
cerning the subject matter of his statement 
despite an order of the court to do so; 

( c )  Has suffered a lack of memory of the 
subject matter of his statement so as to 
destroy his effectiveness as a witness during 
the trial; 

(d) Is unable to be present or to testify 
at the hearing because of death or because of 
then existing physical or mental illness or 
infirmity; or 

(e) Is absent from the hearing, and the 
proponent of h i s  statement has been unable to 
procure h i s  attendance or testimony by process 
or other reasonable means. 

However, a declarant is n o t  unavailable as a 
witness if such exemption, refusal, claim of 
lack of memory, inability to be present, or 
absence is due to the procurement or wrongdo- 
ing of the party who is the proponent of his 
statement in preventing the witness from 
attending or testifying. 

Former testimony may not be substituted for oral evidence 

where the witness is available, Abbe v .  Abbe, 68 So. 2d 565 (Fla. 

1953), and the burden is upon the party seeking t o  use the former 
a 

testimony to demonstrate the unavailability of the witness. 

-, 575  So.  2d 181 ( F l a .  1991); Outlaw v. State, 269 So. 

2d 403 (Fla. 4th DCA 1972). The State was required to establish 

what steps it took to secure the appearance of the three "jailhouse 

snitches." McClain v. State , 411 So. 2d 316 (Fla. 3d DCA 1982). 

The State's own witness, Joy Walker, an investigator with the state 

attorney's office, established that the State took no steps to 

secure the appearance of Duranseau or Allen or Cottrell. All the 

State did was to ascertain that the three were in various prisons; 

Walker admitted that she did not make any efforts to have them 

transported to the courthouse for Appellant's penalty trial. 

a 
5 6  



(R958) Subsection (l)(e) of Florida Statute 90.804 (which is the 

only subsection even arguably applicable here) clearly requires 

more than merely establishing the whereabouts of the witnesses. 

The proponent of the former testimony must employ llprocess or other 

means" in order to try to procure the attendance of the witnesses, 

which the State failed to do. Although it might have been diffi- 

cult to secure the presence of the two out-of-state witnesses, 

nothing in the record suggests that this could not have been accom- 

plished. See Chapter 942, Florida Statutes (1991), Interstate 

Extradition of Witnesses, which is a uniform act that has been 

adopted in both Ohio, where Allen was incarcerated, and Illinois, 

where Duranseau was incarcerated. 2 3 A  Fla. Stat. Ann. 100-101 

(Supp. 1993). And securing the presence of the in-state witness, 

Cottrell, should have been as simple as presenting an order to 

transport to Judge Baird for  his signature. If these witnesses 
0 

were necessary to the State's case, the State should have made a 

determined effort to bring them before the jury to t e s t i f y  in per- 

san.  This Court emphasized the importance of "live" testimony in 

the capital sentencing context in Corbett v . State, 602 So. 2d 

1240, 1244 (Fla. 1992), in which the Court required that a substi- 

tute judge who did not hear the evidence presented during penalty 

phase must conduct a new sentencing proceeding before a jury, and 

may not  re ly  upon the "cold record." Neither the judge nor the 

jury below heard the testimony that occurred at Appellant's origi- 

nal t r i a l ,  and both should have had the benefit of '*live" testimo- 

ny, rather than the "cold record" of the witnesses' previous testi- 

0 
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mony. The State utterly failed to demonstrate t h e  unavailability 

of the three witnesses in question, and the trial court should n o t  

have permitted their tsstimony to be read ta Appellant's j i lry.  

Even if the State had carried its burden of proving that 

Duranseau, Allen, and Cattrell could not be brought to c ~ u r t  f o r  

some reason, it is questicnable that their prior testimony quali-. 

fied as admissible "fzlrrner testimony" E; i th in  the meaning af section 

9 0 . 8 0 4 ( 2 ) ( a ) ,  Florida Statutes (lPgl), which prGvides for admission 

of testimony given by an unavailable witness a t  another hearing i f i  

t h e  same o r  different proceeding if the party against whom the tes-" 

timony is offered "had an opportunity and similar motive t o  develop 

the testimony by direct, c r o s s ,  o r  redirect examination." While 

Appellant, through h i s  former counsel, had an opportunity to cross- 

examine the witnesses in question when Appe l lant  was tried before, 

it must be rernemb2red t h a t  they  were quilt phase wi tnesses .  A s  

this Court has recognized, "'Substantially different issues arise 

@ 

during the penalty phase of a capital t r i a l  that require analysis 

qualitatively different than that applicable to t h e  guilt phase."'  

Lawrence v. State, 18 F l a .  L. Weekly S 147, 148 ( F l a .  Mar. 11, 

1933) [gucting CastrG v. State, 547 S o .  2d 111, 115 ( F l a .  1939).] 

A p p e l l m t ' s  motive to develop the testimony af  Duranseau, Allen, 

and Cct . t re l l  a t  t h e  G - - -  u i l t ,  shase  of h i s  previous trial may have been 

much different t h a n  it would have been had they testified at 

Fenalty phase, and it is n o t  clear that the previous testimony of 

these witnesses met the requirements f o r  an exception to the hear 

say rule pursuant to the terms of the Evidence Code. a 
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For these reasons the testimony that was read by the prosecu- 

tor below did not qualify for  admission as an exception to the 

hearsay rule, and Appellant had no way to vindicate his r i g h t  to 

confront and cross-examine the witnesses when they testified by way 

of a written transcript. See Rhodes, 547 Bo.2d at 1204 (Appellant 

did not have opportunity to confront and Cross-examine witness who 

"testified" via tape recording). 

One can only speculate as to why t h e  State felt the need to 

present the former testimony of the three "jailhouse snitches" at 

all. A resentencing is not a retrial of the defendant's guilt or 

innocence, Chandler v. Stat e, 534 So. 2d 701, 703 (Fla. 1988), and 

yet it seems that the evidence in question was primarily designed 

to convince Appellant's sentencing jury he was "really guilty." 

Some of what the three witnesses had to say may have been relevant 

to the aggravator of a homicide committed during the course of 

another felony, in this case, sexual battery or attempted sexual 

battery. (Edward Cottrell's testimony was the only evidence pre- 

sented throughout the proceedings below which directly implicated 

Appellant in an act of non-consensual sex.) But there was no jus- 

tification for presenting portions of the witnesses' testimony that 

did not relate to any aggravating circumstance, and served merely 

to cast Appellant in a bad light. Particularly outrageous was the 

testimony of Harvey Duranseau that Appellant threatened to kill 

anyone who "snitched" on him. (PR2083) Testimony suggesting that 

a defendant in a capital case would kill again has been condemned 

by this Court as "highly prejudicial." perrick v. State, 581 So. 

@ 
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2d 31, 36 (Fla. 1991). See a l s o  Teffeteller v. Sta te, 439 So.2d 

840 (Fla. 3983); u a n t  Y ,  S t a t e  , 194 So. 2d 612 ( F l a .  1967) 

(improper for prosecutor to argue that jury should recommend the 

death penalty because the defendant might otherwise be released 

from prison and kill a g a i n ) .  Even at penalty phase, where the 

scope of evidentiary admissibility is somewhat expanded, the 

evidence must meet the basic test of relevance. Chandler; §§ 

90.402 and 921.141(1), Fla. Stat. (1991). The testimony at issue 

contained matters that were not relevant, but were highly inflamma- 

tory ,  and so the improper admission of this testimony can in no way 

be deemed harmless error. 

By admitting the former testimony of Harvey Duranseau, Michael 

Allen, and Edward Cottrell, the court below deprived Appellant of 

rights guaranteed by the Fifth, Sixth, Eighth, and Fourteenth 

Amendments to the Constitution of the United States and Article I, 

Sections 2, 9, 16, 17, and 22 of the Constitution of the State of 

Florida, including the rights to due process of law and confronts- 

tion of witnesses. See Gardner v. Florida , 430 U.S. 3 4 9 ,  362, 97 

5. Ct. 1197, 51 L. Ed. 2d 393 (1977) (denial of due process when 

death sentence imposed based in part on information defendant had 

no opportunity to deny or explain). The jury's death recommenda- 

tion was tainted by its receipt of t h i s  evidence,  and t h e  resulting 

sentence of death must be vacated. 

@ 
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ISSUE I 1 1  

THE COURT BELOW ERRED IN PERMITTING 
THE STATE TC INJECT IRRELEVANT AND 
PREJUDICIAL MATTERS INTO THE PRO- 
CEEDINGS EELOW / INCLUDING EVIDENCE 
OF APPELLANT'S STATEMENTS FOLLOWING 

WHICH WERE OBTAINEC IN VIOLATION OF 
APPELLANT'S CONSTITUTIONAL RIGHTS. 

HIS ARREST FOR ROBBERY I N  ~ R E G ~ N  

In Issue 1 1  of his b r i e f ,  Appe l lant  has discussed t h e  inad-- 

missibility of c e r t a i n  hea r say  evidence that was adduced at Appel- 

lant's new penalty phase. This issue deals with the State's injec. 

t i o n  i n t o  t h e  proceedings of other improper matters, by way of 

argument and evidence. 

Curing the prosecutor's opening  statement to t h e  j u r y ,  he was 

describing the manner in which Karen Nieradka allegedly was killed, 

@ and said ( R 7 7 8 ) :  

So he [Appellant] took her [Nieradka] into 
t h e  old hotel. Afid he :anted t.o have sex with  
her, and she refused.  H e  became angry. He 
became so angry that he put h i s  hands around 
her throat, and squeezed and squeezed and 
squeezed, until Karen Nieradka--- 

At that point, counsel for Appellant objected that t h e  prosecutor 

xas appealing to the emotions of the jury and was attempting to 

argue two inapplicable aggravating circumstances, especially 

heinous, a t r o c i o u s ,  01: cruel, and c o l d ,  calculated and premeditat- 

e d ,  ( R 7 7 8 - 7 7 9 )  Counsel asked f o r  a cautionary instruction to be 

g i v e n  t o  t h e  jury, b u t  t h e  cGurt overruled t h e  objection. ( R 7 7 9 )  

The prosecutor then cont inued his argument in the same vein ( R 7 8 0 ) :  

Strangulation takes time. You don't pull a 
trigger and they die. You dan't stab them i n  
t h e  heart  and they die. Strangulation t a k e s  
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This 

time. And manual strangulation takes putting 
t h e  hands on the throat and pressing until the 
life is gone. And that's what he did in this 
case. He strangled her to d e a t h .  

argument did a c t  pertain to any o f  t h e  aggravatGrs 

apFlicable t o  this case .  It appears, as Appellant's attorney 

argued, that the p r o s e c u t o r  was attempting t o  argue RAC and/or CCP, 

but in Appellant's p r e v i o u s  appeal, this C o u r t  found these factors 

inapplicable under the f a c t s  Gf t h i s  case, Rhodes v .  State, 547 SG. 

2d 12C1, 1207 (Fla. 1989), and the prosecutar d i d  not attempt to 

have the jury instructed on them during the  charge conference 

below. (R1112-1120) The irrelevant argument could only have been 

an improper attempt to inflame t h e  j u r y  and prejudice them against 

Appellant, and the trial court should have take c o r r e c t i v e  action 

after the argument o c c u r r e d .  

The other matters invclved in this issue t o o k  place when 

improper evidence was admitted during the testimony of Gary Wright, 

the former  police afficer for the City of Coquille, Cregon, who 

descr ibed  an armed robbery that Gczur red  at Jean's Food Center in 

that c i t y  back in 1973, for which Appellant was p r o s e c u t e d .  The 

prosecutor below asked Wright whether he was a b l e  t o  determine what 

Appellant had done prior to committing the robbery, "how he 

obtained the weapon, things like that?" (R799) Wright answered, 

1177 L e ~ , ' '  whereupon t he re  was an o b j e c t i m  by defense counsel to the 

relevancy of this line of questioning, as it was an attempt by t h e  

State to prove the cold, calculated and premeditated aggravating 

c i r c u m s t a n c e ,  which this Court had already found to be inapplicable 

in its Gpinion  in t h i s  case.  (R'799.-801) 
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Wright went on  to testify t h a t  Appellant had recruited a 16 

year o l d  boy to drive a vehicle, which t.hey had borrGwed that rncrn-7 

i n g ,  d u r i n g  the robbery. (RS01-802) The boy was supposed to get 50 

p e r c e n t  of the proceeds .  ( R 8 0 2 )  I I e  had taken a . 2 5  automatic that 

was used  in t h e  r o b b e r y  f ro in  h i s  mother's h o u s e ,  as well as  s i x  

-- L u ~ ~ d s  of ammunition, and a wig t h a t  Appellant wore d u r i n g  t h e  

robbery. (RGG2) En r o u t e  t G  the store, Appellant and h i s  zohGrt 

t - e s t - f i r e d  t.he gun t.o m a k e  sure t -ha t  i t  worked, sac! that t h e  ammu- 

n i t i z l n  %as g ~ ~ l d .  < R e G 2 )  

The testimony in questiGa appears t o  have been an attempt t~ 

establish CCP as it related to the Cregon robbery; no z l ther  reasan 

f o r  eliciti~g it is  ev lde i i t  However,  aggravating circumstances . .  

that n i g h t  be applicable t,a some cz l l la te ra l  offense canno t  be used 

i ~ i  aggravation of the crime for which t h e  de fendan t  is being  sen--  

t e n c e d .  See m a s a t  e l  3 7 6  SG. 2d 1249 (Fla. 1979) ( s e n t e n c -  

in,- caurt's cmsideration of h e i n o x  aiid a t r o c i ~ u s  nature of 

attempted murders that Gccilrred contemporaneGusly w i t h  murder f G r  

which appellant was being s e n t e n c e d  constituted i r n p r G p E r  cansider - 

a t i o f i  cf non-statutory aggravating f a c t o r ) ;  Perry v. St-ate, 5 2 2  S o .  

26 8 1 7  {Fla. 1.988] ( p r e m e d i t a t i G n  and planning t h a t  went i n t o  

mother- f e l o r r y  t h a t  the deferidant committed at the same time he 

committ-ed t h e  m u r d e r  f o r  which he was being sentenced could n o t  be 

transferred to the m u r d e r  f a r  purposes of CCP); GGrham il, S t a t e ,  

4 5 4  SG. 2d 556 (Fla. 1984) (same). Furthermore, while the State is 

permittEd to introduce Same Gf the d e t a i l s  surrounding a conviction 

for a prior violent f e i o n y  in a capital sentencing Frczeeding, t h i s  
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C m i r t  recognized in Appellant's previcus i i p ~ e a l  that ,  such testimmy 

is subject to certain limits. Rhodes, 547 SG. 2d a t  1 2 G 4 . 1 2 0 5 .  

The  S t a t e  ventured beyond reasonable limits when i t  introdaced 

evidence regarding the degree of planning that went i n t o  a robbery 

that occurred almost two decades befGr? A2pellant. Fa5 sentenced for 

t h e  Nieradka homicide. Such detailing of a collateral offense f o r  

which s e n t e n c e  has  a l . ready  h e m  inposed invites punishment fzlr it, 

a double j e o p a r d y  viclation. cf. 'u'nited S t a t e d  v. H a l ~ e r ,  49C U.S. 

3 3 5 ,  109 S .  Ct. 1892, 104 L. Ed. 2d 487 (1989) (although sanction 

denoixinated 'civil,' when it c o u l d  ~ n l y  be punishment f o r  offense 

already p u n i s h e d ,  sanctiGn violated double jeopardy; u s e  of details 

invites jury to punish p r i o r  offense); Graham v. west 'Ji r s i n i a ,  2 2 4  

V.S. 61-6, 3 2  S .  Ct.. 5 8 3 ,  556 ,  56 L. Ed, 917 ( 1 9 1 2 )  (approving a 

hab i tu . a ! i za t lon  statute, but n o t i n 5  it limited ev idence  ta f a c t s  ar 

p r i o r  offense and offender's identity, not. reopening ques t io i i s  of 

guilt, u n l i k e  jntrodueing details). 

In addition, the State should not. have been permittEd to u s e  

Appellant's own s t a t e r n z n t s  to the police that he made a f t E r  his 

a r r e s t  fr;r the Gregzlii rzihbeiry. The c o u r t  and counse l  took up the 

question of the admissibility of Appellant's statenents o u t  af the 

presence of t .he j u r y .  (R804--318) After some i n i t i s 1  confusion 

r e g a r d i n g  whether Miranda v .  A r i z o n a ,  384 U . S .  436, 8 6  S .  C t .  1.602,  

l €  L. ~ d .  2d 6 3 4  (l3GG), w s s  applicable in 1 3 7 3  vhen the statements 

w e r e  made (RS34), the testimony of Gary Wright was pro f f s t r ed  as t o  

t h e  circumstances surrounding Appellant's statements. (R805-814) 
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Wright t . e s t i f i e d  that they "had Miranda i n  1973," and he read 

Appellant h i s  rights from a card on November 20. (R805-8OG) Appel-- 

lant d i d  not waive his right on that date; [h]e did n o t  desire to 

talk," and wanted a lawyer. (RS06,813) The following day, Appel- 

lant refused to talk and asked for a lawyer, whereupon Wright "quit 

questioning h i m . "  (RS11,183) However, on the 21st, Appellant ini- 

tiated a conversation as he and Wright were returning to jail. 

(RSll-813) Appellant made mention of being in a mental institution 

in California and said that he was going to use that as a defense 

to a v o i d  prosecution f o r  armed robbery, b u t  that he really was n o t  

crazy. (R811) Wright "mentioned c r a z y  look [sic] a f o x ,  and he 

said y e a h . "  (RSll) On November 2 3 ,  Appellant sent a note stating 

that he wanted to g i v e  a complete statement in exchange for a 

promise of psychiatric help. (R307) Wright  did not make Appellant 

any promises of psychiatric h e l p ,  but tGok a t a p e d  statement in 

which Appellant confessed to the robbe ry  at Jean's Market .  (R806- 

8 0 8 )  Wright reminded Appellant of his Miranda rights by asking him 

"if he had remembered the Miranda rights I had read to him. And he 

i n d i c a t e d  that he had." (R807) 

Appellant GbjEcted to the statemer*ts as being violative of 

Miranda, and objected on relevancy graunds as well. (R811-512,814-, 

815) However, t h e  court r u l e d  that "the statements given by the 

Defendant were given k n o c ~ i n g l y ,  freely, vGluntarily after bei i , . j  

made aware of h i s  Miranda rights and a f t e r  he voluntarily waived 

those rights." (RZlS-816) The court further found that Appellant's 

statements were "admissible as relevant to the issue of his mental 
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capacity, meiital s t a t e  and t h e  nature and motive, planning, p r e p a r -  

ation of t h e  crime which is being p u t  fcrward as part of the aggra- 

vating circumstances." (R81E) The c o u r t  permitted Appellant t o  

have a s t a n d i n g  Gbjection t o  t h e  s t a t e m e n t s .  (R818) Wright t h e n  

testified i n  t h e  presence  of t h e  j u r y  about  t h e  s t a t e m e n t s  Apse1 

!ant made oii November 21, 1973 when Wight was retfirriing Appellant. 

to j a i l  following court prGceedings ( t h e  " c r a z y  l i k e  a fox ' '  ey;i 

s o d e ) ,  as z e l l  as the s t a t e n e n t s  AppEllant made on t ape  on Novernbei- 

23. (Re19 8 2 2 )  During t h e  taped statement, Api;el lant  discussed 

planning t h e  r o b b e r y  w i t h  Chuck Woolford aiid preparing f o r  it, a s  

well as details of how the i ' G b L - - - '  u c L y  --- Executed, and * v L - &  W l L ( 1 1 .  he and: 

Woolfard  did a f t e r w a r d .  ( R 8 2 0 - 8 2 1 )  When Wright asked  Appellant 

what was g o i n g  t h r o u g h  h i s  mind at t h e  time of the robbery, Appel- 

lant s a i d  t h a t  h e  was nc;t nervous  GT: scared ,  t h a t  he kind  of got a 

h i g h  o u t  of i t .  (R821-522) Wright t e s t i f i e d ,  ''I t h i n k  h i s  words 

were kind G f  g e t s  you l ip , ' '  < R E 2 2 1  Wright asked Appe!:ant d i l r i ng  

the interview what he would have done I f  a p e l i c e  officer had came 

upon t h e  s c e n e .  ( R 8 2 2 )  Appellant answered that "it would depend on 

t h e  situation, b u t  that he WGU~C: defend himself." (X322) 

~2;1;~: :af i t  ~ i z ~ ~ i l i :  f i r s t  n o t e  t h a t  t h e  trial c m r t ' s  remarks t h a t  

Appellant's statements were relevant tc; the "nature and motive, 

planning, p r e p a r a t i o n  of t h e  crime Fjhich is being p u t  forwarc? as 

p a r t  of t he  aggravating circumstances" lend f u r t h e r  support t o  t h e  

i i c j t i o n  thiit. the S t a t e  ~ i a ~  attempting to p r ~ v e  a ~ ~ ~ - - ~ t ~ t ~ i t o r y  

a g g r a v a t i n g  f a c t o r ,  namely, the c o l d ,  calculated, and premeditated 

nature zlf t h E  Oregon robbery, as discussed above. With regard to 
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xhatever relevance t h e  testimony elicited may have had to Appel- 

l a n t ' s  "mental ca l ;ac i ty ,  mental state," A p p e l l a n t  had n o t  y e t  put 

his mental state inta issue at the time Wright testified as the 

first State witness, and so any r e b u t t a l  evidence t h a t  the S t a t e  

Gas attempting t o  present was premature, to say the least, and 

irrelevant to the issues  b z f c r e  the crJurt  and t h e  jury at that 

time. 

Before  Appfllant's statements could be admitted, the State was 

required to prove t h a t  t h e y  were made freely and v o l u n t a r i l y .  Leqo 

v .  TwomeY, 304 U.S. 4 7 7 ,  92 S. Ct. 619, 30 1;. Ed. 2d 618 ( 1 9 7 2 ) ;  

Roman v. Stats, 475 S G .  2d 1 2 2 8  {Fla. 1985); Brewer v. State, 386 

SG. 2d 2 3 2  ( F l a .  1930); Drake v .  State, 441 S o .  2d 1 0 7 9  ( F l a .  

1 9 8 3 ) ;  Williams v. State, 441 SG. 2d 653 ( F l a .  3d DCA 1 9 8 3 ) ;  F i l -  

linser v. State, 343 S G .  2d 714 ( F l a .  2d DCA 1977). The determina- 

tion as to the voluntariness of a confession must be arrived at by 
@ 

examining the t o t a l i t y  of t h e  circumstances that surrounded i t s  

making. Haynes v .  Washincl ton,  373 U . S .  503, 8 3  S .  Ct. 1336, 10 L. 

Ed. 2 6  513 (1363); Blackburn v. Alabama, 361 U.S. 199, 8 0  S .  Ct. 

2 7 4 ,  4 L. Ed. 2d 2 4 2  (1960); State v. Dixon,  348 S o .  2d 3 3 3  ( F l a .  

2d DCA 1 3 7 7 ) ;  RPman_. 

To put Appellant's statements in t h e  proper context, it must 

f i r s t  be remembered that Appellant had an IQ of only 8 2 ,  and had 

spent tine in a California mental institution. (R811,1023) l1 See 

'I Eouever ,  the testimony regarding Appellant's XQ had not 
come i n  at t h e  time of the suppression hearing, and Appellant's 
mental history w a s  developed much more fully in subsequent 
testimony. 
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ackburn as it pertains to a suspect's mental condition affecting 

the voluntariness of h i s  statements. 

The United States and Florida Constitutions require that all 

questioning of an in-custody defendant cease where, as here, he 

asserts his right to counsel during custodial interrogation. 

Amends. V, VI, U . S .  Const.; Art. I, Ssc. 9, Fla. Const.; Edwards v. 

izona, 451 U . S .  477, 101 S. Ct. 1880, 68 L. Ed. 2d 378 ( 1 9 8 1 ) ;  

Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694  

(1966); Traylor v .  State8 596 So. 2d 957 ( F l a .  1992); Kvser v ,  

State, 533 So. 2d 285 (Fla. 1988); L o n ~  v. State, 517 So. 2d 664 

(Fla. 1987); m t h  v .  S tate, 492 S o .  2d 1063 (Fla. 1986). No other 

form of questioning is permitted, unless the defendant voluntarily 

initiates further questioning about the subject of the offense. 

Moreover, once a defendant asserts h i s  r ight  to counsel, 

there can be no valid waiver of his rights without the actual 
e Ibidm 

presence of counsel. U c k  v . Mississippi, - U.S. -, 111 s. 
Ct. 486, 112 I,. Ed. 2d 489 (1990); Tray lor v. State, 596 So. 2d 957 

(Fla. 1 9 9 2 ) .  In addition, the authorities are required to acrupu- 

lously honor any invocation by the defendant of his right to cut 

off questioning. u c h i s a  n v. Moslev, 423 U . S .  96, 96 S .  Ct. 321, 

46 L. Ed. 2d 313 (1375). These principles were violated in t h e  

instant cast. 

With regard to the November 21 statement, although Wright's 

testimony at the suppression hearing was not crystal clear, it does 

appear that Wright persisted in questioning Appellant on the 21st 

despite his invocation the day before of his rights to counsel and a 
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t~ terminate questioning, because Wright testified that he "quit 

quest-iGning him [Aspellant]" when he r e fused  to talk and asked  for 

a lawyer. (R81?L,C. 'L3)  Ey continuing t~ question A p p e l l a n t  oii the 

2 1 s t ,  zhen he had already a s k e d  for a lawyer Gn t h e  20th and in 

vaked h i s  right t~ remain silent, Wright did Z G ~  scrupulously h m o r  

Appellant's eonstitutiona! prctections. Even if Appellant initi- 

a t e 2  t h e  conversation with Wright as they were returning to jail, 

t h i s  did not justify Wright  in asking the "crazy like a f o x "  ques - 

t i o n ,  particularly without rereading Appellant's r ic jhts  ta him. 

The November 21 staternsf i t  vas significant in the context of this 

case Secatise it suggested that Appellant was inclined to use his 

background of being institutionalized to fabricate a defense, which 

undermined A p p e l l a n t ' s  attempts ti3 establish mitigation. 

As f o r  t h e  s t .a tements  of November 23, again Wright did n o t  

reread Appellant h i s  r i g h t s ,  although he a s k e d  Appe ' l lant  i f  he 

remembered them. (R807) Although Appellant suFposedly i n i t i a t e d  

t h e  exehange w i t h  the police, h i s  willingness t o  g i v e  a statement 

GjaS conditional; Appellant wanted t o  give a complete statement in 
exchancre far a prarnise of ~ ~ s y c h i a t r l c  h e l p .  (R307) Wright  t e s t i -  

fied at the suppressim hearifis t h a t  he  d i d  not make arry promises 

cf p s y c h i a t r i c  h e l p .  ( R 8 0 7 )  When t h e  prosecutor a s k e d ,  " D i d  Y G U  

represent o r  t e l l  hiia that ~ r i ~ r  to interviewing him?" Wright 

answered, " Y e s ,  sir, it's on t h &  statement." (R807) In fact, ~ G W -  

C V c L ,  the transcript of the i n t e r v i e w  with Appellant, which was 

marked for identification below, b u t  not admitted into evidence, 

does not bear o u t  Wright's contention; nothing in t h e  transcript 
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indicates t h a t  Wright. t o l d  Appellant prior t.a t h e  i n t f r v i e w  that 

T.1 r . ILLgh t  .. : c o u l d  n o t  prcmise h i m  psychiatric help. <R438) 

M... b ,vur tS  have l c n g  recognized t h e  p r i i i c i p l e  t h a t  a cGnfEssiGn o r  

s t a t e n m t  t ha t .  is ext - rac ted  by  an s o r t  of t h r e a t s  oi- v i o l e n c e ,  o r  

procured by ariy direct o r  i i i i p l i d  prcmises, hcwever slight, is 

inadmissible, because it may not have been vo!unta i . i ly  made. =ram 

v .  UGited States, I€$ U.S. 5 3 ? ,  18 S .  Ct. ,183, 42  1,. E d .  5 6 8  

(1897); Hayrres v .  Washinqton, 3 7 3  U.S. 5 0 3 ,  8 3  S .  c t .  1336, 13 L. 

Ed. 2d 513 ( 1 3 6 3 ) ;  Braz ie r  v .  S t a t z ,  1 0 7  S o .  22 1€ ( F l a .  1 3 5 8 ) ;  

L a w t G n  v .  State, 1-52 F l a .  321, 13 S a .  2d 211 ( F l a .  1942); Filliaqet- 

v .  S t a t e ,  3-19 S G .  2d 711 ( F l a .  2d DCA 1 9 7 7 ) ;  Hawthor i ie  v .  S a t e ,  377 

du. 2d 7 8 0  ( F l a .  1 s t  ECA 1 9 7 9 ) ;  Foreman v .  State, 430 SG. 2d 2047 

( F l a .  1st ECA 2.9Cl.); B roke lba f ik  v .  State, 407 S G .  2d 361: ( F l a .  2d 

3 C A  29Sl); S t a t e  v ,  Ketterinq, 483 Sr;. 2d 97 ( F l a .  5 t h  DCA 198G). 

Ii? Bram the Supreme Court of the U n i t ~ c l  States reasoned than 

degrEe of influence that is exerted upor; the accused w i l l  render 

his subsequent: C G E ~ ~ S ~ ~ G I I  inadmissible, b2cause t h e  law cannGt 

E r r  

measare t h e  force of t .he influence used GT d e c i d e  upon i t s  effect 

~ i i  ths m i ~ d  of the prisoner. ThE Fourteenth Amendment requires t h e  

choice to c o n f e s s  to h?  the "voluntary prGduct  of a f r ee  and uncori 

s t r a i n e 2  will , "  Tf-- i iayne3,  1 0  L. E d .  26 a t  521. P u t  anc;ther way, any 

incriminating s t a t m e n t  t h a t  is to g o  before t h e  jttrq' m u s t  havz 

Williams v .  State, 138 S o .  2d 32C, 

327 (Fla. 2d DCA 1956), modified, 19e So. 2d 2 1  ( F l a .  1 3 6 7 ) .  The 

State f a i l e d  t o  est.ab!iz;h below that Appellant's statemefits were 

the product ~f h i s  own unfettered will, Rather, he was expecting 

Seen .z " f r e e  will offe;kng. l* 
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t o  r ece ive  a q u i d  ~ i r a  q u o  for h i s  s t a t E m m t s  i n  t h e  form of h e l p  

w i t h  his rnental  problems. TherefGre, Appellant's s ta ten ien ts  were 

llLJL shown t o  h a v ~  bees freely and valuntarily made. - ,c 

Burther rncre ,  t h e  statemerits i T r  q u e s t i o r r  had no relevance t~ 

any 1egi t . imat .F a g g r a v a t i n g  cirzurnst .ances ,  and p c r t - i ~ n  were h i g h l y  

prejudicial. Wright's testimony t h a t  1 1 ~ ; p e l l a n t  said he w a s  rict 

E S T V G ~ ~ S  oc  s c a r e d  dui-irlg t h e  r o b b e r y ,  biit " k i n d  of gc,t i; h i g h  o v t  

of it," and s a i d  t h a t  i t  "kind of g e t s  you u p , "  indicated t o  t h e  

j u r y  t -ha t  Xppel ] .ant er; joyed criminal activity, t h u s  p o r t r a y i n g  him 

i n  a very u n f a v o r a b l e  light. Ferhaps  everr more t r o u b l i n g  i s  the 

c c u r t ' s  admission of  the answer A p p e l l a n t  gave when a s k e d  what hz 

would have   don^ i f  a police officer had C G K E  upan the scene d u r i n g  

t h e  robbery, t h a t  i s ,  t h a t  "it would depend ~ r ;  t h e  s i t u s t i o r ; ,  but. 

t h a t  he  waulc! defend h i m s e l f . "  (R822) A s  defense counsel below 

poin t -ed  o u t ,  this i n v o l v e d  a r n a t t e r  z l f  p u r e  sp3culation. <;P839"8lG) 

I n  White  v .  State, 403 S G .  ?d 331, 337 ( F l a .  1981), this C o u r t  

~ b ~ ; f r ~ e d  t h a t :  , . . 2 -------- pcl.:s3ulJ xay n o t  kj3~  cGndemned for ;hat mi.qkt. 

have ccctlrrec'. The attempt t o  p r e d i c t  f u t u r e  conduct  canno t  Se 

I' 

.-,.. u;>cd - as a b a s i s  t o  s u s t a i n  an  aggravating c i r c u m s t a n e e .  [ C i t s t i c x i  

omit t ted.  1'' The i r n p l i c a t l o n  iz t h e  statemefit. t h a t  Appellant Fioiild 

~ : ~ ~ e ~ ~  any p o l i c e  officer who arrived is t h e  t y p e  c;f highly 

prejudicial evLd;.nr:e F;hi.ch t h i s  C o u r t  h a s  condemned. Derrick v .  

1 ' 1 1  -;I 

a:so rn F F  4 - / , 1 1 *  S t a t e ,  581 S o .  2d 31 (Fla. l P 9 1 > ;  L e L L ~ L C r L c r  v .  State, 

4 3 9  So. 2d 843 ( F l a .  1 3 5 3 ) ;  G r a n t  v .  S t a t e ,  134 So.  2d € 1 2  ( F l a .  

13G7). 



Cne f i n a l  examp le  Gf irrelevant, highly prejudicial t e s t i m o n y  

occurred during r ~ d i r ~ c t  ~f Wright when the prosecutor :  was a s k i n g  

abGut h i s  knowledge ~f Appsllant's past. Wright  s a i d  t h a t  he knew 

C L - c  ~ b 1 0 . t  Appellant had "beeri i n  mental institutions, i f i  jails, he had 

h e n  a r r e s t s d  ciri i iLlKPrG'i .C: crcasions . I '  (R330) The prosecutor then 

a s k e d ,  "'Geen in trou);!e ~ i t h  t h e  law a l o t ? "  ( R 8 3 0 )  Wright an 

swerfd, "Yes, z i r ,  and that he - [ ,  1'" KhereUpGfi c?ef.~nss counsel 

objected on relevancy grcul ids ,  and r e q u e s t e d  that t h e  jury be in- 

3trlIC:ed t G  disi.PgE;b. A g p e ! ? a E t ' s  piiOr a r r e s t s .  (R833-331) The 

c o u r t  overruled t h e  objection, b u t  told the prosecut .or  n o t  t o  "ga 

any further with this." (R831) 

Evidence of co!!ateriil c r i m e s ,  xrongs, G C  acts 
c o i m i t t e d  b y  t h e  defendant is adnissible if it 
is relevant tzl a material fact in issue; such 
evidence is n c t  admissible where its sole 
rslevance iz to prove the chari i r ter  or propen-  
s i t y  of t h e  accusec?.  S 3 C .  4C4(? > ( a )  , F1 a .  
uc41.. (19G7); C a s t r c j  v .  S t a t E ,  5 4 7  So.2d 111, 
I14 1 5  ( P l a .  1 3 8 9 ) ;  Williams ir. S t a t e ,  110 
U u . C U  €54 (Fla. ) ,  z ~ r t . d e n i e d ,  361 U . S .  2 4 7 ,  
53 S . C t .  1 3 2 ,  4 E.Ed.2d a 6  ( 1 9 5 3 ) .  

C C - C  

E- 7r1 

C: z ii b zj, k. 

in5 circumstances s e t  f r ; r t h  i n  s e c t i o n  921.141(5) , Florida Statutes 

In C i x o n  v .  State, 4 2 6  S o .  26 1 2 5 8 ,  1253 (Fla. 2d DCA 1983), 

t h e  c o u r t  w r o t e  t h a t  "[t]h? admission of Evidence of an accused"s 

pr i . o r  arrests is ordinarily deemed 30 p r e j u d i c i a l  t h s t  i t  autGmati. 
<ally requires  r e v e i - s a l .  . . . 11 Similarly, in Nickels v. S t a t - e ,  3:! 

7 2  



Fla. 6 5 3 ,  I O G  S o .  4 7 3 ,  4 5 8  { F l a .  1925), t h i s  C u u i - t  s t a t e d  t h a t  it. 

i s  geneially "harliifiil erircir t o  admi t  e v i d e n c e  of r j ther o r  c o l l a t e r -  

a1 crimes independent of  and unconnected Kith t h e  c r i m e  f a r  which 

t h e  defendant is on t r i a l . "  And m o r e  recently the C G U r t  has stated 

t h a t  errGneous a d n i s s l ~ f i  ~f i r r z l e v a n t  collateral crimes evident;;. 

"is presumed harmful  because of t h e  dange r  t h a t  t h e  j u r y  will t.ake 

t h e  bad character or p r - c p e n s i t y  to crime t h u s  demonstrated as 

evider;ce of guilt of t h e  crime charged."  StraiqLL.  I I L  v .  S t a t e ,  3 9 7  

So.  2d 9 0 3 ,  9 0 8  ( F l a .  12f31). Accord: Peek v .  S t a t e ,  4 5 8  S o .  2d 52 ,  

The i m p r o p ~ r  arguinent and ev idc t i ce  which has  been discussed 

a b o v e ,  t a k e n  a s  a whole,  h o p E l e s s l y  t a in t - ed  the j u r y ' s  penalty 

recwnxwndation h e r e i n .  A p p e l l a ~ ~ t ' s  s e n t e n c e  of d e a t h ,  p red ica t ed  

i n  p a r t  on t.he t a i n t e d  recanmendat - ion ,  i s  n ~ t  s u f f i c i e n t l y  reliable 

to Stafi6: XithGUt vlclating the principles embcdied In t h e  F i f t h ,  

S i x t - h ,  E i g h t h ,  and Four t een t -h  Amendments t o  t h e  C o n s t i t u t i o n  of t.he 

u- 4 S t a t e s ,  and A r t i c l e  I, Szctions 2 ,  3, X G ,  17, and 2 2  of t h e  

ISSUE I:' 

TI-IE DEATH RECOMMENDATION HEREIN IS 
U N R E L I A B L E  3ECAUSE APPELLANT'S J U R Y  
WAS :.IISLEE REGARCING ITS ROLE Iri THE 

l v L J L r v ~ ,  FRCCESS, AND WAS PERMTT - SEhlTEnTO t 1 0  

TEE Y D  CONSIDER A NON STATUTORY 
AGGRAVATING CIRCUMSTANCE. 

A .  Caldwel l  V i o l a t i o n  

C u r i n g  vc;ii- d i r e  e x a m i n a t i o n  of t h e  Frospsctive jiirors f a r  

Appel.lant.'z i iex  penalty t r i a l ,  t h e  prGsecutor below attempted t o  
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d i s p e l  t h e  concerns  expr f s sed  by same j u r G r s  abc;ut havincj t o  r e t u r n  

a life or deat-h r e z a n m m d a t i o n  (R59P592); 

XI?. MEDNEY [ P r o s e c u t o r ] :  F o l k s ,  l e t ' s  g e t  
i3n~ t -h ing  clear r i g h t  h e r e .  I t ' s  n o t  you ,  
it's me, i t ' s  n o t  u'u2ge Eaird. Really, 

L u c c  re h e r e  tcr clecide whether o r  n c t  t h a t  inan 
o v e r  t .here,  James Rhodes,  under OUI- law has 
d e m o n s t r a t e d  a farfeiture of h i s  life. Okay. 
Don't p u t  t h i s  burden GT* yourself t h a t  says 
I'm r€sponSlblE. You're n o t  resp~nslhle f o r  
what he did. He's responsible f o r  h i s  G'w'n 
a c t i o n s .  That's what Y G U ' ~ ~  here t~ dec ide .  
So you know, n o  one ' s  g o i n g  to came to ~ G U  and 
say, ~ G U  know, hey, y o u ' r e  t h e  one, you're n o t  
t h e  one. Yau're t h e  conscience of G U T  commu- 

he ' =fie & L - &  . . 1  C < 
T 7 n - r  ' L L l C L L .  L i I  Llmate!y passes  3ent .encc.  

ni ty*  T T -  Luu're the p e o p l e  whzl have t o  dec ide  i n  
 YOU^ own  heart.^ i l n d e r  t h e  1s;. C a n  YOU say in 
Y G U ~  rnind by xhat  h e ' s  di3ilP in h i s  l i f e ,  he ' s  
f o r f e i t e d  h i s  r i g h t .  t o  e x i s t .  So I e n c o u r a g e  
you a l l  ~ o t  It is a heavy burden; we've 
accepted t h a t .  Bu t  i t ' s  n o t  521 bad t h a t  
y c i l ' r e  t h e  DEE responsiS1~. You didn't do 
t h i s .  FIE did. H e ' s  responsible f o r  h i s  OWL 

ao t i ; ; n s .  SG I ask you a?: t o  n o t  just th rGx 

So knowing t h a t ,  t h a t  y ~ u ' r e  nut  t-he one ,  
and you s h o u l d n ' t  fee! r e s p o n s i b l e  for what he 
d i d ,  where would yau  pv t  y s r ; r s e l f ,  a t  3. C - Y -  L I V C ; ,  

t h a t  a l l  you want t o  hear is  what i t  i s ,  and 
depending or, the f a c t s  and t h e  law you g~ 
which way G;T t h e  Gther one K ~ Y  t h e  
G t h i2 r T 

t-he whij le  world O T ~  your S ~ G S ~ ~ F L - ~ .  

T". L1l t h e s e  re izarks,  the S t a t e ' s  representative improperly d i m i n i s h ? ?  

t h e  j u r o r s '  role i n  the s e n t e n c i n g  p rocess  by suggesting t ha t .  

responsibility f o r  Appellant's f a t e  l a y  elsewhere, and n o t  with the 
I*) 

l2 A t  t h e  beginning of t-h? volr d i r e  ~ ~ O C E S S ,  t h e  zGurt be!oi; 
instructed t h e  prospective j u r o r s  t h a t  t.he ve rd i . c t  of the penalty 
p h a s e  j u r y  w a s  "advisory in nature, snd  it's n o t  S i n d i n g  an t h e  

when t h e  C G U T ~  d e t e r m i n e s  which punishment is aFpropriate." (R536) 
In h i s  fins! i n s t r u c t - i o n s  t o  Appellant's jury, t h e  C 0 i i i - t  s a i d ,  

(continued . . . )  

Court. The ji12.y recommei:dation I .s  g r ~ a t  weight and deferer*ce 
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In Caldwell v. Mississippi, 472 U . S .  320, 105 S .  Ct. 2633, 8 6  

L. Ed. 2d 231 (1985), the United States Supreme Court held that the 

Eighth Amendment requirement of heightened reliability in capital 

sentencing is impermissibly compromised where the jury has been led 

to believe that the responsibility for determining the propriety of 

a death sentence rested elsewhere. Noting that i ts  capital punish- 

ment decisions were premised on the assumption that a capital sen- 

tencing jury is aware of its "truly awesome responsibility," the 

Court wrote: 

. . . the uncorrected suggestion that the 
responsibility for any ultimate determination 
of death will rest with others presents an 
intolerable danger that the jury will in fact 
choose to minimize the importance of its  role. 

Cald well v .  Mrssissi~s 16, Busra (105 S .  Ct. a t  2 6 4 1 - 4 2 ) .  

In Wnn v .  Duaaer, 8 4 4  F. 2d 1 4 4 6  (11th Cir. 1988), the 

Eleventh Circuit determined that the Caldwell principle is appli- 
8 

cable to the Florida sentencing scheme, natwithstanding the poten- 

tial availability of the "override" provision of the statute, 

which, under certain carefully limited circumstances, permits (but 

never requires) the trial court to reject the jury's recommended 

sentence. See Tedder v .  State, 322 So. 2d 908 ( F l a .  1975), and its  

numerous progeny. Under Florida law, the jury's recommendation "is 

entitled to great weight,  reflecting as it does the conscience of 

' * ( " ,  ,continued) 
"Your advisory sentence is entitled by law and will be given great 
weight in determining what sentence to impose. It is only under 
rare circumstances that this Court could impose a sentence other 
than what you recommend. As you've been told, however, the final 
decision as to what punishment shall be imposed is the responsi- 
bility of the judge." (R1158) 

75 



the community, and should not be overruled unless no reasonable 

basis exists for the opin ion ."  a c h  ardson v. S t a t e  , 437 So. 2d 

1091, 1095 ( F l a .  1983); e , q ,  McCamgbell v .  State, 421 So. 2d 

1072 (Fla. 1352); W r  v .  u, s u p y ~ .  Misleading t h e  jury into 

minimizing their sense of responsibility for  the death sentence 

makes the sentence unreliable. See Bann v .  Dugqer. 

The vital role of Florida juries in the capital sentencing 

process has been g iven  renewed emphasis in several recent cases. 

For example, i n  m a i n a m  v .  Florida , 5 0 5  U . S .  -, 112 S .  Ct. 2926, 

120 L. Ed. 2d 8 5 4 ,  859 (1992), the Supreme Court recognized that 

"Florida has essentially split the [sentencing] weighing process in 

two" between the judge and the jury. And in -, 18 

Fla. L. Weekly S 90 (Fla. Jan. 23, 1993), this Court noted that 

"the Florida penalty-phase jury is a co-sentencsr under Florida law 

[citations omitted]." 18 Fla. L. Weekly at S 90. The can now be 

no doubt that Caldwell is fully applicable in Florida, and that the 

parties and courts involved in capital litigation must not say any- 

thing that might take away from the jurors' obligation to take 

seriously their part in the determination as to what sentence the 

defendant will receive. 

B. Mon-statutory Aggravator 

In h i s  oral instructions to the Appellant's jury,  the court 

below submitted three aggravating circumstances for the jury's con- 

sideration. (R1159) The second aggravator that t h e  jury was per- 

mitted to consider was that Appellant had "been previously con- 

victed of a felony involving the use or threat of use of a firearm, e 
7 6  



t h e  c r i r n e a  of A r m d  R ~ b ; b e r y ,  Assault, Attempted Robbery, an6 

Cat te i .2 :  vjt - l i  a 3 e a d l y  Weapon are felonies i n v o l v i n g  t h e  use or 0 

The a g y r a v a t j . n g  c i r c u m s t a n c e s  enumerated in section 921.141-. 

( 5 1 ,  P l ~ r - i d a  S k a i a t e z  (1291) a r e  ~xclusive, and no o t h e r  aggravat- 

ing f a c t o r s  may he coilsid&i-&d by  t h e  j u r y  GZ the ccurt in de te rmi f i -  

i n g  i h a t  punishment is appropriatf. Grossman v .  State, 5 2 5  S o .  2d 

u J J  f l 9 3  (Fla. 1988); Miller v .  State, 373 50. 2d 382  ( F l a .  1 3 7 3 ) ;  

Elledqe v. S t a t e ,  3 4 5  So. 2d 998 (Pla. 1977). Conviction of ;; 

felony i i lb-olvir ig  ' L -  Lllc u s e  G T  t h r z a t  ~f USE of a firearm is not one 
a f  t h e  aggi-zvEt.ing c i r z u n s t a n c e s  listed i f i  + h *  s t a t u t e ,  ar*d t h i s  

telling the j i l r y  that armed robbery, assault, a t tempted :  r o b b e r y ,  

a A L u  +.*A b a t t . e r y  with a d e a d l y  c;eay;cn a r e  felonies involving t h e  ase o r  

t h r e a t  of USE ~f i i iolefice t o  a n o t h e r  p e r s o n .  O f  Z O U K S ~ ,  conviction 

G f  a f$ lc ;ny  i n v c l v i n g  t h c  'c1ze o r  threat of vl.oler*ce is a; aggravat 

ing circumstance pilrszlant to s e c t i o n  92l.l4l(5){b), F l o r i d a  

S t a t - x t - e s  (199l), b u t  t h i s  aggravator was not. properly submittec! to 

the j . i i r y .  

Judge B a i r d  recognized h i s  e r r G r  befGre t h e  j u r y  r e t i r e d  t o  

deliberat"? its recommendaticn, and t h e  xritten j ~ r y  instructions 

C L - . C  L i l a ! +  W ? ; f &  s e n t  bE.Ck *-; ,,,h + t h z  j u r y  refei-  t o  t h e  c r j i - ree t  aggravating 

circumstance, that is, p r e v i o u s  convictiGn of a f e l o n y  invclv-'*- A u y  

the u s e  c r  threat of u s e  of v i o l e n c e ,  ( X 4 4 4 , l l ? 3 - - l 1 ? 5 )  H ~ v e i i e r ,  

the cour t :  did not ~ r ~ i l l y  correct the mistake, but  m e r e l y  t o l d  t h e  
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jurors that if they had any questions about the instructions as the 

court had given them, they should "feel free to rely on the written 

copy of the instructions" with which each juror would be provided. 

(R1175) This was not even sufficient to put the jurors on notice 

that there was any problem with the instructions as given, let 

alone to remedy the problem; nothing in the record indicates that  

the jurors even read the instructions. 

The Suprema Court emphasized the importance of suitable jury 

instructions in Gresq v. Georgia, 428 U. S ,  153, 96 S. Ct. 2909, 49 

L. Ed. 2d 859 (1976): 

The idea  that a jury should be given guid- 
ance in its decision making is also hardly a 
novel proposition. Juries  are invariably 
given careful instructions on the law and how 
to apply i t  before they are authorized to 
dec ide  the merits of a lawsuit. It would be 
virtually unthinkable to follow any other 
course in a legal system that has traditional- 
ly operated by following prior  precedents and 
fixed rules of law. [Footnote and citation 
omitted.] When erroneous instructions are 
given, retrial is often required. It is quite 
simply a hallmark of our legal system that 
juries be carefully and adequately guided in 
their deliberatkans. 

43 L. Ed. 2d 885-886. Appellant's jury was not "carefully and 

adequately guided" in its deliberations, but was given written 

instructions which conflicted with the oral instructions, and the 

oral instructions improperly allowed the jury to consider an 

illegal aggravating circumstance. 

In cases such as Omelus v. Sl&,,g , 584 So. 2d 563 (Fla. 1991) 

and Jones v. State, 569 So. 2d 1234 (Fla. 1990), this Court has 

vacated death sentences where the penalty phase jury was permitted 
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mitted tc; t h e  j a r y  an  aggravating c i rcumstance  t h a t  F;ZS outside t h e  

r o s t e r  of permissible agyravators ~ F ~ T O V E ~  hy t h e  l e g i s l a t u r e .  

c .  conc:usion 

A F l o r i d a  capital defendant i,s ~ n t i t l e d  by law t o  a meaningful 

j u r y  recommendation [see Richardson v .  State, supra, at 1 0 3 5 )  J , and 

i.n cases where ;i d e a t h  sen tence  ;as p r e d i c a t e d  or; a t a i r ; t e d  jury 

d e a t h  recomrr,endat ion,  t h i s  Court .  has n o t  hesitated t o  reverse  f G r  

t c  t h e  matters r a i s e d  h e r e i n ,  Appel lant's j ~ r y   as fundamentally 

v o i r  d i r e  exaz ina t .kcn ,  and fundamenta!!y misled i n  i t s  cmside i -  

ation of aggravating c i r c u m s t a n c e s  by t h e  erroneous and confus l r rg  a 



i n s t r u c t i o n s  g i v e n  by t h e  corzr t  below. Under t h e s e  c i r e m , s t a n c e s ,  

t-he s e n t e n c e  of d e a t h  p r e d i c a t e d  i ipor; t h e  t . a i n t e d  j u r y  recornmenda- 

reliable, and c a n n o t  stanci without. 

v i o l a t i n g  Appellant's r i g h t s  under  the F i f t h ,  Sixth, E i g h t h ,  and 

C .   ion is n o t  sufficiently 

~ o u r t . e e n t h  ame--i---.--- Aiu,IIL,LI~J t.0 *I-..-* L 1 i 5  , -+---  <, U L L c l t i t i i t i o f ;  G f  t-he TYfii'ied S t a t e s ,  aiid. 

A i : t j c l e  I, Sec t io r i s  2, 9 ,  1 6 ,  17 and 2 2  of t h e  C o n s t i t u t - i o n  of t.he 

E C - C ,  of l7? ' 
L.J!-QLC 1 ,I OK i da . 

mtrr;. 
* I L L  CO'JRT EELOW ERREE IN INSTRUCTING 
TIIE JURY cr;, ANC rrr:xr:G I N  AGGRAVA- 
TIGP:, THAT TEE CAPITAL FELGNY WAS 

GAGEE IF: CO?OIITTING A SEXVAT BATTERS 
QR ATTEMPTED SEXUAL BATTERY. 

CGXMITTXC WRILE APPELLANT WAS EN 

G f i e  of t h e  aggravating circumstances t h a t  Appellant's j w - y  Fia3 

perrnit ted t .o zonsidei- w a s  t h a t  t h e  crime fcr which A p p e l l a n t  was t o  

be sentence2  was cammitt& while he gas engaged iii the comrnisslcn,  

or ar; a t t e m p t  to commit, t.he crime of s e x u a l  battery. (R2153-1160) 

A n d  in h i s  sen tef iz ing  ord~ ; : ,  t h e  c o u r t  b e l ~ w  found  i n  a g g r a v a t i a n  

that t h e  c a p i t a l  felony vas committed while Appzllant Fias engaged 



t h e  Eefendant in his statements k a  invsstiga- 
t o r s  s i iggest  some form of sexual activity in 
z o r ~ i n e c t i o n  with her d e a t h .  Althcjtlgh t h e  
condition cjf t h e  v i c t i r n ' s  body was ~ O G  d e t e r i -  
o r z t e d  t o  d e t e r m i n e  I f  s e x u a l  artivlty had 
~ z c u r ~ e r 3 ,  this C G U T ~  c o n c u r s  with t h e  Florida 
Suprerne CoUr: i n  f i r i d i n g  t h a t  " the re  was 
sufficient e v i d e n c e  of attempted sexual Sat 
tery to sttpy;o;t this aggravating f a c t G L " ' .  
Rhodes v ,  S t a t e ,  5 4 7  = *  U V . C U  7rl 1201 (Fla. 1 3 3 3 ) .  

rn lhe e - - ~ i d e n c e  presented b e l o w  v s s  insufficient t-n justify s u b  

the t r i a l  c o ~ r t ' s  conclusl~n that it had been e s t a b l i s h e d  beyond a 

rfasanable do i ib t .  A p p e l l ~ r i t  Fias iiclt charged W i t h  either s e x u a l  

hat te i - j r  nr- a t t e m p t e d  scxua! battery. ( R 2 6  1 7 )  The medical examinfr 

testified t h a t  she coiild i i G t  i l z t e r m i r i e  Fihethei- Rai-zn Nieradka had 

engaged in sexaal intercourse p r i o r  t o  h e r  d e a t h ,  because of the  

length of time that .  sk le  had been dead <R947-- 9431, arid t h e r e  was no 

physical e v i d ~ r i z e  to inclnieate that any tyy;e of s e x u a l  a c t i v i t y  had 

h e m  killed a t  t h e  u l d  S Z Y . ~ ; ~ E ' ~  I - I c t e l ,  which gas then torn down and 

t h e  d e b r i s  t r a n s p o r t e d  t o  the Wyoming Antelope Gun C l u b  t o  f o r m  

p a r t  of t h ~  berm that wzs be ing  c m s t r u z t e d  there. The f a c t  t h a t  

L-il .-  MuLry e x p e r i e n c e d  substantial t r a u m a  a f t e r  death, przs.clnab1 y when 

t h e  Suiiset  Hotel was demolished and the d e b r i s  t r a n s p a r t e d  tc t h e  



knew how the body was found. (R949)J Although same of t h e  

statements Appellant made to the detectives did suggest that some 

form of sexual activity might have taken place, Appellant never 

told the detectives that & was the person who engaged in sexual 

activity with Nieradka; in fact, he specifically denied raping her. 

(R909) Furthermore, not all the s t o r i e s  he tGld indicated that 

whatever took place was non-consensual. For example, one of the 

early versions Appellant recounted to Detective Porter was that 

Crazy Angel and Karen Nieradka entered the Sunset Hotel for the 

presumed purpose of having consensual sex. (R890-892,835-896) 

Another story was that Nieradka willingly entered the hotel with 

Kermit Villanueva while Appellant led t h e  way.  (R907) And, Michael 

Allen's testimony indicated that Appellant and Nieradka had been 

"partying" and had "gotten it on," and that the homicide occurred 

only when she  thereafter became angry.  (PR2080-2081) It should 

a l s o  be noted that in at least two of the stories he told to 

Detective Porter, Appellant portrayed Nieradka as not resisting. 

When Crazy Angel had his hands around Nieradka's t h r o a t  and w a s  

strangling her, she was not fighting, but was "laying there very 

peaceful'' (R903-304), and when Kermit Villanueva attacked her, t h e  

''weird thing" was that Nieradka did not resist or struggle. (R308) 

These statements lend support to t h e  conclusion that either what 

t o o k  place was with Nieradka's consent, or perhaps, that the non- 

resistance was due to the f a c t  that she had already expired when 

any sexual activity o c c u r r e d ,  which would rule out a finding of 

a 
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sexual battery. Owen v. State, 560 So. 2d 207 (Fla. 1990); Jones 

v. State, 569 So. 2d 1234 (Fla. 1990). 

An aggravating circumstance may not be weighed in imposing a 

death sentence unless it is proven beyond a reasonable doubt. 

State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973); Geralds v. State, 601 

So. 2d 1157, 1163 (Fla. 1992). Where, as here, the evidence of an 

aggravating factor is circumstantial, it cannot satisfy the burden 

of proof unless it is "inconsistent with any reasonable hypothesis 

which might negate the aggravating factor." G e r u ,  601 So. 2d 

at 1163. See also u, 458 So. 2d 755, 757-758 (Fla. 

1984) and Psavv v. State, 442 So. 2d 200, 202 (Fla. 1983). Here, 

reasonable hypotheses exist that no sexual activity took place at 

all, or that any such activity was consensual, or that any non- 

consensual assault was committed by someone other than Appellant, 

or that any sexual activity occurred post-mortem and thus cannot be 

considered in aggravation. 

In addition to the lack of evidence to support the trial 

court's finding of the section 921.141(5)(d) aggravating circum- 

stance, the court's reliance upon this Court's finding in Appel- 

lant's previous appeal that "there was sufficient evidence of 

attempted sexual battery to support this aggravating factor'' indi- 

cates that the t r i a l  c o u r t  misunderstood the nature of a resentenc- 

ing proceeding. This Court has characterized resentsncing as "a 

completely new proceeding,"* Preston v. State, 607 So. 2d 404, 408 

(Fla. 1992), and *'a totally new proceeding" Hall v .  St& , 18 Fla. 

L. Weekly S 63, S 65 (Fla. Jan. 14, 1393), at which the "clean a 
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s l a t e "  ;-ix:e applies. P i - e s t m ,  63'7 S o .  2d a t  408. Thf t r i a l  court 

a i l u U l d  , . L - . . l  n o t  have =set! t h i s  C o i l r t ' g  canc lus i c i ;  a h ~ . i i t  t h e  aggravating 

factor i n  question f r o n  Appellant's p r e v i o u s  appeal  tcj support h i s  

p r e s e n t e d  t h e  l a s t  t i i x  a r c u n d  may well have been different friliiii 

s e n t e n c i n g  stat.;t?. F i x o n ,  2 G 3  S o .  2d at 8 ;  Ross  v. S t a t e ,  3 8 6  S o .  

2d 11-91, 2 1 9 7  1133 :PZa. 1980). The court belaw, h o ~ ~ v e r ,  

a g g r a v a t i n g  cireumstanz~, i t s  d e a t h  rezomm~ndatioc j.2 tainted. Ses  
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In Spencer v. S t a t e ,  18 Fla. L .  Weekly S 162, 163 (Fla. March 

18, 1993), this Court recently outlined the procedure that needs to 0 
be followed by trial courts in capital cases before sentence is 

imposed, as follows: 

First, the trial judge should hold a hear- 
ing to: a)  give the defendant, his counsel, 
and t h e  State, an opportunity to be heard; b) 
afford, if appropriate, both the State and the 
defendant an opportunity to present additional 
evidence; c) allow both sides to comment on or 
rebut information in any presentence or medi- 
cal report; and d )  a f f o r d  the defendant an 
opportunity to be heard in person. Second, 
after hearing the evidence and argument, the 
trial judge should then recess the proceeding 
to consider the appropriate sentence. If the 
judge determines that the death sentence 
should be imposed, then, in accordance with 
section 921.141, Florida Statutes (1983), the 
judge must s e t  forth in writing the reasons 
for imposing the death sentence. Third, the 
trial judge should s e t  a hearing to impose the 
sentence and contemporaneously file the sen- 
tencing order. 

This procedure was not followed in the instant case, as the  cour t  

below never afforded Appellant the opportunity to be heard per- 

sonally regarding what sentence he should receive. A brief hearing 

was held before Judge Baird on March 17, 1992, at which the court 

expressed his understanding that Appellant had no other witnesses, 

evidence, ?if testimony to present, and asked if this were true, t o  

which Appellant responded that it was. (R1187) However, the court 

did not a s k  Appellant if he had anything he wished to say on his 

own behalf relative to h i s  sentence. At the court proceeding held 

on March 20, 1392, the court merely read his already-prepared sen -  

tencing order into the record, without any preliminaries. (R1190- 

1199) In accordance with Spencer and principles of fairness and 
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due process ,  Appellant should have been asked if he wished to 

address the court before the c o u r t  determined what sentence to 

impose. 

8 

Furthermore, the court's sentencing order is defective in 

several particulars. l3  The sentencing order in a capital case 

must reflect that a determination as to which aggravating and miti-. 

gating circumstances apply under the facts of a particular case is 

the result of "a reasoned judgment" by the t r i a l  court. State v .  

Dixoq, 283 So. 2d 1, 10 (Fla. 1973). Florida law requires the 

judge to lay out the written reasons f o r  finding aggravating and 

mitigating f a c t o r s ,  then ta personally weigh each one in order to 

arrive at a reasoned judgment as t o  the appropriate sentence to 

impose, and the record must be clear that the t r i a l  judge "ful- 

filled that responsibility." Lucas v. State, 417 So. 2d 250, 251 

( F l a .  1982). The written findings do not serve merely to memorial- 

ize the trial court's decision, Van Royal v. State, 497 S o .  2d 6 2 5 ,  

6 2 5  (Fla. 1386), and the "trial judge's findings in regard to the 

death sentence should be of unmistakable clarity so that [this 

Court] can properly review them and not speculate as to what he 

found." Mann v. State, 4 2 0  So. 2d 578, 581 (Fla. 1982). The 

sentence prepared by the court below does not pass muster under 

these principles, 

0 

l3  Appellant has already discussed in Issue V in this brief 
the fact that the court should n o t  have found in aggravation that 
t h e  capital felony was committed while Appellant was engaged in the 
commission of an attempted sexual battery, and will not repeat that 
argument here, but incorporates it by reference. 
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In the second paragraph of his sentencing order, the court 

states that he "considered the findings of the Florida Supreme 0 
Court regarding aggravating and mitigating circumstances as the 

same are set out in its' [sic] previously cited opinion[,]" and 

states that he "considered and reviewed the evidence presented in 

the Guilt Phase of the trial held in August, 1985, before Judge 

Helen S .  Hansel, as well as the evidence presented in the second 

Penalty Phase held in February, 1992." (R488,1191) The court 

should not have permitted himself to be influenced either by this 

Court's previous findings regarding t h e  aggravating and mitigating 

factors, or by the evidence that was adduced during Appellant's 

trial in 1385. The resentencing below was a completely new p r o -  

ceeding at which the "clean slate" rule applied. Pr eston v .  State, 

607 So. 2d 4 0 4 ,  408 (Fla. 1992); Hall v .  State, 18 Fla. L. Weekly 

S 63, 65 (Fla. Jan 14, 1993). One of the fundamental requirements 

of Florida's capital sentencing statute is that the trial court 

must bdemndent 1 Y evaluate the aggravating and mitigating 

circumstances. Dixon, 253 S O .  2d at 8 ;  Ross v. State, 386 So. 2d 

1191, 1197-1138 (Fla. 1380). To the extent that the court below 

allowed this Court's assessment of the aggravation and mitigation 

in its previous o p i n i o n  herein to affect h i s  judgment, he did not 

fulfill the requirements of the statute. Furthermore, in CQrbett 

y. Stat?, 602 S o .  2d 1240, 1244 (Fla. 1992), this Court required 

that a substitute judge (such as Judge Baird) who did not hear the 

evidence presented during penalty phase must conduct a new 

sentencing proceeding before a jury, emphasizing the need for both 
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the judge and jury to hear the same evidence that would be deter- 

minative of whether the defendant lived or died, rather than allow- 0 
ing the new judge to rely upon the "cold record'* of p r i o r  proceed- 

i n g s .  F o r  the court below to have considered the cold record of 

the 1985 trial, evidence which the jury did not have the opportuni- 

ty to consider, ran afoul of t h e  principles expressed in 
14 Corbet L. 

The trial court's discussion of what he calls "non statutory 

mitigating circumstances" is also flawed. The sentencing order 

discusses "extreme mental or emotional disturbance" and "extreme 

duress" under the category of non-statutory mitigators (R490,1196- 

1137), but both are clearly delineated as ata tutorv mitigating 

circumstances in the capital sentencing statute. S 921.141(6)(b) 

and ( e ) ,  Fla. Stat. (1991). And in his assessment of the section 

921.141(6)(b) mitigating factor, the court applied an incorrect 

legal standard in stating that Appellant's impairment did "not r i s e  

to the level of extreme mental or emotional disturbance."' (R490, 

1137) In Cheshire v. State, 5 6 8  So. 2d 908, 912 (Fla. 1990), this 

Court stated as follows: 

Florida's capital sentencing statute does 
in fact require that emotional disturbance be 
extreme. 'I However, it clearly would be 

unconstitutional for the state to restrict the 
trial court's consideration solely to "ex- 
treme" emotional disturbances. Under the case 

*I 

l4 In his finding in aggravation that the capital felony was 
committed while Appellant was engaged in the commission of an 
attempted sexual battery, the trial court specifically referred to 
evidence that was presented "[dluring the Guilt Phase of this 
Defendant's trial, as well as the two Penalty Phases. . . ' 1  

(R489,1193) a 
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law, any emotional disturbance relevant to the 
crime must be considered and weighed by the 
sentencer, no matter what the statutes say. 
[Citations omitted.] Any other rule would 
render Florida's death penalty statute uncon- 
stitutional. [Citation omitted.] 

The trial court's imposition of some arbitrary and undefined stan-- 

dard of extremity renders h i s  rejection of the mitigating circum- 

stance in question constitutionally infirm. 

Near the end of his sentencing order the court below states 

"the conclusion of the jury, by a vote of ten (10) to two ( 2 ) ,  that 

the mitigating circumstances were not outweighed by the aggravating 

circumstances." (R491,1198) If this is what the jury concluded, 

then they should have r e t u r n e d  a life recommendation. The court 

apparently meant to say that the jury concluded that the aggravat- 

ing circumstances were not outweighed by the mitigating circum- 

s t a n c e s ,  but this is another  example of the lack of clarity that 

infects the sentencing order, as well as demonstrating a lack of 

care and attention to detail. 

Finally, the court makes a finding that "the mitigating cir- 

cumstances in this case do not outweigh the aggravating circum- 

stances, and the murder of Karen Jeter Nieradka warrants the death 

penalty." (R491, 1198-1199) The court completely skipped the cru- 

cial first s t e p  in deciding whether the death penalty was appropri-- 

ate for Appellant: he did n o t  discuss whether the aggravating cir- 

cumstances were sufficient in and of themselves to warrant the 

imposition of the ultimate sanction. S 921.141(3), Fla. Stat. 

(1991). This is significant, because the court seems to have 

shifted the burden to Appellant to establish sufficient mitigating 
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factors to overcome the aggravation without regard to whether the 

aggravation was enough to call for the death penalty. Furthermore, 

the court's conclusion that the mitigating Circumstances did n o t  

a 
outweigh the aggravating circumstances is not supported by any 

analysis whatsoever that might establish whether the court engaged 

in a rational weighing process before deciding what sentence to 

impose. 

To uphold Appellant's death sentence on the basis of the order 

entered herein would deny Appellant his basic constitutional rights 

t o  due process af  law and to be free  from cruel and unusual punish- 

ments, as guaranteed by the Eighth and Fourteenth Amendments to the 

Canstitution of t h e  United States and Article I, Sections 9 and 17 

of the  Constitution of the State of Florida. Because the court 

below failed to make sufficient findings as required by section 

921.141(3), Florida Statutes (1991), Appellant's death sentence ' 
must be vacated in favor of a sentence of life imprisonment. 

ISSUE VII 

THE TRIAL COURT ERRED IN SENTENCING 
RICHARD RHODES TO DEATH BECAUSE HIS 
SENTENCE IS DISPROPORTIONATE, AND 
VIOLATE5 THE EIGHTH AND FOURTEENTH 
AMENDMENTS. 

The Eighth and Fourteenth Amendments require that capital 

punishment be impased fairly, and with reasonable consistency, or 

not at all. Eddinss v. Oklahoma, 4 5 5  U.S. 104, 112, 102 S .  Ct. 

869, 71 L. Ed. 2d 1, 9 (1982). This Court's independent appellate 

review of death sentences is crucial to ensure that the death 

penalty is not imposed arbitrarily or irrationally. Parker v. 
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Deaaer, 4 9 8  U.S. -, 111 S. Ct. 731, 112 L. E d .  2d 812, 826 

(1391). This requires an individualized determination of the 

appropriate sentence on the b a s i s  of the character of t h e  defendant 

and the circumstances of the offense. u. 
The death penalty is so different from other punishments '"in 

its absolute renunciation of a l l  that is embodied in our concept of 

humanity," Furman v .  Georsia, 408 U.S. 2 3 8 ,  3 0 6 ,  92 S. Ct. 2726, 33 

L. Ed. 2d 346 (1972) (Stewart, J., concurring), that application Gf 

the death penalty must be reserved for only the most aggravated and 

least mitigated of most serious crimes. DeAnaelo v. State, 18 Fla. 

L. Weekly S 236 (Fla. April 8 ,  1993); Sonqer v .  State, 5 4 4  So. 2d 

1010, 1011 (Fla, 1939); Fitzpatrick v ,  State, 5 2 7  So .  2d 809, 811 

(Fla. 1988); St ate v. Dixaq , 2 8 3  So.2d 1, 7 (Fla. 1973). Appel- 

lant's cause does n o t  qualify f o r  the death penalty under these 

principles. 

With regard to aggravation, only three aggravating factors 

were found by the court below, ane of which, that the homicide was 

committed during an attempted sexual battery, should not have been 

found, as discussed in Issue V in this b r i e f .  Even if the aggrava- 

tor was correctly found, the section 921.141(5)(d) aggravating 

circumstance is a particularly weak one, as it is inherent in e v e r y  

felony-murder p r o s e c u t i o n ,  and so does little to s e t  the crime 

apart from others that do not merit the ultimate sanction. This 

Court has implicitly recognized this in Rembert v .  S t a t e ,  4 4 5  So. 

2d 337, 340-341 (Fla. 1954), wherein this Court reduced a death 

sentence to life imprisonment where the underlying felony was the 
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only aggravator, even though there were no mitigating circumstances 

and the jury recommended death. This Court has consistently 

reduced to life cases where the underlying felony is the only 

aggravating circumstance even though the jury recommended death. 

Proffitt v. State, 510 S o .  2d 896 ( F l a .  1957); Caruthcrs v. St-, 

485  S o .  2d 496 (Fla. 1955); Menendez v. State, 419 S o .  2d 312 (Fla. 

1382). 

As f o r  the aggravating circumstance of under sentence of 

imprisonment, in $rawer, 544 S o .  2d at 1011, this Court character- 

ized this factor as "almost total lack of aggravation." The Court 

also observed that the gravity of this circumstance was "somewhat 

diminished by the fact that Songer did not break out of prison but 

merely walked away from a work-release job." 5 4 4  S o .  2d at 1011. 

Appellant did even l ess ;  he was merely still on parole at the time 

a of the homicide. 

The prior violent felony aggravator is entitled to little 

weight under  the facts and circumstances of this case. There was 

some overlap with the "under sentence of imprisonment'' f a c t o r ,  in 

that the trial court mentioned Appellant's 1979 Nevada conviction 

for battery with a deadly weapon and attempted robbery in connec- 

tion with both. (R488--489,1192-1193) Furthermore, the felonies 

cited by the court were committed at least several years prior to 

the Nieradka homicide, and the latest was committed over 13 years 

before Appellant's resentencing; they were simply t o o  old to pro- .  

vide any meaningful insight into Appellant's present character and 

fitness f o r  a life sentence. 
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As for mitigation, the trial court recognized the  presence of 

two statutory mitigating circumstances; Appellant's age at the time 

of the offense, and substantial impairment of Appellant's capacity 

0 

t - o  appreciate the criminality of h i s  conduct o r  to conform h i s  con- 

duct to the requirements of law. (R4S9-430,1194-1196) The c o u r t  

also found non--statutory mitigation in the fact that Appellant was 

abandmed by his parents and was never able to experience a normal 

family life, and in the fact that the "social welfare system of 

California was never able to adequately place the Defendant in a 

social environment that could address his needs as a child." 

(R490,1196-1197) with regard to the statutory mental mitigator the 

court found, he also found significance in the fact that Dr. 

Taylor, the defense expert witness, while of the opinion that 

Appellant was "severely emotionally disturbed . . . did n o t  find 

that the Defendant was schizophrenic, as he had been diagnosed in 

Califarnia as a youth." (R490,1195) He noted that Dr. Taylor's 

opinion was "more consistent with the diagnosis of a personality 

disorder. . " (R490,1195-1196) But whether Appellant's problems 

were diagnosed as "schizophrenia," or a "personality disorder," or 

something else really is of no moment; the labels are not impor- 

tant. What is important is that Appellant was scarred for life by 

his childhood of mental, physical, and sexual abuse, and abandon-- 

ment by his mother and alcoholic father. Appellant came from the 

ultimate dysfunctional family, and never recovered from his early 

disastrous experiences. It is frankly extremely difficult for 

undersigned counsel fully to imagine the extreme trauma that Appel-" 

93 



lant must have endured when he was subjected to such abuse and then 

ultimately rejected by his own parents, after which he was shunted 

from f o s t e r  home to foster home to institution. His brother, 

James, who a l s o  had his share of problems as a result of h i s  simi- 

lar upbringing, afforded some insight into what it must have been 

like for Appellant when he described how he had to fight for h i s  

very survival from an early age. Although James and Appellant did 

not grow up together after they were abandoned, Appellant's experi- 

ences without his family were most likely similar to what James 

went through. Out of t h e  hundreds of child abuse cases that Dr. 

Taylor had examined, Appellant was probably the most severely 

abused and neglected p e r s o n  that Taylor had ever come across. 

(R1026,1068,1071) The significance of Taylor's testimony that 

Appellant probably was not schizophrenic was n o t  that Appellant was 

no t  severely disturbed, as the t r i a l  court seemed to indicate, but 

that Appellant d i d  not receive the proper medication and treatment 

when he was in Napa State Hospital; he was being treated f o r  one 

thing when his problem was something else. This fact is important 

when one evaluates the testimony of the State's rebuttal expert, 

Dr. Sidney Merin. While Merin acknowledged that there was no doubt 

that Appellant had "a very p o o r ,  very conflicted, very chaotic 

background," he assumed that Appellant would have gotten better 

during his stay i n  the hospital. Of course, this might not be true 

if, as Dr. Taylor indicated, Appellant was not on the r i g h t  treat- 

ment regimen. Moreover, there was ample evidence that Appellant 

was far from cured when he emerged from Napa State. His brother 

0 
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testified that he was worse when he came out; Appellant was less 

communicative than before, m o r e  withdrawn, and had trouble with 

interpersonal communications. (R963-970,993) Furthermore, Appel- 

lant's medical records showed that after his discharge from the 

hospital, he was readmitted on two subsequent occasions, in 1971 

and 1972, as a result Gf experiencing auditory hallucinations 

telling him to kill himself. (R440) 

A troubled background and family life has been recognized by 

t h i s  Court as Kitigating in many cases. For example, Nearv v. 

S!iiiJ&, 384 S O .  2d eel (Fla. 1980); McCampbell v. State, 421 S o .  2d 

1072 (Fla. 1'382); Livinsston v. Sta te, 565 S o .  2d 1288 (Fla. 1988). 

What this Court observed i n  Nibert v. State, 574 Sa.2d 1059, 1062 

(Fla. 1'390) upon vacating a death sentence that was imposed in 

accordance with a death recommendation is particularly applicable a t o  Appellant's cause: 

The fact that a defendant suffered through 
m o r e  than a decade of psychological and physi- 
cal abuse during the defendant's formative 
childhood and adolescent years is in no way 
diminished by the fact that the abuse finally 
came to an end. To accept that analysis would 
mean that a defendant's h i s t o r y  as a victim of 
child abuse would never be accepted as a 
mitigating circumstance, despite well--settled 
law to the contrary. 

That Appellant's abuse finally came to an end and he was placed in 

a state hospital does not m e a f i  that h i s  problems came to an end as 

well. A s  Dr. Taylor testified, Appellant was a severely emotional, 

ly disturbed child who continued t o  be emotionally disturbed as an 

adult; he never really had a chance. (RlOl8,1025) 
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Finally, a few words need to be said about the jury's death 

recommendation. For reasons that have already been discussed in 

this b r i e f ,  and which are incorporatEd herein by reference, the 

jury's recommendation is tainted and unreliable. Yet despite hav- 

ing heard inadmissible evidence, as well as improper argument and 

instructions, two members of the jury voted f o r  a life sentence. 

More importantly, perhaps, additional members of the jury would 

have voted f o r  a sentence less t h a n  death if they had the option of 

voting for a sentence of 99 years  plus one, with na possibility of 

parole; this is evident from the  question the jury  propounded t o  

the trial court. (R452,1177) It is entirely possible that a 

majority of the jurors, maybe even all of them, would have voted to 

spare Appellant's life if they were able t o  have some assurance 

that he would spend it in prison; an unknown number of j u r o r s  

obviously f e l t  that Appellant's life was worth sparing, and that is 

something that this Court must take into serious consideration. 

e 

@ 

Proportionality analysis is n o t  based on the number of aggra- 

vating and mitigating factors, but on the quality of the circum- 

stances presented. See Fitzpatrick and Livinaston. This Court's 

analysis of Appellant's cause must lead it t o  conclude that the 

quality of Appellant's evidence in mitigation is much more com- 

pelling than what was presented in aggravation. A life sentence 

must be the result. 



ISSUE VI I I  

ONE OF THE TWO WRITTEN JUDGMENTS 
FILED HEREIN IS EXTRANEOUS AND MUST 
BE STRICKEN. 

The r eco rd  h e r e i n  contains two written judgments for first 

degree murder, one dated September 12, 1985 (R60--61), and the other 

dated March 20, 1992. (R484-485) 

There was only one homicide committed in the instant case, and 

therefore only one judgment should have been filed against Appel-- 

lant. See muse i~ v. State, 474 So. 2d 1193 ( F l a .  1985); Goss v .  

S t a t e ,  398  So. 2d 3 9 8  ( F l a .  5th DCA 1981). Although Appellant's 

e ,  547 So. 2d 1201 death sentence was vacated i n  Rhodes v .  Mtac. E I .  

( F l a .  1 3 8 9 )  (R71-84)) h i s  conviction was l e f t  undisturbed. There 

was no reasan to adjudicate Appellant guilty a second time for the 

Karen r:ieradka homicide. The judgment dated March 20, 1 3 3 2  is 

extraneous and must be s t r i c k e n .  
0 
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CONCLUSION 

ai 

Based u p m  the foregoing facts, arguments, 

t h c r i t y ,  your Appellant, Richard Wallace Rh 

and citations of 

des, p r a y s  t h i s  

Honorable Court for relief as follows: 

(1) Vacation of h i s  sentence of death and remand for imposi- 

tion of a life sentence; or (2) Vaca t ion  of h i s  sentence of dea th  

and rernaiid for a nsx penalty t r i a l  before a jury impaneled for t h a t  

p u r p o s e ;  o r  ( 3 )  Vacation of his sentence of death and remand for a 

new sentencing hea r ing  before the c o u r t  only. 

Appellant additionally asks for such o t h e r  and further relief 

as t h i s  Court may deem a p p r o p r i a t e .  
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