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-I PRELIMINARY STATEMENT - 

A p p e l l a n t ,  JOHN F A L K ,  s h a l l  h e r e i n a f t e r  be r e f e r r e d  t o  

as "FALK." Appel lees  F l o r i d a  P u b l i c  S e r v i c e  Commiss ion a n d  H. 

Geller Management Corp. s h a l l  h e r e i n a f t e r  be c o l l e c t i v e l y  

referred t o  as "Appel lees" ,  when t h e  c i r c u m s t a n c e s  require,  a n d  

as " t h e  COMMISSION" a n d  "GELLER" when t h e  c i r c u m s t a n c e s  r e q u i r e .  

All c i t a t i o n s  t o  the record s h a l l  be i n  e i ther  of t h e  

f o l l o w i n g  f o r m s :  ( V o l . 1  R .  --1 or ( V o l . 1 1  R .  -- 1 .  C i t a t i o n s  t o  

p e r t i n e n t  e x h i b i t s  will be made t o  t h e  A p p e n d i x  t o  FALK's I n i t i a l  

Brief, a n d  s h a l l  b e  i n  t h e  f o l l o w i n g  form: (App. - - I .  C i t a t i o n s  

t o  t h e  Answer B r i e f  of t h e  F l o r i d a  P u b l i c  S e r v i c e  Commiss ion 

s h a l l  be in t h e  f o l l o w i n g  € o r m :  (PSC Answer B r i e f  a t  - - I .  

C i t a t i o n s  t o  t h e  Answer B r i e f  of H .  Geller Management Corp. shall 

b e  i n  t h e  f o l l o w i n g  fo rm:  (Geller Answer Brief a t  - - I .  

P a g e  1 of 14 



SUMMARY OF ARGUMENT I IN REBUTTAL ----- 

T h e  COMMISSION has a p p e a r e d  o n c e  b e f o r e  t h i s  C o u r t  a n d  

a r g u e d  t h a t  F l e t c h e r  Properties, I n c .  v .  F l o r i d a  P u b l i c  S e r v i c e  

-- C o m m i s s i o n ,  356 So. 2d 289 ( F l a . 1 9 7 8 )  a n d  R u l e  2 5 - 6 . 0 4 9 ( 6 )  gave 

t h e  COMMISSION, a t  t h e  v e r y  l e a s t ,  colorable j u r i s d i c t i o n  o v e r  

GELLER. S i n c e  t h e  COMMISSION's ea r l i e r  a p p e a r a n c e  b e f o r e  t h i s  

C o u r t ,  n o  new mate r i a l  f a c t s  have b e e n  d isc losed  t o  t h e  

COMMI SSI ON Y e t ,  t h e  COMMISSION and GELLER now a r g u e  t h a t  

n e i t h e r  F l e t c h e r  n o r  Ru le  2 5 - 6 . 0 4 9 ( 6 )  h a v e  a n y  a p p l i c a t i o n  

whatsoever t o  GELLER. T h i s  p r o f o u n d  t u r n a r o u n d ,  u n s u p p o r t e d  by 

a n y  p l a u s i b l e  e x p l a n a t i o n ,  i s  u n l a w f u l l y  a r b i t r a r y ,  a n d  c o m p e l s  

t h e  r e v e r s a l  of s u c h  order. F u r t h e r m o r e ,  t h e  COMMISSION'S 

f i n d i n g  t h a t  GELLER w a s  n o t  a l l o c a t i n g  common area e l e c t r i c i t y  

costs i s  a b j e c t l y  u n s u p p o r t e d  by any  c o m p e t e n t ,  s u b s t a n t i a l  

e v i d e n c e .  T h e  express  t e r m s  of t h e  management c o n t r a c t  are clear 

and unambiguous  w i t h  r e s p e c t  t o  t h e  d i rect  a n d  s p e c i f i c  

a l l o c a t i o n  by GELLER of common area e l e c t r i c i t y  costs  t o  t h e  

r e s i d e n t s  of t h e  J e f f e r s o n  B u i l d i n g .  T h e  a r ch i t ec t  of  t h e  

management c o n t r a c t  c o n f i r m e d  t h a t  t h e  management c o n t r a c t  

l a n g u a g e  d e a l i n g  w i t h  common area e l e c t r i c i t y  was i n  f a c t  clear 

a n d  u n a m b i g u o u s .  The o n l y  e v i d e n c e  a r g u a b l y  s u p p o r t i n g  t h e  

COMMISSION'S d e t e r m i n a t i o n  i s  t h e  s e l f - s e r v i n g  t e s t i m o n y  of 

GELLER, w h i c h  i n  t h e  f a c e  of t h e  clear a n d  unambiguous  c o n t r a c t  

I l a n g u a g e  c a n n o t  be r e g a r d e d  as  s u b s t a n t i a l  e v i d e n c e  s u p p o r t i n g  

I t h e  COMMISSION'S order. 
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ARGUMENT I N  REBUTTAL 
-_____-___-+ 

I n  their  Answer B r i e € s  , Appel lees  a r g u e  t h a t  I Fletcher 

P r z e r t i e s ,  I n c .  v .  Florida P u b l i c  S e r v i c e  I------I- C o m m i s s i o n ,  356 So.  2d 

289  (Fla.1978) does n o t  s t a n d  fo r  t h e  p r o p o s i t i o n  for  w h i c h  FALK 

h a s  asserted i t  s t a n d s .  The Appel lees  f u r t h e r  a r g u e  t h a t  R u l e  

2 5 - 6 . 0 4 9 ( 6 )  does n o t  a p p l y  t o  GELLER. FALK r e s p e c t f u l l y  s u b m i t s  

t h a t  t h e  Appe l l e e s '  p o s i t i o n  i s  u n t e n a b l e ,  a n d  t h a t  t h e  

COMMISSION'S o r d e r  i s  both c o n t r a r y  t o  t h e  e s s e n t i a l  

r e q u i r e m e n t s  of law a n d  u n s u p p o r t e d  by s u b s t a n t i a l  c o m p e t e n t  

e v i d e n c e .  

I .  THE C O M M I S S I O N ' S  ORDER 
I N  THE S U B J E C T  CASE WAS UNLAWFULLY ARBITRARY 

AND DEPARTED FROM THE E S S E N T I A L  REQUIREMENTS OF LAW 

The a r g u m e n t s  of Appel lees  r e g a r d i n g  F l e t c h e r  - and R u l e  

25-6.04W 6 )  are  d i a m e t r i c a l l y  oppos i te  of t h e  p o s i t i o n  t h e  

COMMISSION took i n  a n  ea r l i e r  p r o c e e d i n g  before t h i s  C o u r t  

i n v o l v i n g  FALK's c o m p l a i n t s  a g a i n s t  GELLER. 

I n  - F l o r i d a  P u b l i c  S e r v i c e  Commiss ion v .  B r y s o n ,  569 

S o . 2 d  1253  (Fla.1990), GELLER had o b t a i n e d  an  i n j u n c t i o n  from 

t h e  c i r c u i t  court e n j o i n i n g  t h e  COMMISSION from p r o c e e d i n g  

a g a i n s t  GELLER u p o n  FALK's c o m p l a i n t  t h a t  GELLER 

" b o u g h t . .  . e l e c t r i c i t y  from p u b l i c  u t i l i t i e s  and t h e n ,  c o n t r a r y  to 

l a w ,  resold those r e s o u r c e s  t o  i n d i v i d u a l  c u s t o m e r s  a t  a p r o f i t . "  

- B r y s o n  a t  1 2 5 4 .  The COMMISSION s o u g h t  a writ of p r o h i b i t i o n  f r o m  

t h i s  C o u r t  r e s t r a i n i n g  t h e  c i r c u i t  c o u r t  from e n j o i n i n g  t h e  

COMMISSION'S a c t i o n s  a g a i n s t  GELLER. 
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I n  - B r y s o n ,  -- t h i s  C o u r t  n o t e d  as f o l l o w s :  

The PSC i n  t h i s  case re l ied  on t h e  l a n g u a g e  
i n  s e c t i o n s  3 6 6 . 0 4 ( 1 )  a n d  3 6 6 . 0 2 ( 1 )  as  t h e  
basis  of i t s  j u r i s d i c t i o n .  T h e  PSC f o u n d  
a d d i t i o n a l  s u p p o r t  in - F l e t c h e r  Properties, 
-- I n c . ,  w h e r e  t h e  C o u r t  a p p r o v e d  t h e  PSC's 
c o n c l u s i o n  t h a t  t h e  manag ing  a g e n t  and p a r t  
owner  of a p r i v a t e  r e s i d e n t i a l  communi ty  i n  
J a c k s o n v i l l e  w a s  a " u t i l i t y "  u n d e r  t h e  PSC's 
j u r i s d i c t i o n  ... b e c a u s e  of i t s  o p e r a t i o n s  
r e l a t i n g  t o  water a n d  sewer s e r v i c e .  The 
PSC's a n a l y s i s  approved by t h i s  C o u r t  s a i d  
PSC j u r i s d i c t i o n  i s  p a r t i c u l a r l y  a p p r o p r i a t e  
where t h e  company p r o v i d e s  u t i l i t y  s e r v i c e s  
t o  condomin iums  u n i t s ,  . . A d d i t i o n a l l y ,  t h e  PSC 
i n  t h i s  case re l ied  on F lor ida  A d m i n i s t r a t i v e  
Code R u l e  25-6.049(6)(b) , w h i c h  t h e  PSC 
p r o m u l g a t e d  p u r s u a n t  t o  i t s  s t a t u t o r y  
a u t h o r 1  t y  . 

B r y s o n  a t  1 2 5 5 .  I t  i s  t h u s  a p p a r e n t  t h a t  when t h e  C O M M I S S I O N ' S  

j u r i s d i c t i o n  over GELLER b a s e d  upon FALK's a 1 , l e g a t i o n s  w a s  b e i n g  

c h a l l e n g e d  by GELLER v i a  i n j u n c t i v e  r e l . i e f  i n  a c i r c u i t  c o u r t ,  

t h e  COMMISSION c o n v e n i e n t l y  f o u n d  F l e t c h e r  t o  be  p e r t i n e n t  t o  t h e  

case. The p u r p o r t e d  f a c t u a l  differences a p p a r e n t l y  were n o t  t h e n  

so m e a n i n g f u l .  The d i f f e r e n c e  i n  p e r t i n e n t  s t a t u t e s  a p p a r e n t l y  

w a s  n o t  t h e n  so m e a n i n g f u l  R u l e  25-6.049( 6 ) (  b )  a p p a r e n t l y  was 

n o t  t h e n  so c l e a r l y  i n a p p l i c a b l e  t o  GELLER. E v e r y t h i n g  FALK now 

a r g u e s  r e g a r d i n g  F l e t c h e r  a n d  R u l e  2 5 - 6 . 0 4 9 ( 6 )  w a s  a f f i r m a t i v e l y  

a r g u e d  by t h e  COMMISSION i n  B r y s o n ,  -- and y e t  now t h e  COMMISSION 

s e e k s  t o  disavow e v e r y t h i n g  it p r e v i o u s l y  a r g u e d  i n  order t o  

s u s t a i n  i t s  s u b s e q u e n t  I c o n t r a d i c t o r y  f i n d i n g  t h a t  EELLER i s  n o t  

w i t h i n  t h e  j u r i s d i c t i o n  of t h e  COMMISSION. 

T h e  COMMISSION s u g g e s t s  i n  i t s  Answer B r i e f  t h a t  F r y s o n  - 

I s i m p l y  r e c o g n i z e d  t h a t  t h e  COMMISSION had a "colorable cl.aim of 

j u r i s d i c t i o n "  w i t h  w h i c h  a c i r c u i t  c o u r t  c o u l d  n o t  i n t e r f e r e ,  a n d  
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t h a t  t h e  l a t e r  ful.1. e v i d e n t i a r y  h e a r i n g  somehow e l i c i t ed  f a c t s  or 

c i r c u m s t a n c e s  w h i c h  j u s t i f y  i t s  p r o f o u n d  c h a n g e  o f  p o s i t i o n .  The  

record s i m p l y  does n o t  support: t h i s  a s s e r t i o n .  

In order for  t h e  co1,orable claim of j u r i s d i c t i o n  t h a t  

t h e  COMMISSION a r g u e d  so s t r o n g l y  for i n  Bryson t o  evapora te ,  t h e  

COMMISSION would  have to h a v e  d i s c o v e r e d  f a c t s  d i f f e r e n t  from 

those known t o  i t  a t  t h e  t i m e  - -  B z s o n  w a s  a r g u e d  t o  t h i s  C o u r t .  

The  record of t h e  f u l l  e v i d e n t i a r y  h e a r i n g  shows no  s u c h  new 

f a c t s .  When B r y s o n  w a s  a r g u e d ,  t h e  COMMISSION obviously knew t h e  

s u b s t a n c e  of FALK's c o m p l a i n t  a g a i n s t  GELLER. S e e  B r y s o n  a t  1 2 5 4  

( " E a l k  claimed t h a t  Geller bought .. . e l e c t r i c i t y  f r o m  p u b l i c  

u t i l i t i e s  a n d  t h e n ,  c o n t r a r y  t o  l a w ,  resold those r e s o u r c e s  t o  

i n d i v i d u a l  c u s t o m e r s  a t  a p r o f i t . " ) .  F u r t h e r ,  when - B r y s o n  _- w a s  

a r g u e d ,  t h e  COMMISSION o b v i o u s l y  knew of GELLER's a r g u m e n t  t h a t  

the c o n t r a c t  s i m p l y  u s e d  e l e c t r i c i t y  costs  as  a n  " i n d e x i n g  

p r o c e d u r e .  I' S e e  B r y s o n  a t  1 2 5 4  ("Gellex d e n i e d  [Falk'sl 

a l l e g a t i o n ,  c l a i m i n g  t h a t  i t  d id  n o t  r e se l l  r e s o u r c e s - - i t  m e r e l y  

u s e d  i n d i c e s  t o  d e t e r m i n e  m a i n t e n a n c e  f e e  i n c r e a s e s  . ' I ) .  FALK's 

p o s i t i o n  i n  t h i s  c a se ,  a n d  GELLER's p o s i t i o n  i n  t h i s  case ,  are  

precisely t h e  same now as t h e y  were when - B z s o n  was a r g u e d .  

N o t h i n g  c h a n g e d  b e t w e e n  Bryson a n d  t h e  COMMISSION'S s u b j e c t  

order. And y e t  I t h e  COMMISSION h a s ,  upon t h e  v e r y  same f a c t s  i n  

t h e  v e r y  same case ,  a r g u e d  both t h a t  F l e t c h e r  does a n d  does n o t  

a p p l y  t o  GELLER, a n d  t h a t  Rule 2 5 - 6 . 0 4 9 ( 6 )  does and does n o t  

---- 

a p p l y  t o  GELLER. 
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T h i s  C o u r t  r e c e n t l y  n o t e d  i n  I n t e r n a t i o n a l  T e l e c h a r g e  , 
-- I n c .  v .  -- W i l s o n ,  573 So.2d 816 ( P l a . 1 9 9 1 1 ,  FALK's b u r d e n  ' ' . . .is t o  

d e m o n s t r a t e  t h a t  t h e  c o m m i s s i o n ' s  d e t e r m i n a t i o n  w a s  a r b i t r a r y . "  

The C O M M I S S I O N ,  based upon t h e  v e r y  same set of basic  f a c t s ,  has 

i n  a s i n g l e  case before i t  a r g u e d  both  t h a t  F l e t c h e r  a n d  R u l e  25-  

6 . 0 4 9 ( 6 ) ( b )  b i n d  GELLER t o  t h e  j u r i s d i c t i o n  of t h e  COMMISSION,  

a n d  t h a t  --I--I Fletcher a n d  R u l e  2 5 - 6 . 0 4 9 ( 6 ) ( b )  do n o t  b i n d  EELLER t o  

t h e  j u r i s d i c t i o n  of t h e  COMMISSION.  T h e r e  c a n  b e  n o  clearer a n  

example of a c a p r i c i o u s  a n d  a r b i t r a r y  d e c i s i o n  t h a n  t h e  

COMMISSION'S  i n  t h e  case a t  bar .  T h i s  C o u r t  s i m p l y  c a n n o t  p e r m i t  

t h e  COMMISSION, u n d e r  t h e  g u i s e  of " p r e s u m p t i v e  v a l i d i t y "  , t o  be 

e x o n e r a t e d  from t h e  a r b i t r a r y  d e c i s i o n  i s sued  in t h i s  case. 

N o t w i t h s t a n d i n g  t h e  r e m a r k a b l e  t u r n a r o u n d  i n  t h e  

C O M M I S S I O N 'S  p o s i t i o n ,  t h e  Appe l lees  a r g u e  t h a t  there are 

disposi t i v e  f a c t u a l  d i f f e r e n c e s  b e t w e e n  F l e t c h e r  a n d  t h e  case a t  

bar w h i c h  o b v i a t e  a n y  p e r t i n e n c y  of F l e t c h e r  t o  t h e  case a t  bar .  

Any s u c h  d i f f e r e n c e s ,  however,  are i n c o n s e q u e n t i a l .  

This C o u r t  i n  - Fletcher  s ta ted :  " W e  a g r e e  w i t h  t h e  

d e t e r m i n a t i o n  by t h e  P u b l i c  Service COMMISSION t h a t  [ F l e t c h e r ]  i s  

a water a n d  sewer u t i l i t y  ... fo r  t h e  r e a s o n s  s ta ted  i n  t h e  

d e c l a r a t o r y  s t a t e m e n t  of t h e  COMMISSION."  Fletcher a t  2 9 2 .  I n  

t u r n ,  t h e  C O M M I S S I O N ' S  d e c l a r a t o r y  s t a t e m e n t  i n  Fletcher clearly 

es tab l i shed  t h a t  F l e t c h e r  w a s  t h e  c u s t o m e r  of record fo r  t h e  

water t o  b e  p r o v i d e d  by J a c k s o n v i l l e  S u b u r b a n  t o  t h e  new 

d e v e l o p m e n t ,  and t h a t  t h e  water was master-metered at: t h e  

e n t r a n c e  t o  t h e  o v e r a l l  d e v e l o p m e n t .  Fletcher i n t e n d e d  t o  pass 
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a l o n g  t h e  water costs of t h e  new d e v e l o p m e n t  t o  t h e  r e s i d e n t s  

t h e r e o f  by i n s t a l l i n g  i n d i v i d u a l  meters a t  each r e s i d e n c e .  Upon 

these f a c t s ,  t h e  COMMISSION, a n d  i n  t u r n  t h i s  C o u r t ,  e x p r e s s l y  

f o u n d  Fletcher  t o  be a c t i n g  as  a u t i l i t y .  

The  f ac t s  o f  Fletcher a re  n o t  i n  a n y  mater ia l  manner  

d i f f e r e n t  f r o m  t h e  facts o f  t h e  case a t  b a r .  F l e t c h e r  a n d  GELLER 

a re  both c u s t o m e r s  o f  record w i t h  a r e g u l a t e d  p u b l i c  u t i l i t y  

( J a c k s o n v i l l e  S u b u r b a n  a n d  F l o r i d a  P o w e r ,  r e s p e c t i v e l y )  ; F l e t c h e r  

a n d  GELLER both had t h e  u t i l i t y  s e r v i c e s  f o r  w h i c h  t h e y  were 

c u s t o m e r  of record master-metered; a n d  Fletcher a n d  GELLER both 

i n t e n d e d  t o  pass a l o n g  t h e  u t i l i t y  costs t o  t h e  u l t i m a t e  u s e r s  of 

t h e  u t i l i t y  s e r v i c e .  The  o n l y  d i f f e r e n c e  b e t w e e n  w h a t  F l e t c h e r  

proposed t o  do a n d  what GELLER has d o n e  i s  t h a t  F l e t c h e r  w a n t e d  

t o  i n s t a l l  i n d i v i d u a l  meters ( s u b - m e t e r i n g )  a s  a method of 

a p p o r t i o n i n g  t h e  costs of t h e  water u t i l i t y  S e r v i c e ,  whereas 

GELLER a p p o r t i o n e d  t h e  e l ec t r i ca l  u t i l i t y  service costs  t h r o u g h  a 

f o r m u l a  set  f o r t h  i n  a management  c o n t r a c t .  I n  s h o r t ,  there are 

n o  material d i f f e r e n c e s  b e t w e e n  F l e t c h e r  I- a n d  t h e  case a t  bar .  

The Appellees ' respect ive  p o s i t i o n s  w i t h  respect t o  t h e  

a p p l i c a b i l i t y  of R u l e  2 5 - 6 . 0 4 9 ( 6 )  are  e q u a l l y  u n t e n a b l e .  The 

COMMISSION, i n  i t s  Answer Brief, does n o t  address R u l e  25- 

6 . 0 4 9 ( 6 )  i n  any d e t a i l ,  except to  s t a t e  t h a t  i t  does n o t  t r i g g e r  

t h e  COMMISSION'S j u r i s d i c t i o n  a n d  t h a t  t h e  COMMISSION i s  e n t i t l e d  

t o  d e f e r e n c e  i n  i t s  own i n t e r p r e t a t i o n s  o f  i t s  r u l e s .  GELLER, i n  

i t s  Answer B r i e f ,  a r g u e s  t h a t  R u l e  2 5 - 6 . 0 4 9 ( 6 )  a p p l i e s  only t o  

o c c u p a n c y  u n i  ts .  N e i t h e r  p o s i t i o n  c a n  be accepted. 
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GELLER a p p a r e n t l y  a r r i v e s  a t  i t s  c o n c l u s i o n  b a s e d  upon 

c e r t a i n  e n u m e r a t e d  e x c e p t i o n s  e n u m e r a t e d  i n  R u l e  2 5 - 6 . 0 4 9 ( 5 ) ( a )  

t o  t h e  i n d i v i d u a l  m e t e r i n g  r e q u i r e m e n t  a l so  imposed by Rule  25- 

6 . 0 4 9 ( 5 ) ( a ) .  GELLER's a r g u m e n t  appears t o  be t h a t  t h e  i n i t i a l  

1 , anguage  of R u l e  2 5 - 6 . 0 4 9 ( 5 ) ( a )  r e q u i r e s  i n d i v i d u a l ,  e l ec t r i c  

m e t e r i n g  for  a l l  ' 'separate o c c u p a n c y  u n i t s " ,  a n d  t h a t  l a ter  

l a n g u a g e  i n  ( 5 ) ( a )  d e l i n e a t e s  four  e x c e p t i o n s  t o  t h e  general 

r u l e .  GELLER r e a s o n s  t h a t  i t  i s  these f o u r  e x c e p t i o n s ,  a n d  o n l y  

these four e x c e p t i o n s ,  t o  w h i c h  t h e  a l l o c a t i o n  a n d  a n t i - p r o f i t  

r u l e ,  R u l e  2 5 - 6 . 0 4 9 ( 6 ) ,  a p p l i e s ,  s i n c e  R u l e  2 5 - 6 . 0 4 9 ( 6 )  b e g i n s :  

"Where i n d i v i d u a l  m e t e r i n g  i s  n o t  required u n d e r  S u b s e c t i o n  

( 5 ) ( a )  . . . . ' I  

FALK agrees w i t h  GELLER' s proposi t i o n  t h a t  R u l e  25- 

6 . 0 4 9 ( 6 )  a p p l i e s  t o  t h e  e n u m e r a t e d  e x c e p t i o n s .  However, FALK 

does n o t  a g r e e  t h a t  t h e  scope of R u l e  2 5 - 6 . 0 4 9 ( 6 )  s tops there ,  

a n d  r e s p e c t f u l l y  s u b m i t s  t h a t  GELLER's a r g u m e n t  is too myopic. 

Each of t h e  f o u r  e n u m e r a t e d  e x c e p t i o n s  of R u l e  2 5 - 6 . 0 4 9 ( 5 ) ( a )  

appear t o  f a l l  w i t h i n  t h e  d e f i n i t i o n  of " o c c u p a n c y  u n i t "  set  

f o r t h  i n  R u l e  25-6 .049(  5 )  ( b )  , a n d  t h e  e n u m e r a t i o n  i s  therefore 

s i m p l y  a n  a c k n o w l e d g m e n t  t ha t  these are o c c u p a n y  u n i t s  for  w h i c h  

the re  i s  n o  i n d i v i d u a l  m e t e r i n g  r e q u i r e m e n t .  However, s i n c e  R u l e  

2 5 - 6 . 0 4 9 ( 5 ) ( a )  r e q u i r e s  i n d i v i d u a l  m e t e r i n g  far all separate 

o c c u p a n c y  u n i t s  , the c o n v e r s e  i s  n e c e s s a r i l y  t r u e :  i n d i v i d u a l  

m e t e r i n g  i s  n o t  r e q u i r e d  for  non- occupancy  u n i t s  GELLER I s 

a s s e r t i o n  t h a t  R u l e  2 5 - 6 . 0 4 9 ( 6 )  does n o t  a p p l y  t o  n o n- o c c u p a n c y  

u n i t s  e f f e c t i v e l y  e x c l u d e s  t h e  v a s t  m a j o r i t y  of c i r c u m s t a n c e s  i n  

Page 8 of 1 4  



w h i c h  t h e  r u l e  would a p p l y .  I n  t u r n ,  t h i s  e x c l u s i o n a r y  e f f e c t  

pe rmi t s  t h e  COMMISSION t o  a v o i d  i t s  s t a t u t o r y  d u t i e s  t o  r e g u l a t e  

t h e  sale of e l e c t r i c i t y .  T h i s  i n t e r p r e t a t i o n  c a n n o t  be 

embraced. 

Agency r u l e s  are  p r o m u l g a t e d  by a g e n c i e s  i n  f u r t h e r a n c e  

of t h e i r  r e g u l a t o r y  d u t i e s  a n d  r e s p o n s i b i l i t i e s ,  a s  prescribed by 

s t a t u t e  or c o n s t i t u t i o n .  The COMMISSION p r o m u l g a t e d  Rule 25- 

6 . 0 4 9 ( 6 )  t o  a l l o w  c u s t o m e r s  of record t o  a l loca te  e l e c t r i c i t y  

costs so l o n g  as  n o  p r o f i t  w a s  e a r n e d  f r o m  t h e  a l l o c a t i o n .  This 

i s  c l e a r l y  i n  f u r t h e r a n c e  of t h e  COMMISSION'S d u t y  a n d  

r e s p o n s i b i l i t y  t o  r e g u l a t e  t h e  sa le  of e l e c t r i c i t y  i n  t h e  S t a t e  

of F lo r ida .  To pe rmi t  t h e  COMMISSION'S order i n  t h i s  case t o  

s t a n d  i s  t a n t a m o u n t  t o  a l l o w i n g  t h e  COMMISSION t o  a b d i c a t e  i t s  

r e g u l a t o r y  r e s p o n s i b i l i t i e s ,  s i n c e  t h e  r e a d i n g  of R u l e  25-  

6.049(6) a d v a n c e d  by t h e  COMMISSION i n  t h e  l i g h t  of t h e  i n s t a n t  

f a c t s  e f f e c t i v e l y  perrni ts  e v e r y  c u s t o m e r  of record f o r  "common 

area e l e c t r i c i t y "  t o  s p e c i f i c a l l y  c o n t r a c t  t o  a l loca te  those  

cos t s  a t  a p r o f i t .  Such c i r c u m s t a n c e s  a r e ,  q u i t e  s i m p l y ,  t h e  

sa le  of e l e c t r i c i t y ,  a matter o v e r  w h i c h  t h e  COMMISSION i s  

supposed t o  exercise r e g u l a t o r y  c o n t r o l  b u t  will n o t  i f  pe rmi t t ed  

t o  read Ru le  2 5 - 6 . 0 4 9 ( 6 )  as  s e t  f o r t h  i n  i t s  a r g u m e n t s  t o  t h i s  

C o u r t .  

W h i l e  t h e  COMMISSION is t o  be given  d e f e r e n c e  i n  i t s  

i n t e r p r e t a t i o n  of i t s  rules, t h i s  deference i s  n o t  and c a n n o t  be 

a b s o l u t e .  When a n  a g e n c y  i n t e r p r e t s  its rules i n  a manner  w h i c h  

leads t o  a n  a b s u r d  or c l e a r l y  e r r o n e o u s  r e s u l t ,  t h e  d e f e r e n c e  
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o r d i n a r i l y  a f f o r d e d  to  t h e  a g e n c y  is n o t  t o  be b l i n d l y  observed. 

Here, R u l e  2 5 - 6 . 0 4 9 ( 6 )  w a s  n o t  f o i s t e d  upon t h e  COMMISSION by 

some other  e n t i t y ,  b u t  w a s  i n d e e d  promu1,gated  by t h e  COMMISSION 

i t s e l f .  GELLER has t a k e n  a d v a n t a g e  of S e c t i o n  6 ( a )  of t h e  r u l e ,  

b u t  does n o t  w a n t  t o  h o n o r  t h e  c o n c o m i t a n t  r e s p o n s i b i l i t i e s  of 

S e c t i o n  6 ( b )  of t h e  r u l e .  The COMMISSION, t h r o u g h  i t s  s u b j e c t  

order, w a n t s  t o  p e r m i t  GELLER t o  e v a d e  t h e  p r o h i b i t i o n s  of 

S e c t i o n  6 ( b ) .  T h i s  c a n n o t  be p e r m i t t e d ,  f o r  t o  do so w i l l  r e n d e r  

R u l e  2 5 - 6 . 0 4 9 ( 6 )  e f f e c t i v e l y  m e a n i n g l e s s .  

11. THE COMMISSION'S DECISION I S  
NOT SUPPORTED BY ANY SUBSTANTIAL EVIDENCE 

Even i f  t h i s  C o u r t  is  u n d i s t u r b e d  by t h e  COMMISSION'S 

b l a t a n t  c h a n g e  of p o s i t i o n ,  these still c a n  b e  no  q u e s t i o n  t h a t  

t h e  COMMISSION'S order was u n s u p p o r t e d  by a n y  s u b s t a n t i a l .  

e v i d e n c e .  

The i s s u e  b e f o r e  t h e  COMMISSION upon w h i c h  e v i d e n c e  had 

a b e a r i n g  was t h e  q u e s t i o n  of w h e t h e r  or n o t  GELLER w a s  i n  f a c t  

a l l o c a t i n g  i t s  e l e c t r i c i t y  cos t s  t o  t h e  r e s i d e n t s  of t h e  

J e f f e r s o n  B u i l d i n g .  T h e  COMMISSION, in i t s  s u b j e c t  o rde r ,  f o u n d  

t h a t  GELLER was fl& a l l o c a t i n g  i t s  e l e c t r i c i t y  costs t o  t h e  

r e s i d e n t s .  The o n l y  e v i d e n c e  s u p p o r t i n g  t h i s  c o n c l u s i o n  was 

GELLER's own t e s t i m o n y .  The  q u e s t i o n  is w h e t h e r  t h i s  t e s t i m o n y  

w a s  s u f f i c i e n t l y  s u b s t a n t i a l  t o  u p h o l d  t h e  COMMISSION'S order .  

FALK r e s p e c t f u l l y  s u g g e s t s  t h a t  it is n o t .  

The " c o m p e t e n t ,  s u b s t a n t i a l  e v i d e n c e "  n e c e s s a r y  t o  

s u p p o r t  t h e  COMMISSION'S d e t e r m i n a t i o n  is  " . - . s u c h  r e l e v a n t  

e v i d e n c e  as a r e a s o n a b l e  mind would  accept as a d e q u a t e  t o  s u p p o r t  
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a c o n c l u s i o n . "  D e  Groot v .  S h e f f i e l d ,  95  So.2d 912 ( F l a . 1 9 5 7 ) .  
&----I------- 

I n  t h i s  case ,  t h e  o n l y  e v i d e n c e  s u p p o r t i n g  t h e  COMMISSION'S 

c o n c l u s i o n  t h a t  GELLER w a s  n o t  a l l o c a t i n g  common area e l e c t r i c i t y  

costs w a s  GELLER's own t e s t i m o n y .  GELLER t e s t i f i e d  t h a t  i t  was 

n e v e r  i t s  i n t e n t i o n  t o  pass along common area e l e c t r i c i t y  costs 

t o  t h e  r e s i d e n t s .  I n s t e a d ,  GELLER asser ted,  e l e c t r i c i t y  cos ts ,  

t oge the r  w i t h  t h e  cos t  of o ther  u t i l i t y  s e r v i c e s ,  were s i m p l y  

u s e d  as  a n  " i n d e x i n g  p r o c e d u r e "  t o  a l low i t  t o  k e e p  pace w i t h  

i n f l a t i o n  - 
T h i s  t e s t i m o n y ,  h o w e v e r ,  i s  d i r e c t l y  a t  odds w i t h  t h e  

c lear  a n d  unambiguous  l a n g u a g e  of GELLER's own management  

c o n t r a c t ,  as w e l l  as t h e  c lear  and unambiguous  t e s t i m o n y  o f  t h e  

a t t o r n e y  who d r a f t e d  t h e  c o n t r a c t  

P a r a g r a p h  V I  of t h e  J e f f e r s o n  B u i l d i n g  management  

c o n t r a c t  s p e c i f i c a l l y  s ta tes  : 

T h e  m o n t h l y  m a i n t e n a n c e  f e e  for  each 
c o n d o m i n i u m  parcel  owner -- s h a l l  be i n c r e a s e d  
as  provided for  h e r e i n a f t e r  t o  r e p r e s e n t  
i n c r e a s e s  f o r  p u b l i c  u t i l i t i e s  .. . I n  t h e  e v e n t  
t h a t  F l o r i d a  P o w e r , .  . i n c r e a s e s  i t s  r a t e  per 
KWH by an  amount  e q u a l  t o  5%...such i n c r e a s e  
w i l l  be a p p o r t i o n e d  among t h e  condomin ium 
u n i t s  by t h e  a d d i t i o n  t o  t h e  m o n t h l y  
ma in tenan-ce  f e e . .  . t h e  sum o f  $15 .OO.. . T h e r e  
s h a l l .  be n o  i n c r e a s e  i n  t h e  amount  of t h e  
man*ment f e e  for  t h i s  i n c r e a s e .  ( emphas i s  
added) .  

-- 
-- 
- ----I 

( A p p .  6). The l a n g u a g e ,  as  w e l l  as  t h e  e f f e c t ,  o f  t h i s  

c o n t r a c t u a l  p r o v i s i o n  i s  clear a n d  unambiguous  ; when F l o r i d a  

P o w e r ' s  ra te  per  k i l o w a t t  h o u r  rises by 5 % ,  the r e s i d e n t s  of t h e  

J e f f e r s o n  B u i l d i n g  p a y  $15.00 more per month b e c a u s e  of a n d  

*- d i r e c t l y  a r i s i n q  f r o m  Flor ida  P o w e r ' s  i n c r e a s e  i n  t h a t  ra te  per 
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k i l o w a t t  h o u r .  Clearly, GELLER is b e i n g  r e i m b u r s e d  for  its costs 

of e l e c t r i c i t y  . T h e r e  i s  n o  other r a t i o n a l  v i e w  of t h i s  

c o n t r a c t u a l  p r o v i s i o n ,  a f a c t  c o n f i r m e d  by GELLER's own w i t n e s s ,  

Carl P a r k e r ,  t h e  P i n e l l a s  C o u n t y  a t t o r n e y  who d ra f t ed  t h e  

management  c o n t r a c t ,  who t e s t i f i e d  t h a t  there was no  other  way t o  

read t h e  c o n t r a c t  b u t  t h a t  i t  w a s  s p e c i f i c a l l y  i n t e n d e d  t o  

r e i m b u r s e  GELLER for h i s  cos t s  of common area e l e c t r i c i t y .  

(Vol .I1 R .  210-211 1.  F u r t h e r m o r e ,  t h e  management  c o n t r a c t  

provided for a n  a u t o m a t i c  a n n u a l  i n c r e a s e  i n  t h e  m o n t h l y  

m a i n t e n a n c e  fee paid  by t h e  J e f f e r s o n  B u i l d i n g  residents. (App. 

4 - 5 )  

GELLER a r g u e s  t h a t  FALK ' I . .  . a d v a n c e s  a s t r a i n e d  

r e a d i n g  of t h e  c o n t r a c t  a n d  GELLER's p r o v i s i o n  of f a c i l i t i e s  a n d  

s e r v i c e s  t h e r e u n d e r  t h a t  s i m p l y  i s  n o t  s u p p o r t e d  by t h e  record." 

(Geller  Answer B r i e f  a t  1 0 ) .  T h i s  a r g u m e n t  is u n m e r i t o r i o u s .  

I n d e e d ,  a s  the f o r e g o i n g  d e m o n s t r a t e s ,  it i s  GELLER's 

i n t e r p r e t a t i o n  of t h e  c o n t r a c t  t h a t  is p e r i l o u s l y  s t r a i n e d .  I n  

t h e  face of t h e  c o n t r a c t u a l  l a n g u a g e  a n d  t h e  t e s t i m o n y  of t h e  

c o n t r a c t ' s  a r c h i t e c t ,  GELLER' s own s e l f - s e r v i n g  t e s t i m o n y  c a n n o t  

r a t i o n a l l y  be v i e w e d  a s  c o m p e t e n t  s u b s t a n t i a l  e v i d e n c e  s u p p o r t i n g  

t h e  COMMISSION'S order .  A c c o r d i n g l y ,  t h e  order o f  t h e  COMMISSION 

m u s t  b e  r e v e r s e d .  
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- CONCLUSION 

Based upon  the f o r e g o i n g  p r e s e n t a t i o n  of a r g u m e n t  a n d  

a u t h o r i t i e s ,  FALK respectfully s u b m i t s  t h a t  the d e c i s i o n  of t h e  

COMMISSION d e n y i n g  t h e  relief r e q u e s t e d  by FALK was manifestly 

e r r o n e o u s ,  a n d  m u s t  be r e v e r s e d ,  T h e r e f o r e ,  FALK r e s p e c t f u l l y  

r e q u e s t s  t h i s  Honorable C o u r t  t o  r e v e r s e  t h e  d e c i s i o n  of t h e  

COMMISSION,  and remand t h e  C a u s e  to  t h e  COMMISSION for e n t r y  of a 

f i n a l  order g r a n t i n g  FALK t h e  r e l i e f  r e q u e s t e d  by h i m  i n  t h e  

p r o c e e d i n g  below. 
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B a c o n ,  Bacon J o h n s o n ,  Goddard 
k p y r n o n t ,  ~ . h  
L&?W-A----- DAVID A.  LAMONT , ESQUIRE 

Post Office Box 13576  
St. P e t e r s b u r g  , FL 33733 
(813  1 327- 3935  
F l o r i d a  Bar Number 7 4 7 3 7 8  
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