
IN THE SUPREME COURT OF FLORIDA 

BOARD OF COMMISSIONERS OF 
BREVARD COUNTY, 

Petitioner, 

V. 

JACK R. SNYDER, ET UX., 

Respondents. 

K, SUPREME COURT 

By Chief Deputy Clerk 

* 

Brief of Amicus Curhe Monticello Drug Company 
on Behalf of Respondents 

0 

UnlOOsRMKII\DbIMMMB1l 3A 
nlla5 

CASE NO.: 79,720 

M. Stephen Turner 
Florida Bar No. 095691 

David K. Miller 
Florida Bar No. 213128 

BROAD AND CASSEL 
215 S. Monroe St, S. 400 
P.O. Drawer 11300 
Tallahassee, FL 32302 
(904) 681-6810 



a TABLE OF CONTENTS 

TABLE OF AUTHORITIES 

ARGUMENT 

CERTIFICATE OF SERVICE 

TABLE OF CONTENTS 

i 

ii-iv 

4-20 

21 

i 



TABLE OF AUTHORITIES 

CASES 

Andover Dev. Corls. v. City of N e w  Smyrna Beach, 
328 So.2d 231, 237 (Fla. 1st DCA 1976) . . . . . . . . . . . .  9 
Bailey v. City of St. Ausustine Beach, 
538 So.2d 50, 52 (Fla. 5th DCA 1989) . . . . . . . . . . . .  12 
Baker v. Dade County, 
237 So.2d 201 (Fla. 3d DCA 1970) . . . . . . . . . . . . .  8, 9 
Citizens Growth Manasement Coalition v. Citv of West Palm Beach, 
450 So.2d 204 (Fla. 1984) . . . . . . . . . . . . . . . . . .  13 
City of Winter Sprinss v. Florida Land Co., 
413 So.2d 84 (Fla. 5th DCA 1982), 
amroved, 427 So.2d 170 (Fla. 1983) . . . . . . . . . . . . .  15 
Conetta v. City of Sarasota, 
400 So.2d 1051 (Fla. 2d DCA 1981) . . . . . . . . . . . . . .  12 
Corn v. City of Lauderdale Lakes, 
771 F. Supp. 1557, 1569 ( S . D .  Fla. 1991) . . . . . . . . . .  12 
Dade County v. Carmichael, 
165 So.2d 227 (Fla. 3d DCA 1964) . . . . . . . . . . . . .  8, 9 
Fasano v. Board of County Commissioners, 
507 P.2d 23 (Or. 1973)), 
cert. denied, 341 So.2d 790 (Fla. 1976) . . . . . . . . . . . .  9 
Grady v. Lee County, 
458 So.2d 1211 (Fla. 2d DCA 1984) . . . . . . . . . . . . . . .  8 
Harris v. Goff, 
151 So.2d 642 (Fla. 1st DCA 1963) . . . . . . . . . . . . .  9, 10 
Hillsboroush County v. Putnev, 
495 So.2d 224 (Fla. 2d DCA 1986) . . . . . . . . . . . . . . .  8 
Irvine v. Duval County Planninq Comm'n, 
466 So.2d 357, 367 (Fla. 1st DCA 1 9 8 5 )  (dissenting opinion), 
495 So.2d 167 (Fla. 1985) (approving dissent), 
504 So.2d 1265 (Fla. 1st DCA 1986) (adopting dissent as 

Court's opinion) . . . . . . . . . . . . . . . . . . . .  12 

Jenninss v. Dad@ County, 
589 So.2d 1337 (Fla. 3d DCA 1991), 
review denied, 598 So.2d 75 (Fla. 1992) . . . . . . . . . . .  14 

ii 



Jensen Beach Land Co. v. Citizens for Responsible Growth, 
17 FLW D 2410 (Fla. 4th DCA, Oct. 21, 1992) . . . . . . . . .  16 
Leon Countv v. Parker, 
566 So.2d 1315, 
after remand sub nom. Emerald Acres Inv., Inc. v. Leon Countv, 
601 So.2d 577 (Fla. 1st DCA 1992) . . . . . . . . . . . . . .  18 
Machado v. Musqrove, 
519 So.2d 629, 631-32 (Fla. 3d DCA 1987), 
review denied, 529 So.2d 694  (Fla. 1988) . . . . . . . . . . .  5 
Naples Airaort Auth. v. Collier Dev. Cor~., 
513 So.2d 247, 249 (Fla. 2d DCA 1987) . . . . . . . . . . . .  10 
Park of Commerce Assocs. v. City of DelraY Beach, 
17 FLW D 2047 (Fla. 4th DCA, Sept .  2, 1992) (en banc) . . . .  16 
Parker v. Leon County, 
601 So.2d 1223 (Fla. 1st DCA 1992) . . . . . . . . . . .  18, 19 
Planninq Commission v. Brooks,  
579 So.2d 270 (Fla. 1st DCA 1991) . . . . . . . . . . . . . .  19 
Pollard v. Palm Beach County, 
560 So.2d 1358, 1360 (Fla. 4th DCA 1990) . . . . . . . . . .  12 
Rural New Town v. Palm Beach County, 
315 So.2d 479 (Fla. 4th DCA 1975) . . . . . . . . . . . . . . .  9 
Snyder v. Board of County Commissioners of Brevard County, 
595 So.2d 73-74 (Fla. 5th DCA 1991) . . . . . . . . .  4, 8-10, 15 
Southwest Ranches Homeowners Ass'n, Inc. v. County of Broward, 
502 So.2d 931, 935 (Fla. 4th DCA 1987), 
review denied, 511 So.2d 999 (Fla. 1987) . . . . . . . . . .  13 
Washinston ex rel. Seattle T i t l e  Trust Co. v. Roberse, 
278 U . S .  116 (1925) . . . . . . . . . . . . . . . . . . . . .  12 

Wheeler v. City of Pleasant Grove, 
664 F.2d 99 (5th Cir. Unit B 1981), 
cert. denied, 456 U . S .  973 (1981) . . . . . . . . . . . . . .  12 

iii 



STATUTES 

Section 125.66 (5). Florida Statutes . . . . . . . . . . . .  7. 11 ’ 
Section 125.66(6), Florida Statutes . . . . . . . . . . . . .  11 
Section 163.3161(5), Florida Statutes . . . . . . . . . . . . .  5 
Section 163.3164(6), Florida Statutes . . . . . . . . . . . . .  6 
Section 163.3164(7), Florida Statutes . . . . . . . . . . . . .  6 
Section 163.3164(22), Florida Statutes . . . . . . . . . . . .  7 
Section 163.3177(6)(a), Florida Statutes . . . . . . . . . . .  5 
Section 163.3177(8), Florida Statutes . . . . . . . . . . . .  11 
Section 163.3181, Florida Statutes . . . . . . . . . . . . .  10 
Section 163.3184(15), Florida Statutes . . . . . . . . . . .  10 
Section 163.3194(1)(a), Florida Statutes . . . . . . . . .  5. 7 
Section 163.3194(1)(b), Florida Statutes . . . . . . . . .  5. 7 
Section 163.3201, Florida Statutes . . . . . . . . . . . . . .  5 
Section 163.3202, Florida Statutes 5 . . . . . . . . . . . . . .  
Section 163.3215, Florida Statutes . . . . . . . . . .  12. 14-18 
Section 163.3215(1), Florida Statutes . . . . . . . . . .  13. 17 
Section 163.3215(2), Florida Statutes . . . . . . . . . . . .  13 
Section 163.3215(3)(b), Florida Statutes . . . . . . . . . .  18 
Section 163.3215(4), Florida Statutes . . . . . . . . .  13. 16-18 
Section 163.3215(6), Florida Statutes . . . . . . . . . .  13. 18 
Section 166.041(3), Florida Statutes . . . . . . . . . . . .  11 
Section 166.041(3)(~), Florida Statutes . . . . . . . . . . . .  7 

iv 



OTHER AUTHORITIES 

7 Fla. Jur. 2d Buildins, Zoninq and Land Use Controls S 110 0 
(1978) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 

Degrove and Stroud, N e w  Developments and Future Trends in Local 
Government Comprehensive Planninq, 
17 Stetson L. Rev. 573, 595-98 (1988) . . . . . . . . . . . .  13 
Developments in the Law: Zoninq, 
91 Harv. L. Rev. 1427, 1508-1528 (1978) . . . . . . . . .  3, 4, 7 

1 



STATEMENT OF THE CASE AND FACTS 

Amicus Monticello Drug Company adopts the statement of the case 

and facts presented by the Respondent Snyder. 

SUMMARY OF ARGUMENT 

A local government development order regarding an individual 

rezoning application is a quasi-judicial action. Such development 

order deals specifically with a particular piece of property and 

affects the particular rights of its specific owners. Regardless 

of whether the form of the application is for Planned Unit 

Development (PUD), Limited Use Site Plan, or other type rezoning, 

local government is still required to adjudicate a requested 

conceptual use for a particular piece of property. 

Under comprehensive planning laws now effective in Florida, 

all individual land use applications must be adjudicated through 

development orders. Regardless of the form of the action or the 

name of the decision-making entity, the determination is quasi- 

judicial in nature. Modern zoning authorities and courts 

throughout the country have so held, including the Second, Third, 

Fourth and Fifth District C o u r t s  of Appeal in Florida, which have 

confronted the issue. 

Determination of development use for an individual parcel 

based on an owner's application is distinguished from a 

comprehensive plan amendment or rezoning initiated by the 

government for a large geographic area affecting a large number of 

persons. In the latter instances, elected local government 
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authorities are making general policy decisions and have a 

political incentive to treat the parcel owners f a i r l y  and 

uniformly. 

However, deciding individual cases is not a legislative 

function. Deciding individual applications involves the 

application of the legislative and legal standards that control 

land use to the facts of the particular case. The individual owner 

needs the protection of due process as a bulwark against political 

pressure to withhold development rights or impose arbitrary 

restrictions. 

The  enactment of the 1985 Local Government comprehensive 

Planning and Land Development Regulation Act confirmed and 

implemented the modern trend to treat single parcel rezoning 

applications as quasi-judicial action. Under this new law, the 

comprehensive plan is the essential legislative policy statement 

that controls land use, together with plan amendments, adopted 

studies, the zoning code and other land development regulations, 

and controlling law. All decisions on individual land use 

applications must conform to the land use plan and the plan map 

that demarks various uses or use categories. 

The 1985 statute expressly defines a Ildevelopment ordertt to 

include all action on applications for a development permit, which 

includes rezoning as well as all other permits, variances, 

exceptions and types of development approvals. The legislative 

intent is to abolish technical distinctions between these forms of 
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individual land use decisions. A standardized procedure is 

provided for such actions whereby the owner seeks a conceptual or 

preliminary land use permit that confers the right to go forward 

with development plans pursuant to the approved use. All 

individual parcel action is therefore deemed a development permit, 

and is decided by order rather than by ordinance. Thus, the 1985 

legislation extends the protection of due process to individual 

property owners no matter what form of land development permit is 

sought, and no matter whether the permit is for conceptual, 

preliminary or finalized approval. 

ARGUMENT 

THE PROPERTY OWNER'S RIGHT TO REVIEW OF QUASI- 
JUDICIAL LAND USE DECISIONS, INCLUDING SINGLE 
PARCEL REZONING DECISIONS UPON THE OWNER'S 
APPLICATION, REMAINS BY COMMON LAW WRIT OF 
CERTIORARI UNDER THE APPLICABLE PROVISIONS OF 
THE STATE COMPREHENSIVE PLAN LAW. 

Introduction 

The distinction between quasi-judicial and quasi-legislative 

land use decisions is discussed in the article Developments in the 

Law: Zoninq, 91 Harv. L. Rev. 1427, 1508-1528 (1978). This 

article presents a functional distinction between the two types of 

proceedings by the type of facts that are presented (adjudicative 

or legislative) and by the extent to which the action has a 

particularized impact on a specific individual (or parcel). Id. at 

1510-11. The article recognizes the need for due process 

protection where the proceeding is one involving adjudicative facts 

4 



and a particularized individual impact. Id. at 1512-13, 1524-28. 
Rather than quote the article at length, the amicus appends a copy 

of the pertinent portion of the article to this brief. 

A. The purpose for the Local Government 
Comprehensive Planning and Land Development 
Regulation Act is to provide objective 
controlling standards by which individual land 
use decisions, including rezoning decisions, 
can be reviewed. 

The common experience of property owners in Florida and 

elsewhere bears out the need for due process protection as 

discussed in the Harvard Law Review article. Local governments' 

individual parcel land use decisions have traditionally tended to 

subordinate rational and even-handed consideration of the property 

owner's rights to arbitrary political convenience and the influence 

of political preferments. See Snvder, 595 So.2d at 73-74. One 

fundamental purpose for the comprehensive plan is to provide a 

controlling framework of land use standards that can be used to 

adjudicate individual parcel decisions apart from such arbitrary 

political preferences and expediency.' 

' The amicus brief submitted by the Florida Department of 
Community Affairs (Department) admits that one purpose for 
comprehensive planning is to eliminate "trial by neighborism." 
Department Brief at 11. However, the Department's argument that 
politically inspired rezoning decisions remain insulated from court 
review frustrates this laudable purpose. 

The Court should certainly not impute any intent to the 
Legislature to encourage "trial by neighborism", since that would 
both frustrate the statutory purpose and create constitutional 
objections. See cases cited at p .  13-14 below. 
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The comprehensive plan serves as the foundation quasi- 

legislative policy governing land use and development. The plan 

must include a future land use element and map which designates the 

geographic areas and use categories which guide rezoning actions. 

Section 163.3177(6) (a), Florida Statutes. A l l  subordinate land use 

orders and regulations must be consistent with the plan. See, 

e.q.,  S 163.3161(5), Florida Statutes (general statement of 

legislative intent); § 163.3194(1) (a) and (b) , Florida Statutes 
(requiring all development orders and development regulations to be 

consistent with the plan); SS 163.3201 and 163.3202 (requiring 

regulations to implement plan). 

One early Florida decision analogized the comprehensive plan 

to a *8constitutiontt to which all subordinate zoning actions must 

conform. See Machado v. Musqrove, 519 So.2d 629, 631-32 (Fla. 3d 

DCA 1987), review denied, 529 So.2d 694 (Fla. 1988). The Machado 

decision held that Florida law is committed to the doctrine that 

legislative standards embodied in the plan would govern all zoning 

or rezoning actions. The plan would not be a "vest pocket tooltf 

for making individual zoning changes based on political vagary. 

- 0  Id I 519 So.2d at 635. Thus individual parcel rezoning decisions 

are no longer acts of unfettered legislative discretion, but are 

now quasi-judicial acts that must conform to the standards in the 

comprehensive plan and land use regulations can be tested by 

whether public harm is shown. 
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B. The comprehensive planning law designates 
decisions on an owner's application for 
rezoning as a Ildevelopment order", meaning a 
quasi-judicial order, as opposed to a quasi- 
legislative "ordinance. 

The 1985 legislation carefully distinguishes between rezoning 

orders, on one hand, and rezoning ordinances, on the other. The 

definitions section of the law specifies that any decision upon a 

rezoning application is a "development order, It and that such 

rezoning is a form of Ildevelopment permit": 

(6) ItDevelopment order" means any order 
granting, denying, or granting with conditions 
an application for a development permit. 

(7) **Development permit" includes any building 
permit, zoning permit, subdivision approval, 
rezoninq, certification, special exception, 
variance, or any other official action of 
local government having the effect of 
permitting the development of land. (e.s.) 

Section 163.3164(6) and (7), Florida Statutes. Thus, the 

comprehensive planning law classifies rezoning upon an ownerls 

application the same as other single parcel decisions on 

applications for permits, variances, exceptions and other 

approvals; and the resulting decision in all such cases is an 

I1order.lt Any technical or formal distinction between the various 

types of development permits and orders is eliminated in favor of 

a standardized quasi-judicial procedure. 

By contrast, a rezoning action other than one upon an 

application is accomplished by requlation enacted by ordinance: 

(22) IILand development regulationsm1 means 
ordinances enacted by governing bodies for the 
resulation of any aspect of develoDment and 
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includes any local government zoning, 
rezoning, subdivision, building construction, 
or sign regulations or any other regulations 
controlling the development of land .... 
( e . s . )  

Section 163.3164(22), Florida Statutes. Other provisions in the 

comprehensive planning law treat separately the categories 

Itdevelopment orders" and I'development regulations. See, e. q. 

S 163.3194(1) (a) and (b) , Florida Statutes. 
Other related statutes confirm this distinction. A county or 

a municipality proceeds by ordinance when it initiates a zoning 

action that presumably affects an entire area involving a large 

number of property owners. - See 125.66(5), Florida Statutes 

(procedures for county-initiated rezoning action) ; and 

§ 166.041(3)(~), Florida Statutes (procedure for municipal- 

initiated rezoning action). However, these statutes do not 

prescribe any procedures for acting on owner-initiated applications 

for a single parcel. These applications do not require ordinances 

at all but quasi-judicial orders. 

Reading all of these statutes together, it is clear that the 

Legislature contemplates that local government acts quasi- 

judicially when it reviews an owner's rezoning application.2 Since 

the Respondent Snyder initiated an application for rezoning of h i s  

Of course, the form of a decision should not negate its quasi- 
judicial character. -, e.cl . ,  91 Harv. L. Rev. , supra, at pp. 
1509-10. Resolutions or ordinances have often been held to be 
quasi-judicial determinations. Nevertheless, the legislatively 
directed distinction between "development order" and ordinance or 
regulation controls the substance of local actions and recognizes 
the modern trend in zoning law. 



individual property, the County should proceed quasi-judicially by 

lldevelopment order'! in conformity with this legislative scheme.3 

C. The modern trend in the Florida courts, even 
before the statute was enacted, has been to 
hold that an owner-applicant in a rezoning 
case is entitled to review by writ of 
certiorari. 

The Fifth District's Snvder opinion contains a useful 

discussion of the authorities which hold that single parcel 

rezoning is reviewable on the record by writ of certiorari. 

Snvder, 595 So.2d at 76 n. 4 2  (citing scholarly commentary); a. at 
77-78 nn. 43-57 (citing trend of decisions in other jurisdictions); 

- id. at 76 n. 38, and at 7 8  n. 58 (citing trend of Florida cases). 

The court's analysis omits several other Florida cases that have 

reached the same result, both before and after the enactment of the 

1985 comprehensive planning law. These include: 

Second District: 

Grady v. Lee County, 458 So.2d 1211 (Fla. 2d DCA 1984) 

Hillsborouqh County v. Putney, 495 So.2d 224 (Fla. 2d DCA 
1986) 

Third District:4 

30rdinarily an application for a development permit (including 
rezoning) will involve a single parcel, while a government- 
initiated rezoning ordinance will ordinarily involve multiple 
parcels. If the government attempted to rezone individual parcels 
piecemeal, its action may be vulnerable to challenge as spot zoning 
or other bad faith action. See qenerally 7 Fla. Jur. 2d Buildinq, 
Zonins and Land Use Controls S 110 (1978). 

Some Dade County cases refer to a special ordinance 
authorizing certiorari review. However, neither Carmichael nor 
Baker above contain any reference to such an ordinance, and 
presumably ruled on common law certiorari. 

4 
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Dade County v. Carmichael, 165 So.2d 227 (Fla. 3d DCA 1964) 

Baker v. Dade County, 237 So.2d 201 (Fla. 3d DCA 1970) 

Fourth District: 

Rural New Town v. Palm Beach County, 315 So.2d 479 (Fla. 4th 
DCA 1975) (certiorari jurisdiction exercised and decision 
rendered that record was insufficient to support denial of 
rezoning, despite dicta observation that rezoning was 
legislative action). 

Thus all Florida appellate courts, except the First District, have 

already expressly adopted the Snyder court's reasoning. The First 

District also adopted this reasoning, at least in dicta, in Andover 

Dev. Corp. v. city of New Smvrna Beach, 328 So.2d 231, 237 (Fla. 

1st DCA 1976) (quoting with approval the seminal case Fasano v. 

Board of County Commissioners, 507 P.2d 23 (Or. 1973)), cert. 

denied, 341 So.2d 790 (Fla. 1976). 

Earlier decisions in Florida, as in other states, had ruled 

that approval of an individual rezoning was not reviewable by 

certiorari upon challenge by an interested third party. This 

apparently resulted in large part because approval took the form of 

adoption of an ordinance which the challengers had to invalidate. 

E . q . ,  see Harris v. Goff, 151 So.2d 642 (Fla. 1st DCA 1963) 

(traditional method for assaulting validity of zoning ordinance is 

by s u i t  in equity). 5 

In a more recent case dealing with a third party challenge to 
invalidate approval of a rezoning application, the court still 
confusingly refers to the legislative character of the action but 
nevertheless applies the certiorari standard of whether competent 
substantial evidence in t h e  record supported the 

10 UTIlM6nWOl\DKMMMBlI.SA 
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The Snyder court emphasized the existing case law and 

scholarly commentary as primary authority for its decision. The 

court did not emphasize the 1985 comprehensive planning law 

provisions, although its opinion made a general reference to the 

law. See Snyder, above, 595 So.2d at 75-76 n. 35. However, the 

statute not only provides an additional ground to sustain the 

Snyder decision; it effectively supercedes all prior case law to 

the contrary. Henceforth, the Legislature's classification of 

rezoning upon t h e  owner's application as an "ordert1, just like all 

other types of quasi-judicial orders, is dispositive of the matter. 

The Snvder decision should be affirmed on this ground. 

D. Treating rezoning on an owner's application as 
quasi-judicial action does not thwart 
desirable public participation in rezoning and 
land use orders. 

Some of the amici contend that the decision below would limit 

citizen participation in land use decisions. This is not a 

judicial issue at all, but a legislative one. The Legislature has 

already provided for optimal citizen participation in the quasi- 

legislative process of adopting a comprehensive plan and plan 

amendments. See 5 163.3181, Florida Statutes (public participation 

encouraged) ; and S 163.3184(15) (public hearings on plan 

decision. See Naples Airpor t  Auth. v. Collier Dev. Corp., 513 
So.2d 247, 249 (Fla. 2d DCA 1987). This case involved approval of 
large public project. The Legislature has now specified that local 
rezoning a c t i o n s  on an owner's application do not take the form of 
an ordinance, but rather are accomplished by ttdevelopment order'l 
like all other forms of quasi-judicial action. This has clearly 
eliminated the source of confusion produced by Harris and its 
progeny. 
U'nlMOfiOWI\DI(MMMBI I.JA 
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adoption). See also 163.3177(8), Florida Statutes (surveys may 

be incorporated into plan). 

Citizen participation in the adoption of all land use 

regulations, including those that may apply to rezoning 

applications, is assured by SS 125.66(5) and (6), Florida Statutes 

(proceedings for county ordinances) and S 166,041 ( 3 )  , Florida 
Statutes (proceedings for municipal ordinances). 

Local plans and land use regulations can provide for public 

notice on any use application, and members of the public can be 

allowed to testify. This is common practice for most land use 

decisions, including site plan approvals, PUD concepts, variance 

requests and other forms of Itdevelopment permits." It does not 

matter whether the decision maker is a Board of Adjustment, a 

Planning Commission or Board of Commissioners. Furthermore, the 

process is often multi-tiered, with public input received at every 0 
stage. Testimony by members of the public is frequently evaluated 

and considered in evaluation reports submitted by planning 

authorities to the decision maker as part of the evidence to be 

considered. 

Public input on a development in a fair and orderly manner is 

not diminished by quasi-judicial decision making. Instead, due 

process is assured for the owner-applicant, and the decision must 

be legally supportable. If amici are contending that quasi-judicial 

decisions will thwart purely political decision making, then their 

position is tantamount to resurrecting the long discredited notion 

of development permitting through neighborhood plebescite. 
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It is well established that opposition from other owners 

cannot justify denying a development right to which the applicant 

is otherwise entitled, and that administrative action based solely 

on such political opposition is a denial of due process or equal 

protection. See Washinston ex rel. Seattle Title Trust Co. v. 

Roberse, 278 U . S .  116 (1925); Wheeler v. Citv of Pleasant Grove, 

664 F.2d 99 (5th cir. Unit B 1981), cert. denied, 456 U . S .  973 

(1981); Corn v. Citv of Lauderdale Lakes, 771 F. Supp. 1557, 1569 

(S.D. Fla. 1991) (public outcry against a project does not 

constitute a legitimate state interest or a rational basis f o r  

action). State court decisions adopt the same rule. &g Pollard 

v. Palm Beach County, 560 So.2d 1358, 1360 (Fla. 4th DCA 1990); 

Bailey v. Citv of St. Ausustine Beach, 538 So.2d 50, 52 (Fla. 5th 

DCA 1989); Irvine v. Duval County Plannins Comm'n, 466 So.2d 357, 

367 (Fla. 1st DCA 1985) (dissenting opinion), 495 So.2d 167 (Fla. 

1985) (approving dissent), 504 So.2d 1265 (Fla. 1st DCA 1986) 

(adopting dissent as Court's opinion) ; Conetta v. City of Sarasota, 

400 So.2d 1051 (Fla. 2d DCA 1981). Thus action on development 

applications should not be allowed to return to the "trial by 

neighborism" which these decisions condemn. 

The Legislature has also provided a mechanism for members of 

the public to intervene and challenge a development order after its 

issuance. Section 163.3215, Florida Statutes, provides the 

procedure whereby a Itsubstantially affected partytt can object to an 

order that materially alters land use, density or intensity 

contrary to the Comprehensive Plan, by timely filing a verified 

U'RIWIS\WOI\DKMMMBI I.3A a 911105 13 



administrative complaint. If the land use authority does not make 

a satisfactory response, the third party challenger can bring an 

action for injunction or other relief to prevent action on the 

development order. 

This statute was enacted to liberalize the citizen's 

preexisting common law rule governing standing to challenge 

development orders, as set forth in Citizens Growth Manaqement 

Coalition v. citv of West Palm Beach, 450 So.2d 204 (Fla. 1984) 

(requiring injury to a legally recognizable right as a basis for 

standing). See Southwest Ranches Homeowners Ass'n, Inc. v. Countv 

of Broward, 502 So.2d 931, 935 (Fla. 4th DCA 1987), review denied, 

511 So.2d 999 (Fla. 1987) (discussing purpose for statute). Accord, 

see Degrove and Stroud, New Developments and Future Trends in Local 
Government Comprehensive Planning, 17 Stetson L. Rev. 573, 595-98 

(1988) (describing statute as vehicle for environmental groups and 

citizen watchdogs to challenge development orders). 

Thus the Legislature has conferred liberalized standing for 

citizen involvement i n  individual development orders, but has also 

protected the owner against bad faith challenges by requiring that 

the order be one that materially alters land use, density or 

intensity (5 163.3215 (1) ) ; that the challenging party be 

substantially affected (S 163.3215(2)) ; that it act promptly within 

30 days of the order (S 163.3215(4)); and that it be accountable 

for sanctions if the challenge is brought for a bad faith purpose 

(S 163.3215(6)). 
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This statute reasonably accommodates the interests of the 

various parties in proceedings to challenge a development order, 

and the courts are not free to substitute their own views that 

greater or lesser citizen participation is needed. 

Another concern raised by some amici is that citizen 

participation in rezoning decisions would be unduly hampered by the 

prohibition against ex parte communications in quasi-judicial 

proceedings. See Jenninqs v. Dade County, 589 So.2d 1337 (Fla. 3d 

DCA 1991), review denied, 598 So.2d 75 (Fla. 1992). The Jenninss 

decision is based on fundamental fairness. An owner should neither 

be permitted to secretly lobby for its permit application, nor be 

victimized by opponents' secret lobbying against the permit 

application, regardless of what form the permit application takes. 

This rule works no hardship on anyone. Rather it guarantees a 

level and open playing f i e l d  where the contestants are aware of one 

another's position and can respond fairly to one another's 

arguments. At a minimum, citizen input opportunities are 

guaranteed by post-order proceedings under S 163.3215, Florida 

Statutes. Greater citizen input can be secured by local policies 

allowing public hearings and liberal intervention. No desirable 

aspect of citizen input is curtailed by the decision below.6 

The need for and effect of ex parte contacts is qualitatively 
different when the local land use agency adopts regulations by 
ordinance, as opposed to when it decides an owner's application by 
order. These two situations remain distinct under the legislative 
scheme discussed in Part B above. A local zoning authority member 
remains free to hear ex parte communications when he or she acts 
quasi-legislatively, but not when he or she acts quasi-judicially 
on an owner's application. 
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Another concern expressed by amici is that rezoning by a referendum will no longer be permitted. This concern is 

inappropriate because Snvder does not purport to foreclose a public 

initiative and referendum to amend the plan or the zoning 

regulations. Any such action would be quasi-legislative and would 

control development orders, unless enacted in bad faith or in 

deprivation of vested rights or otherwise in violation of planning 

laws or substantive due process.7 

E. The owner's right to review of quasi-judicial 
orders by common law certiorari is not 
extinguished by enactment of S 163.3215, 
Florida Statutes. 

The Department of Community Affairs contends that Section 

163.3215, Florida Statutes, has replaced the owner-applicant's 

remedy of common law certiorari with a statutory procedure, at 

The public's right to effect a repeal of a rezoning action by 
initiative and referendum is discussed in City of Winter Swincrs v. 
Florida Land Co., 413 So.2d 8 4  (Fla. 5th DCA 1982), approved, 427 
So.2d 170 (Fla. 1983). That decision was not concerned with an 
owner's application for the right to use its property, as in 
Snyder, but with the repeal of a rezoning ordinance upon public 
initiative and referendum pursuant to city charter provisions. The 
owner in Winter Sprinqs did not argue that the initiative and 
referendum interfered with its vested rights, or was undertaken in 
bad faith, or was inconsistent with a comprehensive plan. The only 
issue was whether the rezoning initiated by the public (acting in 
place of the zoning authority) was quasi-legislative action. The 
courts held that it was, and the result would be the same under 
current law if a local comprehensive plan authorized a public 
initiative and referendum. Of course, under the Comprehensive 
Planning Act, an amendment to the plan may be proposed in 
prescribed cycles. The Winter Sprinqs decision is not relevant 
here, however, because this case concerns rezoning upon an owner's 
application for the right to use its property, which is quasi- 
judicial action. 
W~1001R0001\M(MMMBll 3A 
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least  where plan inconsistency issues are presented. This argument 

is both impractical for the owner and inconsistent with the plain 

language of S 163.3215. The only purpose of the statute is to 

confer limited standing on third party intervenors, not to displace 

the owner's traditional remedy.' 

The Department is not ordinarily a participant in the 

proceedings to review individual land development orders, and its 

brief does not discuss the practical consequences of its argument. 

The established common law certiorari remedy is a practical 

necessity for the owner-applicant, who needs a speedy and efficient 

determination of its development rights in order to avoid the delay 

and expense of prolonged legal procedures to ascertain whether an 

economically feasible development will be permitted. Obviously 

substantial delay and expense at the permit approval stage can 

throw a development off its critical time path or budget as 

purchase options, financing and construction commitments expire or 

grow more expensive and sales or rental markets fluctuate. 

The proper application of S 163.3215 is exemplified by the 
recent decision in Jensen Beach Land Co. v. Citizens for 
Responsible Growth, 17 FLW D 2410 (Fla. 4th DCA, Oct. 21, 1992). 
There the citizens group brought action against a county to 
challenge a development order as inconsistent with the plan, 
without having complied with the verified administrative complaint 
procedure in S 163.3215(4). The developer who had applied for the 
order intervened to protect its rights under the order. The Court 
ruled that the citizens group's failure to comply with the 
statutory verified complaint procedure deprived the trial court of 
jurisdiction to hear their challenge. However, the same Court 
continues to recognize common law certiorari rather than the 
statutory procedure is the proper remedy when the owner-applicant 
seeks review of a development order. See and compare Park of 
Commerce Assocs. v. Citv of Delray Beach, 17 FLW D 2047 (Fla. 4th 
DCA, Sept. 2, 1992) (en banc). 

8 
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Application of S 163.3215, Florida Statutes, to the owner-applicant 

would turn every case into a procedural quagmire, wherein some 

issues are resolved promptly by certiorari and other interrelated 

issues await prolonged de novo review, following an unnecessary and 

dilatory second round of administrative review under S 163.3215 (4) , 
Florida Statutes. 

The problems are exacerbated because a "plan inconsistency" 

issue to be reviewed under § 163.3215, Florida Statutes, cannot 

readily be separated from all other issues in the same case. Plan 

inconsistency issues will normally overlap with other substantive 

issues such as consistency with other regulations and statutes, and 

will also overlap with issues of evidentiary sufficiency, 

procedural due process, and the adequacy of the announced findings 

and reasons in the development order to support the action taken. 

Thus one substantive issue cannot readily be carved out for 

bifurcated proceedings under the statute while all other issues are 

resolved by wholly different procedures upon a writ of certiorari. 

The applicable remedy may in many cases depend on such artificial 

considerations as how the issue is worded, and by which party. 

The Legislature never intended 163.3215 to apply to the 

owner at all, but to third party intervenors who wish to challenge 

an order. The plain language of the statute shows its limited 

function. The statute creates a remedy for persons to prevent 

government action on a development order t h a t  materially alters the 

use or density or intensity of use. Section 163.3215(1), Florida 

Statutes. This language could not apply to an owner whose 
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application is denied, because the denial order does not alter 

anything, and there is no prospect of any further action on the 

denial order that a court can "prevent." The reference to the 

exclusive remedy in S 163.3215 (3) (b) , Florida Statutes, means only 
the remedy created by subsection (l), which is obviously not 

applicable to an owner whose application has been denied. 

Likewise, the requirement for a verified administrative 

complaint in 163.3215(4) would serve no purpose except to delay 

matters in a case of an owner whose application has already been 

comprehensively reviewed. This procedure makes sense only if 

limited to third party challenges. -- See also 163.3215(6), 

explaining the purpose for the verified complaint is to prevent 

delay or harassment (of the owner). 

Section 163.3215 merely extends standing to third parties in 

exchange f o r  some certainty that the challenge will be timely 

brought in good faith, and not merely for purposes of harassment, 

delay, or economic advantage. It does not alter the owner's common 

law certiorari remedy i n  any way. The Legislature had no reason to 

change the owner's remedy which was not ttbroken.lt The Department 

cites no legislative history or rule of construction that supports 

its contention that the statute eliminates common law certiorari 

f o r  the owner-applicant, 

The Department's argument is based entirely upon the First 

District Court of Appeal's divided decision in Leon County v. 

Parker, 566 So.2d 1315, after remand sub nom. Emerald Acres Inv., 

Inc. v. Leon County, 601 So.2d 577 (Fla. 1st DCA 1992), and Parker 
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v. Leon County, 601 So.2d 1223 (Fla. 1st DCA 1992) (Judges Allen, 

Barfield and Wentworth joining the majority opinions; Judge Nimmons 

dissenting; and Judge Kahn concurring based on law of the case but 

agreeing with Judge Nimmonsl dissent). Many of the foregoing 

problems with the Parker decision are set forth in Judge Kahn's 

concurring opinion. 

The Parker decisions are an aberration. No other reported 

decision has followed the Parker majorityls reasoning. Even though 

the statute has been in effect for seven years, numerous reported 

decisions continue to consider the owner's exclusive remedy to 

challenge quasi-judicial action to be common law certiorari. The 

Parker decision is not even followed by other panels of the First 

District Court of Appeal. Compare Plannins Commission v. Brooks, 

579 So.2d 270 (Fla. 1st DCA 1991) (upholding certiorari in Case 

involving plan inconsistency issue without any discussion of 

statute or Parker decision). 

The First District majority apparently recognized that its 

decision was not followed elsewhere, and certified the issue as one 

of great public importance f o r  review in this Court. See Parker v. 

Leon Countv, 601 So.2d 1223 (certifying question), Case No. 80,239 

(Fla. pending). If this Court reverses Parker, the Department's 

argument fails. 

CONCLUSION 

The decision below should be affirmed. 
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