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P REL IM I NARY S T A T E M m  

The P e t i t i o n e r ,  REGINALD MILLER, was t h e  Appellant in  t h e  

Second D i s t r i c t  Court of Appeal and t h e  defendant i n  t h e  t r i a l  

cour t .  Respondent, t h e  S t a t e  of F l o r i d a ,  was t h e  Appellee i n  t h e  

Second D i s t r i c t  C o u r t  of Appeal. The record on appeal w h i c h  was 

utilized on t h e  D i s t r i c t  Court level w i l l  b e  referred t o  by the 

symbol "R" fol lowed by t h e  appropriate page number. 

1 



STATEMENT OF THE CASE AND FACTS 

The S t a t e  f i l e d  a n  i n f o r m a t i o n  c h a r g i n g  M r .  Miller w i t h  

f e l o n y  p e t i t  t h e f t  (R3-4). The S t a t e  f i l e d  a n o t i c e  of  i n t e n t  t o  

have  M r .  Miller s e n t e n c e d  as  a h a b i t u a l  f e l o n y  o f f e n d e r  on t h e  same 

day  he e n t e r e d  a p lea  of g u i l t y  t o  t h e  c h a r g e  ( R 1 5 ,  41-42). A t  t h e  

s e n t e n c i n g  h e a r i n g  t h e  S t a t e  p r e s e n t e d  c e r t i f i e d  copies  of p r i o r  

c o n v i c t i o n s .  The p r i o r  c o n v i c t i o n s  p r e s e n t e d  were a l s o  f e l o n y  

p e t i t  t h e f t s  (R47). M r .  Miller was s e n t e n c e d  as  a h a b i t u a l  f e l o n y  

o f f e n d e r  (R19-22, 4 7 ,  5 3 ) .  

On Appeal Mr. Miller a rgued  t h a t  s e n t e n c i n g  him as  a 

h a b i t u a l  f e l o n y  where  t h e  c h a r g e d  o f f e n s e  was f e l o n y  p e t i t  t h e f t  

v i o l a t e d  h i s  d o u b l e  j e o p a r d y  r i g h t s .  The Second Di s t r i c t  C o u r t  of 

Appeals r e j e c t e d  t h i s  a rgument  a g r e e i n g  w i t h  t h e  case of  -an v. 

State, 5 8 4  So.2d 632 (Fla. 1st DCA 1991) The C o u r t  t h e n  ce r t i f i ed  

t h e  f o l l o w i n g  q u e s t i o n ,  t h e  same q u e s t i o n  c e r t i f i e d  i n  Gavman, as  
0 

one  of g r e a t  p u b l i c  i m p o r t a n c e :  

WHETHER THE DOUBLE JEOPARDY CLAUSES 
OF THE UNITED STATES AND FLORIDA 
CONSTITUTIONS WERE VIOLATED BY THE 
TRIAL COURT'S RECLASSIFYING APPEL- 
LANT'S OFFENSE AS FELONY PETIT THEFT 
THEN U S I N G  THAT FELONY CLASSIFICA-  
TION TO ENHANCE APPELLANT 'S  SENTENCE 
TO THE HABITUAL VIOLENT FELONY OF- 
FENDER STATUTE. 

2 



The double j e o p a r d y  p r o t e c t i o n s  a f f o r d e d  through t h e  

U n i t e d  S t a t e s  and F l o r i d a  C o n s t i t u t i o n s  were v i o l a t e d  when Mr. 

Miller was s e n t e n c e d  a s  a h a b i t u a l  f e l o n y  p u r s u a n t  to s e c t i o n  

7 7 5 . 0 8 4 ,  F l o r i d a  S t a t u t e s  (1989)  f o r  t h e  p r e v i o u s l y  enhanced  

o f f e n s e  of f e l o n y  p e t i t  t h e f t .  
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ARGUMENT 

ISSUE I 

WHETHER THE DOUBLE JEOPARDY CLAUSES 
OF THE U N I T E D  STATES AND FLORIDA 
CONSTITUTIONS WERE VIOLATED BY THE 
TRIAL COURT'S RECLASSIFYING APPEL- 
LANT'S OFFENSE AS FELONY PETIT THEFT 
THEN USING THAT FELONY CLASSIFICA- 
T I O N  TO ENHANCE APPELLANT 'S  SENTENCE 
TO THE HABITUAL FELONY OFFENDER 
STATUTE . 

The d o u b l e  j e o p a r d y  clauses of b o t h  t h e  Un i t ed  S t a t e s  and 

t h e  F l o r i d a  C o n s t i t u t i o n s  p ro tec t  a d e f e n d a n t  from t h e  impos i t i on  

of m u l t i p l e  p u n i s h m e n t s  f o r  t h e  same o f f e n s e .  U.S.C.A. C o n s t .  

Amend. 5 ;  West's F . S . A . ,  C o n s t .  A r t .  1, S 9. S t a t e  V .  Heqs t rom I 

4 0 1  So.2d 1343 (F la .  1 9 8 1 ) ;  Nor th  C a r o l i n a  V. P e a r c e  395 U . S .  711, 

89 S.Ct.  2072, 2 3  L.Ed.2d 656 (1969)  . The h a b i t u a l i z a t i o n  of a 

d e f e n d a n t  p u r s u a n t  t o  s e c t i o n  775.084t F l o r i d a  S t a t u t e s  (1989) 

f o l l o w i n g  h i s  c o n v i c t i o n  f o r  t h e  o f f ense  of f e l o n y  p e t i t  t h e f t  r u n s  

afoul of t h e s e  p r o v i s i o n s .  

F l o r i d a ' s  t h e f t  s t a t u t e ,  s e c t i o n  812.014(1) ( a ) ,  F l o r i d a  

Statutes (1989)  , e n h a n c e s  t h e  c l a s s i f i c a t i o n  of a p e t i t  t h e f t  from 

a misdemeanor t o  a t h i r d - d e g r e e  f e l o n y  where  a person h a s  b e e n  

c o n v i c t e d  of two p r i o r  p e t i t  t h e f t s .  The s t a t e  creates t h e  

s u b s t a n t i v e  o f f e n s e  of  f e l o n y  p e t i t  t h e f t .  V. H a r h ,  356 

So.2d 315 ( F l a .  1978). The h a b i t u a l  o f f e n d e r  s t a t u t e  p r o v i d e s  f o r  

t h e  enhancement  of a d e f e n d a n t ' s  s e n t e n c e  where  h e  h a s  b e e n  

c o n v i c t e d  of two o r  more p r i o r  f e l o n y  o f f e n s e s  w i t h i n  t h e  r e q u i r e d  

t i m e  p e r i o d s .  § 775.084,  F l a .  S t a t .  (1989). The t r u e  purpose  of 
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b o t h  of t h e s e  s t a t u t e s  is t o  i n c r e a s e  t h e  pun i shmen t  f o r  t h e  

o f f e n s e .  

The r e c l a s s i f i c a t i o n  of an  o f f e n s e  b e c a u s e  of t h e  u s e  of 

a f i r e a r m  and t h e  s u b s e q u e n t  i m p o s i t i o n  of a minimum mandatory  

s e n t e n c e  f o r  t h e  u s e  o f  t h e  same firearm was u p h e l d  i n  W i l u  

S ta te ,  517 So.2d 681  (Fla. 1 9 8 8 ) .  See a l s o ,  S t a t e  V .  Whitehead I 

472  So.2d 7 3 0  (F la .  1 9 8 5 ) .  I n  t h e s e  cases, t h i s  Court n o t e d  t h a t  

t h e  enhancement  of a n  o f f e n s e  b e c a u s e  of t h e  u s e  of a f i r e a r m  and 

t h e  i m p o s i t i o n  of a minimum mandatory  s e n t e n c e  were i n d e p e n d e n t  

p r o v i s i o n s .  The r e c l a s s i f i c a t i o n  of t h e  o f f e n s e  i n c r e a s e d  t h e  

p o s s i b l e  p e n a l t y  whe reas  a minimum mandatory  s e n t e n c e  assured o n l y  

t h a t  a t  l e a s t  a minimum per iod of t h e  s e n t e n c e  would b e  s e r v e d .  

W U  v. State , 517 So.2d 681,  683 ( F l a .  1988). 

Unlike t h e  approved  a p p l i c a t i o n  of  b o t h  t h e  enhanced  

o f f e n s e  and t h e  u s e  o f  t h e  minimum mandatory  s e n t e n c e ,  t h e  use of 

t h e  h a b i t u a l  o f fende l :  s t a t u t e  i n  c o n j u n c t i o n  w i t h  t h e  enhancement  

o f  a p e t i t  t h e f t  t o  a f e l o n y  p e t i t  t h e f t  is n o t  a c c e p t a b l e .  

A l though  f e l o n y  p e t i t  t h e f t  is  a s u b s t a n t i v e  o f f e n s e ,  this f a c t  

a l o n e  s h o u l d  n o t  p r e c l u d e  t h i s  c o u r t  f rom d e t e r m i n i n g  t h a t  a p e r s o n  

c o n v i c t e d  of t h i s  o f f e n s e  is n o t  s u b j e c t  t o  h a b i t u a l i z a t i o n  u n d e r  

s e c t i o n  775.084, F l o r i d a  S t a t u t e s  (1989) . Clearly, t h e  p u r p o s e  of 

p r o v i s i o n  s e c t i o n  812 .014(2)  ( a ) ,  F l o r i d a  S t a t u t e s  (19891 ,  estab-  

l i s h i n g  t h a t  f e l o n y  p e t i t  t h e f t  may b e  c h a r g e d  where  a d e f e n d a n t  

h a s  been  c o n v i c t e d  o f  two p r i o r  f e l o n y  c o n v i c t i o n s ,  is t h e  e n h a n c e  

t h e  p o t e n t i a l  s e n t e n c e  where  a d e f e n d a n t  appears t o  be a h a b i t u a l  
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t h i e f .  The o n l y  way t h e  s e n t e n c e  c o u l d  b e  i n c r e a s e d  was t o  c rea te  

a f e l o n y  o f f e n s e  t h e r e b y  c r e a t i n g  a poss ib l e  f i v e  y e a r  s e n t e n c e .  

The h a b i t u a l  o f f e n d e r  s t a t u t e  i t s e l f  is d e s i g n e d  s o l e l y  

t o  enhance  t h e  s e n t e n c e  a d e f e n d a n t  may s e r v e  where  h e  has  been  

c o n v i c t e d  of two p r i o r  felonies as descr ibed  i n  t h e  s t a t u t e .  § 

775.084,  F la .  Stat. (1989). 

Thus, t h e  enhancement  o f  a n  o f f e n s e  f rom a p e t i t  t h e f t  t o  

a f e l o n y  p e t i t  t h e f t  and t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  both s e r v e  

t h e  same p u r p o s e .  They e a c h  s e r v e  o n l y  t o  i n c r e a s e  t h e  s e n t e n c e  

t h a t  may be s e r v e d  by t h e  d e f e n d a n t .  I n  a d d i t i o n ,  t h e y  e a c h  r e l y  

on t h e  d e f e n d a n t ' s  p r o p e n s i t y  t o  commit crime t o  suppor t  t h e  

enhancement .  A d e f e n d a n t  s u b j e c t e d  t o  t h e s e  s e n t e n c i n g  p r o v i s i o n s  

is twice placed i n  j e o p a r d y ,  as h i s  s e n t e n c e  may be enhanced twice. 

I n  f a c t ,  b u t  f o r  t h e  existence of t h e  o f f e n s e  o f  f e l o n y  p e t i t  

t h e f t ,  a misdemeanor d e f e n d a n t  is no  l o n g e r  s u b j e c t  t o  p o s s i b l e  

h a b i t u a l i z a t i o n .  P r i o r  t o  t h e  s u b s t a n t i a l  1988 r e v i s i o n  of t h e  

habi tua l .  o f f e n d e r  statute, f i r s t - d e g r e e  misdemeanors  c o u l d  b e  used  

t o  s u p p o r t  t h e  f i n d i n g  t h a t  a d e f e n d a n t  was a h a b i t u a l  f e l o n y  

o f f e n d e r .  § 775.084(1) ( a )  (1) ( b ) ,  Fla. S t a t .  (1977). The s t a t u t e  

also had a p r o v i s i o n  f o r  " h a b i t u a l  mi sdemeanan t s " .  Under this 

p r e v i o u s l y  been  c o n v i c t e d  of t h e  same o f f e n s e  a f t e r  h i s  e i g h t e e n t h  

b i r t h d a y  t h e  l a s t  w i t h i n  two y e a r s  o f  t h e  new o f f e n s e .  § 775.084- 

(1) (b )  , F l a .  Stat. ( 1 9 7 7 ) .  

The c u r r e n t  h a b i t u a l  o f f e n d e r  s t a t u t e  e l i m i n a t e d  t h e  use 

of misdemeanors  t o  suppor t  t h e  f i n d i n g  t h a t  a d e f e n d a n t  q u a l i f i e d  
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as a h a b i t u a l  f e l o n y  o f f e n d e r .  The " h a b i t u a l  misdemeanant"  was 

a l s o  e l i m i n a t e d  i n  t h e  1988 r e v i s i o n  of t h e  s t a t u t e .  § 775 .084 ,  

F l a .  S t a t .  (Supp.  1 9 8 8 ) .  Thus ,  it is o n l y  w i t h  t h e  enhancement  of 

t h e  o f f e n s e  t o  a f e l o n y  p e t i t  t h e f t  t h a t  t h e  s e n t e n c e  c o u l d  be 

f u r t h e r  enhanced .  T h i s  f a c t  c o u l d  n o t  b e  more c lear  t h a n  i n  t h i s  

case where  Mr. Miller was c o n v i c t e d  of f e l o n y  p e t i t  t h e f t ,  and t h e  

t h r e e  c o n v i c t i o n s  u sed  t o  s u p p o r t  t h e  f i n d i n g  t h a t  h e  q u a l i f i e d  as 

a h a b i t u a l  f e l o n y  o f f e n d e r  were a l s o  f o r  f e l o n y  p e t i t  t h e f t .  

M r .  Miller I s  d o u b l e  j e o p a r d y  p r o t e c t i o n s  a g a i n s t  m u l t i p l e  

pun i shmen t  f o r  t h e  same o f f e n s e  were u n d o u b t e d l y  v i o l a t e d  when h e  

was s e n t e n c e d  as  a h a b i t u a l  f e l o n y  of fender  t o  f i v e  y e a r s  i n c a r c e r -  

a t i o n  f o r  t h e  o f f e n s e  of f e l o n y  p e t i t  t h e f t .  The d e c i s i o n  of  t h e  

Second Di s t r i c t  C o u r t  of Appeal a f f i r m i n g  t h i s  s e n t e n c e  must  b e  

r e v e r s e d  and M r .  Miller r e s e n t e n c e d  w i t h o u t  t h e  a p p l i c a t i o n  of  t h e  ' h a b i t u a l  o f f e n d e r  s t a t u t e .  
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CONCLUSION 

In l i g h t  of the f o r e g o i n g  r e a s o n s ,  a r g u m e n t s ,  and 

authorities, Appellant r e s p e c t f u l l y  asks t h i s  Honorab le  Court t o  

r e v e r s e  the decision of the lower court. 
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