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STATEMENT OF THE CASE 

P e t i t i o n e r  was c h a r g e d  by a n  amended  i n f o r m a t i o n  f i l e d  i n  

t h e  C i r c u i t  C o u r t  o f  V o l u s i a  C o u n t y ,  Florida, w i t h  r e s i s t i n g  a n  

o f f i c e r  w i t h  v i o l e n c e .  ( R  101)  He was t r i e d  b y  a j u r y  on A p r i l  

15  a n d  1 6 ,  1991,  a n d  f o u n d  g u i l t y  o f  r e s i s t i n g  an o f f i c e r  w i t h o u t  

v i o l e n c e .  ( R  7 3 ,  1 0 6 )  He was s e n t e n c e d  on May 7 ,  1991, t o  P a y  a 

f i n e  o f  f i v e  h u n d r e d  d o l l a r s  a n d  s p e n d  s i x  m o n t h s  i n  t h e  c o u n t y  

j a i l .  ( R  1 0 7- 1 1 0 )  

P e t i t i o n e r  t i m e l y  a p p e a l e d  t o  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

A p p e a l ,  a n d  on March  2 7 ,  1991 ,  t h e  D i s t r i c t  Court a f f i r m e d  h i s  

c o n v i c t i o n  , c e r t i f y i n g  t o  t h i s  H o n o r a b l e  C o u r t  two  q u e s t i o n s  

d e e m e d  t o  b e  of g r e a t  p u b l i c  i m p o r t a n c e :  

I .  W H E N  A C H A R G I N G  D O C U M E N T  I N  C H A R G I N G  A 
S P E C I F I E D  OFFENSE INCLUDES ADDITIONAL 
L A N G U A G E  S U F F I C I E N T  TO A L S O  C H A R G E  A 
PERMISSIVE (CATEGORY 2 )  LESSER OFFENSE I S  
THE ACCUSED THEREBY PLACED I N  JEOPARDY AS 
T O  A C O N V I C T I O N  OF T H E  P E R M I S S I V E  
(CATEGORY 2 )  LESSER OFFENSE? 

11. I F  A C H A R G I N G  DOCUMENT I S  SUFFICIENT TO 
ALLEGE A PERMISSIVE (CATEGORY 2 )  LESSER 
OFFENSE A N D  THE DEFENDANT I S  THEREBY PUT 
I N  JEOPARDY OF T H E  CONVICTION OF THAT 
OFFENSE I S  THE STATE ENTITLED, O V E R  THE 
OBJECTION OF THE DEFENDANT, TO H A V E  THE 
J U R Y  INSTRUCTED AS TO THE PERMISSIVE 
(CATEGORY 2 )  LESSER OFFENSE? 

F a w c e t t  v .  S t a t e ,  1 7  F.L.W. D812 ( F l a .  5 t h  D C A  M a r c h  2 7 ,  1 9 9 2 ) ;  

(APPENDIX), 
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STATEMENT OF THE FACTS 

A b o u t  t h r e e  o ' c l o c k  i n  t h e  m o r n i n g  of J u l y  1 7 ,  1990,  V o l u s i a  

C o u n t y  S h e r i f f ' s  D e p u t y  R i c h a r d  N u n n  r e c e i v e d  a d i s p a t c h  t e l l i n g  

h im  t h a t  a t h e f t  h a d  b e e n  a t t e m p t e d  a t  a C i r c l e  K c o n v e n i e n c e  

s t o r e  i n  D e l t o n a .  ( R  5 ,  6 ;  2 4 ,  2 8 )  He d r o v e  t o  a n o t h e r  C i r c l e  K 

store w h e r e  h e  saw a c a r  m a t c h i n g  t h e  o n e  d e s c r i b e d  i n  t h e  

d i s p a t c h  p u l l  i n t o  t h e  u n l i t  f a r  s o u t h  c o r n e r  o f  t h e  p a r k i n g  l o t .  

( R  7 ,  18) T h r e e  o f  t h e  car's o c c u p a n t s  w e n t  i n t o  t h e  s t o r e  f o r  a 

v e r y  b r i e f  p e r i o d  of  t i m e ,  a n d  r e t u r n e d  e m p t y- h a n d e d  t o  t h e  c a r .  

(R 8, 18)  

D e p u t y  Nunn s t o p p e d  t h e  v e h i c l e  a b o u t  2 0 0  y a r d s  from t h e  

s t o r e  i n  o r d e r  t o  f i l l  o u t  f i e l d  i d e n t i f i c a t i o n  c a r d s  on t h e  

c a r ' s  o c c u p a n t s .  ( R  9-10, 1 4 ;  2 6 )  He d e s c r i b e d  P e t i t i o n e r  a s  

d i s p l a y i n g  a n  a g g r e s s i v e  a t t i t u d e  a n d  s a i d  t h a t  t h e  o t h e r  t h r e e  * 
o c c u p a n t s  o f  t h e  ca r  t o l d  h im  t h e y  d i d  n o t  know h i s  n a m e .  (R 11- 

13;  25)  D e p u t y  Nunn s e p a r a t e d  P e t i t i o n e r  from h i s  c o m p a n i o n s  a n d  

t o l d  him h e  n e e d e d  h i s  n a m e  f o r  f u r t h e r  i n v e s t i g a t i o n  r e g a r d i n g  

t h e  C i r c l e  K s t o r e ,  a n d  P e t i t i o n e r  r e f u s e d  t o  c o o p e r a t e .  (R 13, 

1 4 ;  26)  When D e p u t y  Nunn  t o l d  P e t i t i o n e r  h e  w a s  u n d e r  a r r e s t  f o r  

o b s t r u c t i o n  a n d  t r i e d  t o  h a n d c u f f  h i m ,  h e  s a i d  P e t i t i o n e r  t u r n e d  

a r o u n d ,  p u s h e d  t h e  d e p u t y ,  a n d  r a n  i n t o  t h e  d a r k n e s s .  (R 1 4 ,  15;  

2 7 ,  2 9 )  

P e t i t i o n e r  a n d  o n e  o f  t h e  o c c u p a n t s  of  t h e  c a r  t e s t i f i e d  

t h a t  D e p u t y  N u n n  o r d e r e d  P e t i t i o n e r  t o  p u t  h i s  h a n d s  a g a i n s t  a 

w a l l  f o r  n o  a p p a r e n t  r e a s o n  a n d  n e v e r  t o l d  h i m  h e  was u n d e r  

a r r e s t .  ( R  4 6 ,  4 7 ;  3 9- 4 2 )  
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SUMMARY OF ARGUMENT 

POINT I: A d e f e n d a n t  is p l a c e d  i n  j e o p a r d y  o f  a l l  o f f e n s e s  

n e c e s s a r i l y  a n d  p e r m i s s i b l y  i n c l u d e d  w i t h i n  t h e  m a i n  o f f e n s e s  

c h a r g e d  when h e  o r  s h e  i s  t r i e d  by a j u r y  for, o r  when h e  o r  s h e  

e n t e r s  a p l e a  t o ,  t h e  c h a r g e d  o f f e n s e s .  T h e  o f f e n s e s  may s h a r e  

t h e  same e lements ,  b u t  f o r  p u r p o s e s  of d e t e r m i n i n g  w h e t h e r  d o u b l e  

j e o p a r d y  p r o h i b i t s  f u r t h e r  p r o s e c u t i o n  f o r  a g i v e n  o f f e n s e ,  t h e  

c r i t i c a l  i n q u i r y  i s  w h a t  c o n d u c t  t h e  s t a t e  w i l l  p r o v e  i n  t h e  

s u b s e q u e n t  p r o s e c u t i o n ,  n o t  s i m p l y  w h e t h e r  e a c h  o f f e n s e  r e q u i r e s  

p r o o f  o f  an e l e m e n t  w h i c h  t h e  o t h e r  d o e s  n o t .  If t h e  S t a t e  

i n t e n d s  t o  r e l y  on t h e  same c o n d u c t  f o r  p r o o f  o f  a n y  a d d i t i o n a l  

o f f e n s e s ,  t h e n  f u r t h e r  p r o s e c u t i o n  i s  b a r r e d  by  f o r m e r  j e o p a r d y .  

I t  i s  t h e  S t a t e ' s  p r e r o g a t i v e  a n d  d u t y  t o  i n c l u d e  a l l  o f f e n s e s  

f o r  w h i c h  t h e  d e f e n d a n t  i s  t o  b e  p r o s e c u t e d  w i t h i n  t h e  i n i t i a l  0 
i n f o r m a t i o n  o r  i n d i c t m e n t .  

POINT 11: T h e r e  i s  n o  a u t h o r i t y  for t h e  t r i a l  c o u r t  t o  

i n s t r u c t  a j u r y  on l e s s e r  i n c l u d e d  o f f e n s e s  w h i c h  h a v e  b e e n  

a f f i r m a t i v e l y  w a i v e d  by a d e f e n d a n t .  This H o n o r a b l e  C o u r t  h a s  

h e l d  o n l y  t h a t  t h e  S t a t e  i s  e n t i t l e d  t o  j u r y  i n s t r u c t i o n s  on 

n e c e s s a r i l y  i n c l u d e d  l e s s e r  o f f e n s e s ,  a n d  t h e r e  i s  no l o g i c a l  

b a s i s  f o r  e x t e n d i n g  t h e  d o c t r i n e  o f  " j u r y  p a r d o n "  t o  t h e  

p r o s e c u t i o n  i n  whom r e s t s  s o l e  d i s c r e t i o n  f o r  c h o o s i n g  w h i c h  

c h a r g e s  t o  b r i n g .  
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POINT 111: P e t i t i o n e r ' s  m o t i o n s  f o r  a j u d g m e n t  o f  a c q u i t t a l  

s h o u l d  h a v e  been g r a n t e d  w h e r e  h i s  a r r e s t  f o r  " o b s t r u c t i o n "  was 

n o t  j u s t i f i e d  b y  his r e f u s a l  t o  i d e n t i f y  h i m s e l f  t o  a d e p u t y  

m a k i n g  a n  " i n v e s t i g a t i v e  s t o p .  T h a t  t h e  l a w  e n f o r c e m e n t  

o f f i c e r ' s  a c t i o n s  b e  j u s t i f i e d  is a p r e r e q u i s i t e  t o  a f i n d i n g  

t h a t  a d e f e n d a n t  h a s  r e s i s t e d  a n  o f f i c e r  i n  t h e  p e r f o r m a n c e  o f  a 

l e g a l  d u t y .  

P O I N T  I V :  T h e  trial court e r r e d  by r e f u s i n g  t o  i n s t r u c t  

P e t i t i o n e r ' s  j u r y  t h a t  f l i g h t  alone f r o m  a o f f i c e r  s e e k i n g  t o  

d e t a i n  a d e f e n d a n t  d o e s  n o t  c o n s t i t u t e  r e s i s t i n g  a n  o f f i c e r  

w i t h o u t  v i o l e n c e .  
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ARGUMENT 

POINT I 

WHEN A C H A R G I N G  DOCUMENT I N  C H A R G I N G  
A S P E C I F I E D  O F F E N S E  I N C L U D E S  
A D D I T I O N A L  L A N G U A G E  SUFFICIENT TO 
ALSO C H A R G E  A PERMISSIVE (CATEGORY 
2 )  L E S S E R  OFFENSE I S  THE ACCUSED 
THEREBY PLACED I N  JEOPARDY AS TO A 
C O N V I C T I O N  OF T H E  P E R M I S S I V E  
(CATEGORY 2 )  LESSER OFFENSE? 

T h e  c e r t i f i e d  q u e s t i o n  s h o u l d  b e  a n s w e r e d  i n  t h e  

a f f i r m a t i v e .  T h e  F i f t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  p r o v i d e s  t h a t  n o  " p e r s o n  s h a l l  b e  s u b j e c t  f o r  t h e  

same o f f e n c e  t o  b e  twice  p u t  i n  j e o p a r d y  o f  l i f e  o r  l i m b , "  a n d  i s  

a p p l i c a b l e  t o  t h e  s t a t e s  t h r o u g h  t h e  F o u r t e e n t h  A m e n d m e n t .  

F l o r i d a ' s  C o n s t i t u t i o n  p r o h i b i t s  p l a c i n g  a p e r s o n  i n  j e o p a r d y  

t w i c e  f o r  t h e  same o f f e n s e .  Art. 1 s .  9 ,  F l a .  C o n s t .  

I n  S c a l f  v .  S t a t e ,  573  S o . 2 d  2 0 2  ( F l a .  1st D C A  1 9 9 1 ) ,  t h e  

F i r s t  D i s t r i c t  C o u r t  o f  Appeal r e c o g n i z e d  t h a t  t h e  d e f e n d a n t ' s  

p r o s e c u t i o n  i n  t h e  C i r c u i t  C o u r t  f o r  t r a f f i c k i n g  i n  s t o l e n  

p r o p e r t y  was b a r r e d  by t h e  d o u b l e  j e o p a r d y  c l a u s e  w h e r e  h e  h a d  

b e e n  p r e v i o u s  c o n v i c t e d  a n d  s e n t e n c e d  i n  t h e  c o u n t y  c o u r t  f o r  

f r a u d u l e n t  t r a n s f e r  o f  p r o p e r t y  t o  a p a w n b r o k e r  b a s e d  upon t h e  

same c o n d u c t  o n  w h i c h  t h e  t r a f f i c k i n g  o f f e n s e  w a s  p r e m i s e d .  The  

F i r s t  D i s t r i c t  C o u r t  b a s e d  i t s  d e c i s i o n  on  t h e  r u l e  a n n o u n c e d  by  

t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  G r a d y  V. C o r b i n ,  495 U.S. 508,  

110 S . C t .  2 0 8 4 ,  1 0 9  L.Ed.2d 5 4 8  ( 1 9 9 0 ) :  

. . . T o  d e t e r m i n e  w h e t h e r  a 
s u b s e q u e n t  p r o s e c u t i o n  i s  b a r r e d  by 
t h e  d o u b l e  j e o p a r d y  c l a u s e ,  a c o u r t  
m u s t  f i r s t  a p p l y  t h e  t r a d i t i o n a l  
B l o c k b u r g e r  [ v .  U .  S . ,  284 U.S. 2 9 9 ,  

5 



0 5 2  S . C t .  180,  76 L . E d .  306 ( 1 9 3 2 ) l  
t e s t .  I f  a p p l i c a t i o n  o f  t h a t  test 
s h o w s  t h a t  t h e  o f f e n s e s  h a v e  
i d e n t i c a l  s t a t u t o r y  e l e m e n t s ,  o r  
t h a t  o n e  i s  a l e s s e r  i n c l u d e d  
o f f e n s e  o f  t h e  o t h e r ,  t h e n  t h e  
i n q u i r y  m u s t  c e a s e  a n d  t h e  
s u b s e q u e n t  p r o s e c u t i o n  i s  f o r b i d d e n .  
E v e n  i f  t h e  l a t e r  p r o s e c u t i o n  
s u r v i v e s  t h e  B l o c k b u r g e r  t e s t ,  t h e  
d o u b l e  j e o p a r d y  c l a u s e  s t i l l  
p r e v e n t s  p r o s e c u t i o n  i n  c a s e s  i n  
w h i c h  t h e  g o v e r n m e n t ,  i n  o r d e r  t o  
e s t a b l i s h  a n  e s s e n t i a l  element o f  a n  
o f f e n s e  c h a r g e d ,  r e l i e s  upon  c o n d u c t  
t h a t  c o n s t i t u t e s  a n  o f f e n s e  f o r  
w h i c h  t h e  d e f e n d a n t  h a s  a l r e a d y  b e e n  
p r o s e c u t e d .  T h u s ,  t h e  c r i t i c a l  
i n q u i r y  i s  w h a t  c o n d u c t  t h e  s t a t e  
w i l l  p r o v e ,  n o t  s i m p l y  w h e t h e r  e a c h  
o f f e n s e  r e q u i r e s  p r o o f  of a n  e lement  
w h i c h  t h e  o t h e r  d o e s  n o t .  C o r b i n .  

U.S. a t  -, 110 S.Ct. a t  2 0 9 3 ,  
1 0 9  L . E d . 2 d  a t  5 6 4 .  T h e  C o u r t  
- 
c o n c l u d e d  t h a t  b e c a u s e  t h e  c o n d u c t  
w h f c h  s u p p o r t e d  t h e  u n d e r l y i n g  
m i s d e m e a n o r  o f f e n s e s  f o r  w h i c h  
[ C o r b i n ]  h a d  b e e n  c o n v i c t e d  was t h e  
same a s  t h a t  s u p p o r t i n g  t h e  l a t e r -  
f i l e d  f e l o n y  o f f e n s e s ,  t h e  
s u b s e q u e n t  p r o s e c u t i o n s  were b a r r e d  
by t h e  d o u b l e  j e o p a r d y  c l a u s e ,  e v e n  
t h o u g h  t h e  l a t e r  o f f e n s e s  r e q u i r e d  
p r o o f  o f  a n  e l e m e n t  w h i c h  t h e  
e a r l i e r  c r imes  d i d  n o t .  

S c a l f  v .  S t a t e ,  5 7 3  S o . 2 d  a t  203- 204.  ( E m p h a s i s  s u p p l i e d . )  The 

S c a l f  C o u r t  d e t e r m i n e d  t h a t  t h e  m i s d e m e a n o r  t h a t  S c a l f  was 

c o n v i c t e d  o f  i n  c o u n t y  c o u r t  was n o t  t h e  same o f f e n s e  a s  t h e  

d e a l i n g  i n  s t o l e n  p r o p e r t y  c h a r g e  u n d e r  t h e  B l o c k b u r R e r  a n a l y s i s ;  

b u t  b e c a u s e  t h e  p r o s e c u t i o n  e f f e c t i v e l y  a d m i t t e d  i n  S c a l f  t h a t  i t  

w o u l d  r e l y  on t h e  3ame c o n d u c t  f o r  w h i c h  S c a l f  h a d  b e e n  c o n v i c t e d  

f o r  f r a u d u l e n t  t r a n s f e r  t o  a p a w n b r o k e r  i n  o r d e r  t o  e s t a b l i s h  t h e  

e s s e n t i a l  e l e m e n t s  o f  d e a l i n g  i n  s t o l e n  p r o p e r t y ,  S c a l f ' s  e 
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a c o n v i c t i o n  f o r  d e a l i n g  i n  s t o l e n  p r o p e r t y  was r e v e r s e d .  

When a d e f e n d a n t  i s  t r i e d  f o r  an o f f e n s e  w h i c h  i n c l u d e s  

p e r m i s s i b l e  l e s s e r  o f f e n s e s ,  h e  i s  p l a c e d  j e o p a r d y  f o r  t h o s e  

l e s s e r  o f f e n s e s ,  b o t h  by  v i r t u e  o f  t h e  e l e m e n t s  t h e  l e s s e r  

o f f e n s e s  s h a r e  w i t h  t h e  m a i n  o f f e n s e  a n d  t h e  f a c t  t h a t  p r o o f  of  

t h e  l e s s e r  o f f e n s e  w o u l d  r e l y  on  t h e  same c o n d u c t  a s  t h a t  w h i c h  

w o u l d  e s t a b l i s h  t h e  m a i n  o f f e n s e .  S e e  e .  g . ,  Dixon  v. S t a t e ,  

5 8 4  S o . 2 d  1 9 5  ( F l a .  5 t h  D C A  1 9 9 1 ) ,  w h e r e i n  t h e  D i s t r i c t  C o u r t  

-’ 

f o u n d  t h a t  a p r i o r  p l e a  t o  d e a l i n g  i n  s t o l e n  p r o p e r t y  b a r r e d  

f u r t h e r  p r o s e c u t i o n  f o r  a c h a r g e  o f  o r g a n i z e d  f r a u d ,  b e c a u s e  t h e  

S t a t e  w o u l d  r e l y  on  t h e  same t r a n s a c t i o n  a n d  c o n d u c t  f o r  t h e  

o r g a n i z e d  f r a u d  c h a r g e  a s  i t  h a d  f o r  t h e  d e a l i n g  i n  s t o l e n  

p r o p e r t y  c h a r g e .  The  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  n o t e d :  

B y  way of  a c a v e a t  we p o i n t  o u t  
t h a t  t h e  s t a t e  c o u l d  h a v e  p r o s e c u t e d  
a p p e l l a n t  f o r  both d e a l i n g  i n  s t o l e n  
p r o p e r t y  a n d  o r g a n i z e d  f r a u d  i n  a 
s i n g l e  p r o c e e d i n g ,  t h e r e b y  a v o i d i n g  
t h e  d o u b l e  j e o p a r d y  sna re .  G r a d y ,  
110 S.Ct. a t  2 0 9 5 .  

-*  I d  ’ 584 S o . 2 d  a t  196 .  

A d e f e n d a n t  t h e r e f o r e  i s  p l a c e d  i n  j e o p a r d y  o f  a l l  

n e c e s s a r i l y  a n d  p e r m i s s i b l y  i n c l u d e d  l e s s e r  o f f e n s e s  by h i s  t r i a l  

f o r  a greater o f f e n s e .  T h e  c e r t i f i e d  q u e s t i o n  m u s t  b e  a n s w e r e d  

i n  t h e  a f f i r m a t i v e .  
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POINT 11 

I F  A C H A R G I N G  DOCUMENT I S  SUFFICIENT 
TO ALLEGE A PERMISSIVE (CATEGORY 2 )  
LESSER OFFENSE A N D  THE DEFENDANT I S  
T H E R E B Y  PUT I N  JEOPARDY OF THE 
C O N V I C T I O N  OF THAT OFFENSE I S  THE 
STATE E N T I T L E D ,  O V E R  THE OBJECTION 
OF THE DEFENDANT, TO HAVE THE J U R Y  
INSTRUCTED AS TO THE PERMISSIVE 
(CATEGORY 2) LESSER OFFENSE? 

T h e  a m e n d e d  i n f o r m a t i o n  c h a r g i n g  P e t i t i o n e r  w i t h  r e s i s t i n g  

V o l u s i a  C o u n t y  S h e r i f f ' s  D e p u t y  R i c h a r d  Nunn i n  t h e  l a w f u l  

e x e c u t i o n  o f  a l e g a l  d u t y  a l l e g e d  t h a t :  

[ P e t i t i o n e r ]  d i d  t h e n  a n d  t h e r e  o f f e r  t o  
d o  o r  d i d  d o  v i o l e n c e  t o  t h e  p e r s o n  o f  
t h e  s a i d  d e p u t y  b y  p u s h i n g  a w a y  f r o m  
D e p u t y  Nunn a n d  r u n n i n g  away a f t e r  h e  h a d  
b e e n  a d v i s e d  h e  was u n d e r  a r r e s t .  

( R  101) D e p u t y  Nunn t e s t i f i e d  t h a t  h e  h a d  t o l d  P e t i t i o n e r  h e  was 

u n d e r  a r r e s t  f o r  o b s t r u c t i o n  b e c a u s e  P e t i t i o n e r  r e f u s e d  t o  g i v e  

his name t o  t h e  d e p u t y  d u r i n g  an " i n v e s t i g a t i v e  stop." ( R  10 ,  

1 3 ,  1 4 ,  1 7 ,  2 2 )  He s a i d  t h a t  w h e n  h e  t r i e d  t o  h a n d c u f f  

P e t i t i o n e r  h e  w a s  p u s h e d  away a n d  P e t i t i o n e r  r an  i n t o  t h e  

d a r k n e s s .  ( R  15)  

D e f e n s e  c o u n s e l  a s k e d  f o r  a j u d g m e n t  o f  a c q u i t t a l  on t h e  

basis t h a t  t h e r e  was no  l e g a l  b a s i s  f a r  a r r e s t i n g  P e t i t i o n e r  a n d  

b e c a u s e  t h e r e  h a d  b e e n  n o  s h o w i n g  o f  v i o l e n c e .  ( R  30,  31, 58, 

5 9 )  J u d g e  E a s t m o o r e  d e n i e d  t h e  m o t i o n ,  s a y i n g  t h a t  w h e t h e r  

D e p u t y  Nunn h a d  made a j u s t i f i e d  s t o p  was a n  i s s u e  f o r  t h e  j u r y  

t o  d e c i d e  a n d  t h a t  t h e  d e p u t y ' s  t e s t i m o n y  t h a t  h e  was p u s h e d  made 

i t  a q u e s t i o n  o f  fact. w h e t h e r  t h e r e  h a d  b e e n  a n y  v i o l e n c e .  ( R  

3 4 ,  5 9- 6 0 )  
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0 P e t i t - i o n e r  o b j e c t e d  t o  t h e  g i v i n g  of a j u r y  i n s t r u c t i o n  on 

r e s i s t i n g  an o f f i c e r  w i t h o u t  v i o l e n c e  a s  a l e s s e r  i n c l u d e d  

o f f e n s e  b e c a u s e  i t  i s  n o t  a n e c e s s a r i l y  l e s s e r  i n c l u d e d  o f f e n s e  

o f  r e s i s t i n g  an o f f i c e r  w i t h  v i o l e n c e .  S e e  e ,  g . ,  T i c e  v. -’ 
- 9  S t a t e  569 S o . 2 d  1 3 2 7  ( F l a .  2d D C A  1 9 9 0 ) ;  B e n j a m i n  v .  S t a t e ,  4 6 2  

S o . 2 d  110 ( F l a .  5 t h  D C A  1 9 8 5 ) ;  F e r r e l l  v .  State, 5 4 4  So .2d  336 

( F l a .  1st D C A  1 9 8 9 ) .  ( R  7 2 )  T h e  o b j e c t i o n  was n o t e d  b u t  

o v e r r u l e d  a n d  t h e  j u r y  w a s  i n s t r u c t e d  o n ,  a n d  c o n v i c t e d  

P e t i t i o n e r  o f ,  r e s i s t i n g  an o f f i c e r  w i t h o u t  v i o l e n c e  . ( R  7 2 )  

I n  Gallo v .  S t a t e ,  4 9 1  S o . 2 d  541  ( F l a .  1986), t h i s  H o n o r a b l e  

C o u r t  h e l d  t h a t  e v e n  w h e r e  a d e f e n d a n t  r e q u e s t s  t h a t  n o  

i n s t r u c t i o n s  o n  l e s s e r  i n c l u d e d  o f f e n s e s  b e  g i v e n  a n d  

a f f i r m a t i v e l y  w a i v e s  h i s  r i g h t  t o  s u c h  i n s t r u c t i o n s ,  t h e  S t a t e  

h a s  a r i g h t  t o  h a v e  a j u r y  i n s t r u c t e d  on a l l  n e c e s s a r i l y  i n c l u d e d  

l e s s e r  o f f e n s e s .  Because t h e  c o n v i c t i o n  a p p r o v e d  i n  G a l l o  was 

f o r  a p e r m i s s i b l e  l e s s e r  i n c l u d e d  o f f e n s e ,  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l  i n  J o h n s o n  v .  S t a t e ,  5 7 2  S o . 2 d  9 5 7  ( F l a .  1st DCA 

1 9 9 0 ) ,  r e v i e w  p e n d i n g ,  J o h n s o n  v .  S t a t e ,  F l o r i d a  S u p r e m e  C o u r t  

Case Number 7 7 , 2 3 9 1 ,  r e l i e d  on G a l l o  t o  a f f i r m  a c o n v i c t i o n  f o r  

a g g r a v a t e d  b a t t e r y  a s  a l e s s e r  i n c l u d e d  o f f e n s e  o f  a t t e m p t e d  

f i r s t - d e g r e e  m u r d e r  w h e r e  t h e  d e f e n d a n t  h a d  o b j e c t e d  t o  a j u r y  

i n s t r u c t i o n  on  t h e  C a t e g o r y  2 o f f e n s e .  T h e  F i r s t  D i s t r i c t  C o u r t  

I n  J o h n s o n ,  t h e  F i r s t :  D i s t r i c t  C o u r t  o f  A p p e a l  c e r t i f i e d  
t h e  q u e s t i o n  o f  w h e t h e r  t h e  S t a t e  i s  e n t i t l e d  t o  h a v e  j u r y  
i n s t r u c t i o n s  g i v e n  on C a t e g o r y  2 l e s s e r  i n c l u d e d  o f f e n s e s ,  i n  
a d d i t i o n  t o  C a t e g o r y  1 n e c e s s a r i l y  i n c l u d e d  l e s s e r  o f f e n s e s ,  i n  a 
case  w h e r e  t h e  d e f e n d a n t  r e q u e s t s  t h a t  n o  s u c h  i n s t r u c t i o n s  b e  
g i v e n  a n d  k n o w i n g l y  a n d  i n t e l l i g e n t l y  w a i v e s  h i s  r i g h t  t o  s u c h  
i n s t r u c t i o n s .  Id., 5 7 2  So .2d  a t  959. 
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0 o f  A p p e a l  a l s o  c i t e d  C o u r s o n  v .  S t a t e ,  4 1 4  So.2d 207 (Fla. 3d  DCA 

1 9 8 2 ) ,  a s  f u r t h e r  a u t h o r i t y  f o r  t h e  S t a t e ' s  r i g h t  t o  j u r y  

i n s t r u c t i o n s  on  p e r m i s s i b l e  l e s s e r  i n c l u d e d  o f f e n s e s ;  b u t  i n  

C o u r s o n ,  t h e  D i s t r i c t  C o u r t  h a d  a f f i r m e d  t h e  d e f e n d a n t ' s  

c o n v i c t i o n  p r i m a r i l y  on t h e  b a s i s  t h a t  h i s  o b j e c t i o n  t o  t h e  j u r y  

i n s t r u c t i o n s  was n o t  s u f f i c i e n t l y  d i s t i n c t  t o  p r e s e r v e  t h e  i s s u e  

f o r  a p p e l l a t e  r e v i e w ,  a n d  t h a t  " e v e n  i f  . . . i t  was e r r o r  . . . 
t h e  e r r o r  was n o t  f u n d a m e n t a l . "  I d  4 1 4  So .2d  a t  2 0 9 .  -. 

As J u d g e  E r v i n  p o i n t e d  o u t  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  

J o h n s o n ,  t h e  d e c i s i o n s  i n  G a l l o  s u p r a ,  a n d  S t a t e  v .  W a s h i n g t o n ,  

2 6 8  So.2d 9 0 1  ( F l a .  1 9 7 2 ) ,  d i d  n o t  d i s t i n g u i s h  b e t w e e n  

-' 

n e c e s s a r f l y  o r  p e r m i s s i b l y  i n c l u d e d  l e s s e r  o f f e n s e s .  S e e  - 
J o h n s o n ,  s u p r a ,  5 7 2  So .2d  a t  959-960. T h i s  was r e c o g n i z e d  b y  

t h i s  H o n o r a b l e  C o u r t  i n  G o u l d  v .  S t a t e ,  5 7 7  So.2d 1305 ( F l a .  0 
1991) :  

T h e  s t a t e  r e l i e s  on  G a l l o  v .  
S t a t e ,  4 9 1  So.2d 5 4 1  ( F l a .  1 9 8 6 ) ,  
f o r  the p r o p o s i t i o n  t h a t  p e r m i s s i v e  
l e s s e r - i n c l u d e d  o f f e n s e s  a r e  
n e c e s s a r i l y  i n c l u d e d  l e s s e r  
o f f e n s e s .  S u c h  r e l i a n c e  i s  
m i s p l a c e d .  The  q u e s t i o n  c e r t i f i e d  
i n  G a l l o  was w h e t h e r  t h e  s t a t e  was 
e n t i t l e d  t o  j u r y  i n s t r u c t i o n s  on  
n e c e s s a r i l y  i n c l u d e d  l e sse r  offenses 
w h e n  t h e  d e f e n d a n t  w a i v e s  s u c h  
i n s t r u c t i o n s .  T h e r e  was n o  d i s p u t e  
o r  d i s c u s s i o n  i n  G a l l o  r e g a r d i n g  t h e  
a p p r o p r i a t e  c h a r a c t e r i z a t i o n  o f  t h e  
l e s s e r  o f f e n s e s  i n  t h a t  case.  The  
o p i n i o n  a d d r e s s e d  o n l y  t h e  c e r t i f i e d  
q u e s t i o n ,  w h i c h  a s s u m e d  f o r  p u r p o s e s  
o f  t h e  q u e s t i o n  t h a t  t h e  l e s s e r  
o f f e n s e s  i n v o l v e d  were n e c e s s a r i l y  
i n c l u d e d  lesser o f f e n s e s .  

-* I d  ' 5 7 7  So .2d  a t  1305. 
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P e t i t i o n e r  c o n t e n d s  t h a t  t h i s  H o n o r a b l e  Cour t :  s h o u l d  r e v i s i t  

G a l l o  a n d  W a s h i n g t o n  a n d  a n y  i m p l i c a t i o n  t h e y  m i g h t  c a r ry  t h a t  

t h e  S t a t e  h a s  a r i g h t ,  o v e r  a d e f e n d a n t ' s  o b j e c t i o n ,  t o  j u r y  

i n s t r u c t i o n s  on p e r m i s s i b l e  l e s s e r  i n c l u d e d  o f f e n s e s ,  a n d  answer  

t h e  c e r t i f i e d  question i n  t h i s  case  i n  t h e  n e g a t i v e .  

T h e  d e f e n d a n t  i n  a c r i m i n a l  trial i s  e n t i t l e d  t o  h a v e  h i s  

j u r y  i n s t r u c t e d  on a p e r m i s s i b l e  l e s s e r  i n c l u d e d  o f f e n s e  w h e r e  

t h e  p l e a d i n g s  a n d  e v i d e n c e  d e m o n s t r a t e  t h a t  i t  i s  i n c l u d e d  i n  t h e  

o f f e n s e  c h a r g e d .  - S e e ,  e .  g , ,  Amado v .  S t a t e ,  585 So .2d  2 8 2  ( F l a .  

1 9 9 1 ) ;  T i c e ,  s u p r a .  W h e r e  a d e f e n d a n t  o b j e c t s  t o  j u r y  

i n s t r u c t i o n s  on  p e r m i s s i b l e  l e s s e r  i n c l u d e d  o f f e n s e s ,  h o w e v e r ,  

I t h e  objection s h o u l d  b e  s u s t a i n e d .  

J u r i e s  a r e  a l l o w e d  t o  c o n v i c t  o f  l e s s e r  offenses u n d e r  

l t  
I F l o r i d a ' s  r e c o g n i t i o n  o f  t h e  j u r y ' s  r i g h t  t o  e x e r c i s e  i t s  p a r d o n  
I 

power . "  - S e e  State v .  W i m b e r l y ,  498 S o . 2 d  929 ( F l a .  1986) .  T h i s  

r a t i o n a l e  f o r  a l l o w i n g  a d e f e n d a n t  t o  p r e s e n t  v e r d i c t  o p t i o n s  

other t h a n  "as c h a r g e d "  f o r  h i s  j u r y  t o  c o n s i d e r  d o e s  n o t  a p p l y  

t o  t h e  S t a t e ,  upon w h o s e  i n i t i a t i v e  t h e  c h a r g e s  a r e  b r o u g h t .  It  

i s  i l l o g i c a l  t o  e x t e n d  t h e  d o c t r i n e  o f  " j u r y  p a r d o n "  t o  t h e  p a r t y  

w h i c h  h a s  t h e  f u l l  a n d  e x c l u s i v e  power  a n d  d i s c r e t i o n  t o  d e c i d e  

what: o f f e n s e s  t o  c h a r g e  i n  t h e  f i r s t  p l a c e .  A s  t h i s  H o n o r a b l e  

C o u r t  o b s e r v e d  i n  S t a t e  v .  W a s h i n g t o n ,  supra: 

T h e  r u l e  e s t a b l i s h e d  b y  t h e  
D i s t r i c t  C o u r t  [ i n  W a s h i n g t o n  v .  
S t a t e ,  247 So .2d  743  ( F l a .  1st D C A  m)] c o m p o r t s  w i t h  l o g i c  a n d  
f a i r n e s s .  By n o t  o b j e c t i n g  t o  a 
l e s s e r  i n c l u d e d  o f f e n s e  i n s t r u c t i o n ,  
a d e € e n d a n t  w o u l d  w a i v e  a n y  
c o n t e n t i o n  t h a t  h e  was not g i v e n  
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n o t i c e  t h a t  t h e  j u r y  c o u l d  c o n v i c t  
h i m  f o r  l e s s e r  i n c l u d e d  o f f e n s e s .  
When h e  d i d  o b j e c t ,  the S t a t e  w o u l d  
b e  f o r c e d  t o  h a v e  i t s  case  s t a n d  o r  
f a l l  on  w h e t h e r  t h e  jury f o u n d  t h e  
d e f e n d a n t  g u i l t y  o f  t h e  c r i m e s  
c h a r g e d  i n  t h e  i n d i c t m e n t  o r  
i n f o r m a t i o n .  . . . 

I I d . ,  2 6 8  So.2d  a t  9 0 2 .  T h e  C o u r t  i n  S t a t e  v. W a s h i n g - o n ,  

h o w e v e r ,  p r o c e e d e d  t h e n  t o  r e v e r s e  t h e  F i r s t  District Court o f  

A p p e a l  on t h e  b a s i s  o f  S e c t i o n  9 1 9 . 1 6 ,  w h i c h  was r e p e a l e d  i n  

1 9 7 1 ,  w h i c h  p r o v i d e d  t h a t  t h e  j u r o r s  i n  a c r i m i n a l  t r i a l  m a y  

c o n v i c t  a d e f e n d a n t  o f  a t t e m p t  o r  " a n y  o f f e n s e  w h i c h  i s  

n e c e s s a r i l y  i n c l u d e d  i n  t h e  o f f e n s e  c h a r g e d .  . . . Petitioner 

contends t h a t  n e i t h e r  t h e  h o l d i n g  i n  S t a t e  V .  W a s h i n g t o n  n o r  t h e  

r e s u l t  i n  G a l l o  s u p p o r t s  an a f f i r m a n c e  i n  t h i s  c a se .  

B e c a u s e  t h e  S t a t e  h a s  no r i g h t  t o  j u r y  i n s t r u c t i o n s  on 

offenses w h i c h  a r e  n o t  n e c e s s a r i l y  i n c l u d e d  i n  t h e  cr imes w h i c h  

t h e  p r o s e c u t i o n  e l e c t e d  t o  c h a r g e ,  P e t i t i o n e r ' s  o b j e c t i o n  t o  a 

jury i n s t r u c t i o n  on r e s i s t i n g  a n  o f f i c e r  w i t h o u t  v i o l e n c e  a t  his 

t r i a l  f o r  r e s i s t i n g  a n  o f f i c e r  w i t h  v i o l e n c e  s h o u l d  h a v e  b e e n  

s u s t a i n e d .  H i s  c o n v i c t i o n  s h o u l d  b e  r e v e r s e d .  
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POINT I11 

THE T R I A L  C O U R T  E R R E D  BY D E N Y I N G  
PETITIONER'S MOTIONS FOR A J U D G M E N T  
OF ACQUITTAL.  

V o l u s i a  C o u n t y  S h e r i f f ' s  D e p u t y  R i c h a r d  Nunn t e s t i f i e d  t h a t  

a b o u t  t h r e e  o'clock i n  t h e  m o r n i n g  h e  r e c e i v e d  a d i s p a t c h  a b o u t  

a n  a t t e m p t e d  t h e f t  a t  a C i r c l e  K c o n v e n i e n c e  s t o r e  i n  D e l t o n a .  

( R  5 ,  6 ;  2 4 ,  2 8 )  H e  d r o v e  t o  a s e c o n d  C i r c l e  K s t o r e  i n  D e l t o n a  

w h e r e  h e  saw a c a r  m a t c h i n g  t h e  o n e  d e s c r i b e d  i n  t h e  d i s p a t c h  

p u l l  i n t o  t h e  u n l i t  f a r  s o u t h  c o r n e r  o f  t h e  p a r k i n g  l o t .  ( R  7 ,  

18) T h r e e  o f  t h e  c a r ' s  o c c u p a n t s  w e n t  i n t o  t h e  s t o r e  f o r  a v e r y  

b r i e f  p e r i o d  o f  t ime ,  a n d  r e t u r n e d  e m p t y- h a n d e d  t o  t h e  c a r .  ( R  

8, 18) 

D e p u t y  Nunn t e s t i f i e d  t h a t  h e  s t o p p e d  t h e  car  i n  o r d e r  t o  

0 e f f e c t  a n  " i n v e s t i g a t i v e  s t o p ,  11 t o  i d e n t i f y  t h e  s u b j e c t s  i n  t h e  

v e h i c l e ,  a n d  t a k e  p h o t o g r a p h s  o f  t h e m .  ( R  9 )  He s a i d  h e  w o u l d  

h a v e  t h e n  g o n e  b a c k  t o  t h e  Circle K s t o r e s  a n d  s ee  i f  t h e r e  h a d  

i n d e e d  b e e n  a t h e f t .  ( R  9 )  

D e p u t y  N u n n  s a i d  t h a t  m a k i n g  p h o t o g r a p h i c  f i e l d  

i d e n t i f i c a t i o n  cards on c i t i z e n s  i n  D e l t o n a  is a r o u t i n e  p a r t  of  

h i s  p a t r o l  t h a t  h e  p e r f o r m s  o n c e  o r  t w i c e  a n i g h t .  ( R  9-10; 2 6 )  

He s a i d  h e  h a d  r e c e i v e d  n o  f u r t h e r  w o r d  o n  a n y  p o s s i b l e  t h e f t  a n d  

m a d e  t h e  s t o p  s o l e l y  f o r  i n v e s t i g a t i v e  p u r p o s e s .  ( R  10 )  When 

P e t i t i o n e r  r e f u s e d  t o  i d e n t i f y  himself o r  c o o p e r a t e ,  t h e  d e p u t y  

t e s t i f i e d  t h a t  h e  t o l d  h i m  h e  was u n d e r  a r r e s t  f o r  o b s t r u c t i o n  

a n d  h a d  b e g u n  t o  h a n d c u f f  h i m  when P e t i t i o n e r  p u s h e d  t h e  d e p u t y  

a w a y  a n d  ran i n t o  t h e  d a r k n e s s .  ( R  1 3 ,  1 4 ,  15;  27 ,  2 9 )  
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I n  R o b i n s o n  v .  S t a t e ,  550 So .2d  1186 ( F l a .  5th D C A  1989) ,  

t h e  d e f e n d a n t  was s u s p e c t e d  o f  b e i n g  t h e  c a l l e r  who c a l l e d  t h e  

Ocala P o l i c e  D e p a r t m e n t  t o  s a y ,  "I j u s t  p u t  a bomb i n  o n e  of y o u r  

c a r s , "  Af t e r  R o b i n s o n  r e f u s e d  t o  i d e n t i f y  h i m s e l f  o r  answer a n y  

o f  t h e  p o l i c e ' s  q u e s t i o n s  when h e  r e t u r n e d  t o  t h e  s t a t i o n ,  h e  was 

a r r e s t e d  f o r  " o b s t r u c t i n g  j u s t i c e  w i t h o u t  v l o l e n c e , ' '  a charge 

w h i c h  was l a t e r  c h a n g e d  t o  l o i t e r i n g  a n d  p r o w l i n g .  T h i s  

H o n o r a b l e  Cour t :  w r o t e :  

T h e  d e f e n d a n t ' s  f a i l u r e  t o  
c o o p e r a t e  -- h i s  r e f u s a l  t o  a n s w e r  
q u e s t i o n s  - -  c a n n o t  i t s e l f  b e  
c r i m i n a l  c o n s i s t e n t  w i t h  t h e  f o u r t h  
a n d  f i f t h  a m e n d m e n t  p r o t e c t i o n s .  
S e e  T e r r y  v .  O h i o ,  3 9 2  U.S. 1,  88 
S.Ct. 1 8 6 8 ,  20 L.Ed.2d 8 8 9  ( 1 9 6 8 ) ;  
- 
S t e e l e  v .  S t a t e ,  537  So .2d  7 1 1  ( F l a .  
5 t h  D C A m B u r g e s s  v .  State 313 
S o . 2 d  4 7 9  ( F l a .  2 d  D C A  1 9 7 5 )  
c e r t i f i e d  g u e s t i o n  d i s m i s s e d  326 
-(Fla. 1 9 7 6 ) .  T h e  s t a t e ' s  
a r g u m e n t  w o u l d  e f f e c t i v e l y  r e n d e r  
a l l  u n c o o p e r a t i v e  T e r r y - s t o p  
d e t a i n e e s  c r i m i n a l s .  A l a w f u l  
a r r e s t  i s  an e s s e n t i a l  element of  
t h e  o f f e n s e  o f  r e s i s t i n g  a r r e s t  
w i t h o u t  v i o l e n c e .  J o h n s o n  v .  S t a t e ,  
395 S o . 2 d  5 9 4  ( F l a .  2d D C A  1 9 8 1 ) ;  
Lee v .  S t a t e ,  368  S o . 2 d  3 9 5  ( F l a .  3d 
D C A ) ,  c e r t .  d e n i e d ,  3 7 8  So.2d 349  
(Fla. lm. . . .  

550 S o . 2 d  a t  1 1 8 7- 1 1 8 8 .  S e e  a l s o  H u n t l e y  v .  State, 5 7 5  I d  

S o . 2 d  2 8 5  ( F l a .  5 t h  D C A  1 9 9 1 )  ( p r o o f  o f  l a w f u l n e s s  o f  t h e  

o f f i c e r ' s  c o n d u c t  i s  a n  e s s e n t i a l  e lement  o f  r e s i s t i n g  an o f f i c e r  

w i t h o u t  v i o l e n c e ) ;  a n d  Brown  v .  T e x a s ,  4 4 3  U.S, 4 7 ,  99 S.Ct. 

2 6 3 7 ,  61  L.Ed.2d 357  ( 1 9 7 9 )  ( l a w  r e q u i r i n g  i d e n t i f i c a t i o n  upon  a 

l a w f u l  p o l i c e  s t o p  was i m p r o p e r  a n d  v i o l a t i v e  o f  t h e  F o u r t h  

Amendment ) .  

- -9 _ '  9 
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0 D e p u t y  N u n n  was n o t  j u s t i f i e d  i n  s t o p p i n g  and d e t a i n i n g  

Petitioner a n d  h i s  c o m p a n i o n s .  P e t i t i o n e r  was j u s t i f i e d  i n  

r e f u s i n g  t o  i d e n t i f y  h i m s e l f ,  a b s e n t  a r e a s o n a b l e  s u s p i c i o n  b y  

t h e  d e p u t y  t h a t  h e  was e n g a g e d  i n  c r i m i n a l  c o n d u c t .  H i s  

c o n v i c t i o n  f o r  r e s i s t i n g  an arrest f o r  " o b s t r u c t i o n "  b y  f a i l i n g  

t o  c o o p e r a t e  w i t h  t h e  d e p u t y ' s  r o u t i n e  p u r s u i t  o f  f i l l i n g  o u t  

field c o n t a c t  i d e n t i f i c a t i o n  c a r d s  s h o u l d  b e  r e v e r s e d .  
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POINT IV 

THE T R I A L  C O U R T  E R R E D  BY D E N Y I N G  
PETITIONER ' S  REQUEST FOR A SPECIAL 
J U R Y  INSTRUCTION THAT FLIGHT FROM A 
L A W  ENFORCEMENT OFFICER DOES N O T  
CONSTITUTE OBSTRUCTION. 

P e t i t i o n e r  r e q u e s t e d  t h a t  h i s  j u r y  b e  i n s t r u c t e d  on t h e  l aw 

a s  s t a t e d  i n  N e l s o n  v .  S t a t e ,  5 4 3  S o . 2 d  1308 ( F l a .  2d DCA 1989) ,  

i .  e . ,  t h a t  f l i g h t  a l o n e  d o e s  n o t  c o n s t i t u t e  o b s t r u c t i n g  a n  

o f f i c e r ,  n o r  d o e s  i t  g i v e  r i s e  t o  a w e l l - f o u n d e d  s u s p i c i o n  of  

c r i m i n a l  a c t i v i t y .  ( R  7 1 ,  1 0 5 )  J u d g e  E a s t m o o r e  h a d  e a r l i e r  

d e n i e d  P e t i t i o n e r ' s  m o t i o n s  f o r  a j u d g m e n t  o f  a c q u i t t a l ,  i n  p a r t  

b e c a u s e  h e  f o u n d  t h a t  w h e t h e r  D e p u t y  Nunn h a d  j u s t i f i e d l y  s t o p p e d  

P e t i t i o n e r  a n d  h i s  c o m p a n i o n s  was a q u e s t i o n  f o r  t h e  j u r y  t o  

d e c i d e  f r o m  t h e  f a c t s  a n d  c i r c u m s t a n c e s .  ( R  3 4 ,  59)  D e p u t y  Nunn 

h a d  t e s t i f i e d  t h a t  h e  s t o p p e d  t h e  c a r  a s  an " i n v e s t i g a t i v e  s t o p , "  0 
t o  d e t e r m i n e  if t h e  o c c u p a n t s  h a d  t a k e n  a n y t h i n g ,  a n d  t o  i d e n t i f y  

t h e m .  ( R  10 ,  1 7 ,  2 2 )  

O n e  o f  t h e  elements o f  r e s i s t i n g  a n  o f f i c e r  w i t h o u t  v i o l e n c e  

i s  t h a t  t h e  o f f i c e r  b e  e n g a g e d  i n  t h e  l a w f u l  e x e c u t i o n  o f  a l e g a l  

d u t y .  s .  8 4 3 . 0 2 ,  F l a . S t a t .  ( 1 9 8 9 ) .  E v e n  t h o u g h  t h i s  i s  an 

e s s e n t i a l  element a n d  J u d g e  E a s t m o o r e  h a d  f e l t  t h a t  i t  was u p  t o  

t h e  j u r y  t o  d e t e r m i n e  whether D e p u t y  Nunn w a s  e n g a g e d  i n  a l e g a l  

d u t y ,  t h e  t r i a l  c o u r t  t w i c e  i n s t r u c t e d  t h e  j u r y :  

THE COURT:  T h e  C o u r t  f u r t h e r  
i n s t r u c t s  y o u  t h a t  i n v e s t i g a t i o n  o f  
c r i m i n a l  a c t i v i t y  c o n s t i t u t e s  a l a w f u l  
e x e c u t i o n  o f  a l e g a l  d u t y .  

( R  6 3 )  E s p e c i a l l y  i n  l i g h t  o f  t h i s  j u r y  i n s t r u c t i o n  w h i c h  

b a s i c a l l y  d i r e c t e d  a f i n d i n g  t h a t  a n  e s s e n t i a l  e l e m e n t  o f  t h e  
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c h a r g e  h a d  b e e n  p r o v e n ,  and the jury's r e j e c t i o n  o f  t h e  o t h e r  

p r i m a r y  e l e m e n t  o f  t h e  m a i n  c h a r g e  ( o f f e r i n g  v i o l e n c e  t o  t h e  

d e p u t y ) ,  P e t i t i o n e r  was  e n t i t l e d  t o  h i s  r e q u e s t e d  i n s t r u c t i o n  

based on a c o r r e c t  statement of  the law. 

1 7  



CONCLUSION 

F o r  t h e  r e a s o n s  e x p r e s s e d  i n  Point I11 h e r e i n ,  P e t i t i o n e r  

r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  H o n o r a b l e  C o u r t  r e v e r s e  h i s  

c o n v i c t i o n  a n d  r e m a n d  t h i s  c a u s e  t o  t h e  t r i a l  c o u r t  w i t h  

d i r e c t i o n s  t h a t  h e  be d i s c h a r g e d .  In t h e  a l t e r n a t i v e ,  a n d  f o r  

t h e  reasons e x p r e s s e d  i n  Points I ,  11, a n d  IV h e r e i n ,  P e t i t i o n e r  

r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  H o n o r a b l e  C o u r t  r e v e r s e  h i s  

c o n v i c t i o n  a n d  r e m a n d  t h i s  c a u s e  t o  t h e  t r i a l  c o u r t  f o r  a new 

t r i a l .  

R e s p e c t f u l l y  s u b m i t t e d ,  

JAMES B .  GIBSON, P U B L I C  DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

BRYNN N&TON 
ASSISTANT PUBLIC DEFENDER 
F l o r i d a  Bar Number 175150 
112-A O r a n g e  Avenue  
Daytona B e a c h ,  F l o r i d a  3 2 1 1 4- 4 3 1 0  
904- 252- 3367  
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C E R T I F I C A T E  OF S E R V I C E  

I HEREBY CERTIFY t h a t  a c o p y  hereo f  h a s  b e e n  f u r n i s h e d  t o  

t h e  H o n o r a b l e  R o b e r t  B u t t e r w o r t h ,  A t t o r n e y  G e n e r a l ,  210 N o r t h  

Palmetto A v e n u e ,  S u i t e  4 4 7 ,  D a y t o n a  Beach ,  F l o r i d a  3 2 1 1 4 ,  b y  

d e l i v e r y  t o  his b a s k e t  a t  t h e  Fifth D i s t r i c t  C o u r t  o f  A p p e a l ;  a n d  

by mai l  t o  Mr. L o n n i e  C .  F a w c e t t ,  2700 H o o v e r  Drive, D e l t o n a ,  

F l o r i d a  3 2 7 3 8 ,  this 2 6 t h  day of May, 1 9 9 2 .  

A T T O R N F ~  
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IN THE SUPREME COURT OF FLORIDA 

LONNIE CHRISTOPHER FAWCETT, 

Appellant, 

versus 

STATE OF FLORIDA, 

Appellee. 

CASE N O .  79,752 

A P P E N D I X  

JAMES B. GIBSON, PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

BRYNN NEWTON 
ASSISTANT PUBLIC DEFENDER 
F l o r i d a  Bar Number 175150 
112-A O r a n g e  Avenue 
Dagtona Beach, F l o r i d a  32114-4310 
904- 252- 3367 

ATTORNEY FOR PETITIONER 



17 F’LW D812 DISTRICT COURTS OF APPEAL, 

orrected on remand. (PETERSON and GRIFFIN, JJ*, con- L 
‘Section 958.04, Florida Statutes (Supp. 1990). 

* * *  
Criminnl law-Jury instructions-Lesser included offenses- 
Where charging document contained allegntions of elements of 
main offense and nlso additional allegations of elements of per- 
missive lesser included offense, no error in giving instruction and 
permitting verdict and conviction of lesser included offense- 
Question certified whether an accused is placed in jeopardy as to 
a conviction of permissive (category 2) lesser offense when a 
charging document in charging a specified offense includes 
additional language sufiient to also charge a permissive (cate- 
gory 2) lesser offeeme-Question certified whether, if a charging 
document is sufficient to allege a permissive (category 2) lesser 
offense and the defendant is thereby put in jeopardy of a convici 
tion of that offense, the state is entitled, over objection of defen- 
dant, to have jury iustructed as to permissive (category 2) lesser 
offense 
LONNIE CHRISTOPHER FAWCEIT, Appellant, v. STATE OF FLORIDA, 
Appellee. 5th District. Case Na. 91-1 192. Opinion filed March 27, 1992. Ap- 
peal from the Circuit Court for Volusia County, E. L. Eastmoore, Judge. James 
B. Gibson, Public Defender, and Brynn Newton, Assistant Public Defender, 
Daylorn Beach, for Appellant. Robelt A. Buttemoh, Attorney General, Talla- 
hassce, and John W. Foster, Jr., Assislant Attorney General, Daytona Beach, 
for Appellee. 
(PER CURIAM.) The defendant was charged with a criminal 
offense. The charging document contained allegations of the 
essential facts (elements) of the main offense and also additional 
allegations of facts constituting elements of a permissive lesser 

ded offense.‘ At trial the State requested the judge charge a ry on, and submit a verdict alternative as to, the permissive 
lesser included offense. The defendant objected. The court over- 
ruled the objection and gave the charge and verdict alternative 
and the defendant was found guilty of the permissive lesser in- 
cluded sffense. The defendat appeals claiming the court erred in 
giving the instruction and permitting the verdict and conviction. 
Consistent with Johnson v. Sme,  572 So.2d 957 (Fla. 1st DCA 
1990), rev. granted, Case No. 77,239 (Fla, 1991), we affirm but 
certify, as of great public importance, the follwing two ques- 
tions: 

WHEN A CHARGING DOCUMENT IN CHARGING A 
SPECIFIED OFFENSE INCLUDES ADDITIONAL 
LANGUAGE SUFFICIENT TO ALSO CHARGE A PERMIS- 

CUSED THEREBY PLACED IN JEOPARDY AS TO A CON- 
VICTION OF THE PERMISSIVE (CATEGORY 2) LE3SER 
OFFENSE? 

LEGE A PERMISSIVE (CATEGORY 2) LESSER OFFENSE 
AND THE DEFENDANT IS THEREBY PUT IN JEOPARDY 
OF A CONVICTION OF THAT OFFENSE IS THE STATE 
ENTITLED, OVER THE OBJECTION OF THE DEFEN- 
DANT, TO HAVE THE JURY INSTRUCTED AS TO THE 
PERMISSIVE (CATEGORY 2) LESSER OFFENSE? 
AFFIRMED. (GOSHORN, C.J., COBB and COWART, JJ., 

SlVE (CATEGORY 2) LESSER OFFENSE IS THE AC- 

IF A CHARGING DOCUMENT IS SUFFICIENT TO AL- 

concur.) 

‘See Brown v. State, 206 So.2d 377 @la. 1968). See also In re Use by the 
Trial Coutts of the Standad J u ~ y  Instructions in Criminal Cases. 431 So.2d 594 

Odflicd, 431 Sa.2d599 (Fla. 1981). e- * * *  
Criminal law-Sentencing-Habitual offender-Where habitual 
offender statute mandates sentence OF a term of years, placing 
defendant on straight probation in lieu of sentence constitutes 
unauthorized and illegal sentence-State is entitled to appeal 
such sentence 
R A T E  OF FLORIDA. Appellant, v. LARRY LEON KENDRICK, Appcllcc. 

5th District. Case No. 9b1659. Opinion filed March 27, 1992. Appeal fmm 
Circuit Coufi for Brevard County, John D. Moxley, Judge. N o m n  R 
Wolfinger, State Attorney, and Joseph N. D’khille, Jr., Assistant Slate Ahor. 
ney, litusvillc, for Appcllant. James B. Gibson. Public Defcnder, and ~~l~ 
Hitchens, Assislant Public Defender, Daytona Beach. for Appellee. 
(COWART, J.) The issues in this case are whether: (1) the trial 
court, after adjudicating a defendant to be an habitual felony of- 
fender, may place the defendant on probation, thus imposing a 
sanction that is lower than the range recommended by the sen- 
tencing guidelines, and (2) the State can appeal such a disposi- 
tion. 

The defendant pled guilty to the offense of escape ( 8  944.40, 
Fla. Stat.), a second degree felony, with a statutoxy maximum 
punishment of 15 years’ incarceration. His sentencing guideline 
category 8 scoresheet totaled 93 points, indicating a sentencing 
recommended range of 3% to 4% years incarceration and a per- 
mitted range of 2% to 5% years incarceration. 

The trial court determined that it was necessary for the protec- 
tion of the public that the defendant be sentenced as an habitual 
felony offende? (5 775.084, Fla. Stat.), adjudicated him guilty 
of escape and placed him on straight probatiod for 15 years, with 
conditions including 6 months confinement in the county jail. 
The State appeals the probation disposition. We reverse. 

Section 924.07(1), Florida Statutes, provides that the state 
may appeal from (e) a sentence, on the ground that it is illegal and 
(i) a sentence imposed outside the range recommended by the 
guidelines authorized by section 921.001. Similarly Florida Rule 
of Appellate Procedure 9.140(c)(l) provides that the State may 
appeal (I) an illegal sentence, and (J) a sentence imposed outside 
the range recommended by the guidelines authorized by section 
921.001, Florida Statutes (1983) and Florida Rule of Criminal 
Procedure 3.701. 

The relevant portion of the Habitual Offender Act, section 
775.084(4)(a) provides: 

(4)(a) The court ... shall sentence the habitual felony offender as 
follows: * * *  

2. In the case of a felony of the second degree, for a tern of 
years not exceeding30. 
[Emphasis added]. 
The State argues that the probation disposition is “illegal” in 

that section 775.084(4)(a), Florida Statutes (1988), mandates 
that the habitual felony offender receive a prison sentence of a 
term of years and that, accordingly, the probation disposition in 
this case constitutesan “illegal” sentence. 

The defendant does not assert that the State has no right of ap- 
p l  but, citing State v. Brown, 530 So.2d 51 (Fla. 1988), joins 
issue with the State as to whether the habitual felony offender 
statute mandates a prison sentence. 

In Brown the supreme court held that when a felony offender 
is properly adjudicated an habitual offender and the guidelines 
sentence is less than life, the trial court may not exceed the 
guidelines recommendation absent a valid reason for doing so, 
notwithstanding the seemingly mandatory language of section 
775.084(4)(a)( l), Florida Statutes. Thereafter, the legislature 
amended the habitual offender statute to make habitual offender 
sentencing independent of the sentencing guidelines. Chapter 88- 
131, 5 6, Laws of Florida. In Burdick v. Sfute, 17 F.L.W. S88 
(Fla. Feb. 6, 1992)) however, the supreme court held that section 
775.084(4)(a), which states: 

The court, in conformity with the procedure established in 
subsection (3), shall sentence the habitual felony offender 8s fol- 
lows: 

1. In the case of a felony of the first degree, for life[ ,] 
does not make imposition of a life sentence mandatory but rather 
makes it permissive with the trial court. See aLro State v. Wnrh- 
ington, 17 F.L.W. S98 (Fla. Feb, 6, 1992); State v. Euson, 17 
F.L.W. S97 (Fla. Feb. 6,1992). 

Brown and Burdick do not control here where the operative 
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