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PRELIMINARY STATEMENT 

Petitioner, C o r n e l i u s  C .  Sirmons, was the Appellant in the 

Second D i s t r i c t  Court  of Appeal and the d e f e n d a n t  in the trial 

c o u r t .  Respondent, t h e  S t a t e  of F l o r i d a ,  was the Appellee i n  the 

Second District Court of Appeal. The r e c o r d  on appeal will be 

re ferred  to by the symbol "R" followed by the appropriate  page 

number. 
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STATEMENT OF THE CASE 

On Augus t  3 ,  1 9 9 0 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  T w e n t i e t h  

J u d i c i a l  C i r c u i t  i n  and f o r  L e e  C o u n t y ,  F l o r i d a ,  f i l e d  a d e l i n q u e n -  

c y  p e t i t i o n  a l l e g i n g  t h e  P e t i t i o n e r ,  f i f t e e n - y e a r - o l d  CORNELIUS C .  

SIRMONS, committed robbery w i t h  a f i r e a r m ,  c o n t r a r y  t o  s e c t i o n  

812.13, F l o r i d a  S t a t u t e s  (19891,  and shot a t ,  w i t h i n ,  o r  i n t o  a 

b u i l d i n g ,  c o n t r a r y  t o  s e c t i o n  790.19,  F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) .  T h e  

crimes a l l e g e d l y  occurred on o r  about J u l y  1 0 ,  1 9 9 0 .  (R207) T h e  

S ta te  moved t o  wa ive  j u v e n i l e  j u r i s d i c t i o n  over t h e  P e t i t i o n e r  and 

t o  c e r t i f y  h i m  f o r  t r i a l  as a n  a d u l t .  ( R 1 8 7 )  On August 2 2 ,  1 9 9 0 ,  

a f t e r  h e a r i n g  t e s t i m o n y  from S t a t e  and d e f e n s e  w i t n e s s e s ,  t h e  

j u v e n i l e  c o u r t  waived j u r i s d i c t i o n  of t h e  c a u s e  t o  a d u l t  c o u r t .  

(R14-120, 156-157, 195-202 ,  203-206) 

On November 1, 1 9 9 0 ,  M r .  S i rmons  e n t e r e d  p leas  of  n o  c o n t e s t  

t o  t h e  charges i n  exchange  fox a s e n t e n c e  w i t h  a p r i s o n  cap of n i n e  

years L€ s e n t e n c e d  as a n  a d u l t ,  and a t h r e e - y e a r  minimum mandatory  

s e n t e n c e .  (R165-174, 1 6 9 ,  237) The t r i a l  c o u r t  was t o  m a k e  t h e  

d e c i s i o n  as t o  whe the r  or n o t  t o  s e n t e n c e  Mr. Si rmons  a s  a n  a d u l t ,  

a l t h o u g h  t h e  P e t i t i o n e r  hoped f o r  a y o u t h f u l  offender s e n t e n c e .  

(R167-168) D e f e n s e  c o u n s e l  r e s e r v e d  t h e  r i g h t  t o  appeal t h e  order 

w a i v i n g  j u v e n i l e  j u r i s d i c t i o n .  (R168) 1 

Al though  j u v e n i l e  s a n c t i o n s  were recommended i n  t h e  predispo- 

s i t i o n  r epor t ,  t h e  t r i a l  c o u r t  d e c l i n e d  t o  impose j u v e n i l e  o r  

'The d e f e n s e  s t i p u l a t e d  t o  probable c a u s e .  (R54) The crimes 
a t  i s sue  i n v o l v e d  a weapon. A c o d e f e n d a n t  was i n v o l v e d .  (R14-52) 

, 297 &g W.B. V .  S t a t e  , 313 So.2d 7 1 1  (F la .  1975); D a v i s  V .  State 
So.2d 289 ( F l a .  1974). 
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y o u t h f u l  o f f e n d e r  s a n c t i o n s  and s e n t e n c e d  Mr. Sirmons  as  a n  a d u l t  

on December 6 ,  1990. (R226, 181-182) The c o u r t  imposed c o n c u r r e n t  

n i n e - y e a r  terms i n  p r i s o n  on t h e  c h a r g e s ,  w i t h  a t h r e e - y e a r  minimum 

mandatory  s e n t e n c e  imposed on t h e  c h a r g e  of  r o b b e r y  w i t h  a f irearm. 

(R184, 241-244) The s e n t e n c e  was w i t h i n  t h e  recommended g u i d e l i n e  

s e n t e n c e  of nine t o  t w e l v e  years i n  p r i s o n .  (R239) 

MK. Sirmons  t i m e l y  f i l e d  n o t i c e  of  appeal on December 27, 

1990.  (R245-246) On appeal t o  t h e  Second D i s t r i c t  C o u r t  o f  Appeal 

h e  a rgued  t h a t  t h e  t r i a l  c o u r t  erred i n  imposing a d u l t  s a n c t i o n s  

w i t h o u t  s t a t i n g  or r e d u c i n g  t o  w r i t i n g  t h e  reasons f o r  t h o s e  

s a n c t i o n s  as  r e q u i r e d  by s e c t i o n  39.111, F l o r i d a  S t a t u t e s  (1989) , 
a b s e n t  a specif ic  w a i v e r  of t h e  s t a t u t o r y  r e q u i r e m e n t s .  The Second 

D i s t r i c t  a f f i r m e d  t h e  s e n t e n c e  on March 2 5 ,  1992. Sirmons  v.  St&, 

595 So.2d 582 (F la .  2d DCA 1992). The a p p e l l a t e  c o u r t  r e c o g n i z e d  

c o n f l i c t  w i t h  Lang v.  Sta te  , 5 6 6  So.2d 1354 ( F l a .  5 t h  DCA 1990) . 
T h i s  Honorab le  C o u r t  a c c e p t e d  j u r i s d i c t i o n  of t h e  c a u s e  on July 27, 

1992, and has s c h e d u l e d  o r a l  a rgumen t  f o r  F e b r u a r y  5,  1993. 

3 



STATEMENT OF THE FACTS 

At t h e  w a i v e r  h e a r i n g ,  t h e  c o u r t  h e a r d  t h e  f o l l o w i n g  

t e s t i m o n y :  

On t h e  a f t e r n o o n  of  J u l y  LO, 1990 ,  Mary C l u e t t  was i n  h e r  r ea l  

e s t a t e  o f f i c e  i n  F o r t  Myers when s h e  saw two fellows w a l k  by t h e  

window. The two were " a c t i n g  funny"  and C l u e t t  and a n  a s s o c i a t e  

watched them b r i e f l y  b e c a u s e  t h e y  d i d  ac t  s u s p i c i o u s .  (R14-15) 

Moments l a t e r ,  Cluett looked u p  and saw two g u n s  i n  h e r  face. 

C o r n e l i u s  S i rmons  h e l d  one  of t h e  g u n s .  (R16) The o t h e r  p e r s o n ,  a 

H i s p a n i c ,  sa id  h e  wanted money and j e w e l r y ,  or h e  would  k i l l  

C l u e t t .  (R17-18) The H i s p a n i c  (Gilbert R o d r i g u e z )  t h e n  pushed  h e r  

down and h e l d  h i s  gun  t o  h e r  neck .  (R18) She  hea rd  C o r n e l i u s  

S i rmons  t h r e a t e n  h e r  associate, G l a d y s ,  i n  a s i m i l a r  way. (R18) 

When a n o t h e r  a s soc ia t e ,  Agnes,  c o u l d  not r e spond  t o  the P e t i t i o n -  

er's o r d e r s ,  M r .  S i rmons  f i r e d  a s h o t  i n t o  t h e  c e i l i n g .  (R18-19) 

G l a d y s  Pacheco ,  M s .  C l u e t t ' s  associate ,  a l s o  i d e n t i f i e d  Mr. 

Sirmons  as t h e  man who t h r e a t e n e d  h e r .  H e  h e l d  a small r e v o l v e r  

which  h e  p o i n t e d  d i r e c t l y  a t  h e r  and a t  Agnes Myosky b e f o r e  h e  

f i r e d  t h e  s h o t  i n t o  t h e  c e i l i n g .  (R25-30) 

@ 

A f t e r  b e i n g  a d v i s e d  of  h i s  r i g h t s ,  M r .  S i rmons  t o l d  Agent  

Doug las  Van House of t h e  L e e  County  s h e r i f f ' s  d e p a r t m e n t  t h a t  

Rodr iguez  and h e  committed a r o b b e r y  a t  C l u e t t  Realty. Rodr iguez  

w a s  t h e  o n e  who removed j e w e l r y  from o n e  of t h e  v i c t i m s .  M r .  

S i rmons  f i r e d  a s h o t  i n t o  t h e  c e i l i n g .  (R47-52) The d e f e n s e  
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s t i p u l a t e d  and t h e  court found t h a t  p r o b a b l e  cause was e s t a b l i s h e d  

f o r  p u r p o s e s  of t h e  w a i v e r  h e a r i n g .  (R54) 

Randy LaRosa, a HRS c o u n s e l o r  a t  t h e  S o u t h w e s t  F l o r i d a  

J u v e n i l e  D e t e n t i o n  Cen te r ,  o b s e r v e d  p r o g r e s s i v e l y  worse b e h a v i o r  by 

M r .  S i rmons  o v e r  a six t o  e i g h t  month per iod ,  and d i d  n o t  b e l i e v e  

t h e  j u v e n i l e  s y s t e m  was h e l p i n g  him. (R55-63). L o r i  L i n d q u i s t ,  a 

H R S  c o u n s e l o r ,  prepared t h e  recommendat ion that M r .  S i rmons  n o t  be 

waived t o  t h e  a d u l t  s y s t e m .  She  f e l t  h e  had n o t  been  a f f o r d e d  

a d e q u a t e  o p p o r t u n i t i e s  t h r o u g h  t h e  j u v e n i l e  s y s t e m .  She  recommen- 

ded  a s e c u r e ,  t h e r a p e u t i c  e n v i r o n m e n t  s u c h  as t h e  Eckerd  Youth  

Development  C e n t e r  O K  t h e  F l o r i d a  E n v i r o n m e n t a l  I n s t i t u t e .  (R69) 

A 1  P e t z ,  HRS human s e r v i c e s  p rogram spec ia l i s t ,  recommended 

t r a i n i n g  s c h o o l  i f  Mr. Si rmons  remained  i n  t h e  j u v e n i l e  s y s t e m ,  o r  

a w i t h h o l d  of a d j u d i c a t i o n  and p l a c e m e n t  i n  a r e s t r i c t i v e ,  s e c u r e  

program i f  waived t o  a d u l t  c o u r t .  (R95) R o b e r t  Farr,  a HRS i n t a k e  

c o u n s e l o r ,  who had no  personal  knowledge of M r .  S i rmons  b u t  who had 

r ev iewed  h i s  file, recommended w a i v e r  t o  a d u l t  c o u r t ,  (R98-102) 

David K n i c k e r b o c k e r ,  a c l i n i c a l  p s y c h o l o g i s t  a t  Lee M e n t a l  

H e a l t h  Center, r ev iewed  t h e  p s y c h o l o g i c a l  e v a l u a t i o n  of  M r .  

S i rmons ,  and a g r e e d  w i t h  t h e  c o n c l u s i o n  t h a t  a r e s t r i c t i v e ,  secure 

s e t t i n g  w i t h  t h e  a v a i l a b i l i t y  of c o u n s e l i n g  would bes t  s e r v e  h i s  

r e h a b i l i t a t i v e  n e e d s .  (R109-117, R195-202) 
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SUMMARY OF T- UMENT 

When a j u v e n i l e  e n t e r s  a p lea  b u t  does n o t  s p e c i f i c a l l y  waive 

his s t a t u t o r y  r i g h t  r e q u i r i n g  the c o u r t  t o  make specific f i n d i n g s  

b e f o r e  imposing a d u l t  s a n c t i o n s ,  t h e  f a i l u r e  o f  t h e  cour t  to make 

s u c h  f i n d i n g s  is  fundamental error and compels r e v e r s a l .  An 

a b s e n c e  o f  r e c o r d  e v i d e n c e  f o r  s u c h  f i n d i n g s  r e q u i r e s  r e v e r s a l  for 

treatment a s  a j u v e n i l e ;  a l t e r n a t i v e l y ,  remand f o r  t h e  mandatory 

f i n d i n g s  i s  r e q u i r e d .  
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ARGUMENT 

ISSUE I 

WHETHER THE TRIAL COURT ERRED IN 
IMPOSING ADULT SANCTIONS AGAINST THE 
JUVENILE PETITIONER? 

The P e t i t i o n e r ,  C o r n e l i u s  S i rmons ,  was f i f t e e n  y e a r s  o l d  when 

h e  a l l e g e d l y  committed two crimes i n v o l v i n g  a firearm on J u l y  1 0 ,  

1990.  On August  24, 1 9 9 0 ,  t h e  j u v e n i l e  c o u r t  found t h a t  it was 

proper unde r  S e c t i o n  39.09 ( 2 )  (c) , F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) *  t o  

waive  j u r i s d i c t i o n  t o  adult c o u r t .  I n  November 1990 ,  t h e  c i r c u i t  

c o u r t  e n t e r t a i n e d  a plea  from M r .  S i rmons  which i n v o l v e d  a p r i s o n  

cap h e  was s e n t e n c e d  as a n  a d u l t .  The c o u r t  o r d e r e d  a predispo- 

s i t i o n  repor t  (PDR). C o n t r a r y  t o  t h e  PDR recommendat ion f o r  

j u v e n i l e  s a n c t i o n s ,  (R218-236) t h e  c o u r t  s e n t e n c e d  Mr. Si rmons  as 

a n  a d u l t  w i t h o u t  s t a t i n g  o r  r e d u c i n g  t o  w r i t i n g  t h e  r e a s o n s  for 

imposing a d u l t  s a n c t i o n s  as r e q u i r e d  u n d e r  S e c t i o n  39.111,  F l o r i d a  

S t a t u t e s  ( 1 9 8 9 ) .  M r .  S i rmons  c o n t e n d s  t h a t  t h e  i m p o s i t i o n  of 

s e n t e n c e  w i t h o u t  t h e  manda to ry ,  f a c t u a l l y  specific w r i t t e n  f i n d i n g s  

r e q u i r e s  r e v e r s a l  of h i s  case. 

I n  S ta te  v 1  Rhodpn , 4 4 8  So.2d 1013 ,  1 0 1 6  (Fla. 1984)  , t h i s  

C o u r t  h e l d  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t h a t  t h e  d e c i s i o n  t o  

impose a d u l t  s a n c t i o n s  on a j u v e n i l e  must  be i n  w r i t i n g ,  and t h e  

2Now S e c t i o n  39.052,  F l o r i d a  S t a t u t e s ,  e f f e c t i v e  October 1, 

3A p r e s e n t e n c e  i n v e s t i g a t i o n  recommended i n c a r c e r a t i o n  as a n  

4Now S e c t i o n  39.059 (7) ( a ) - ( d )  , e f f e c t i v e  October 1, 1990.  

1990.  

a d u l t .  (R216) 
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f i n d i n g s  r e q u i r e d  by t h e  s t a t u t e  were mandatory .  The p u r p o s e  for 

t h e  r e q u i r e m e n t s  i s  t o  f a c i l i t a t e  a n  i n t e l l i g e n t  appe l la te  r e v i e w  

of s u c h  a s e n t e n c e .  The C o u r t  s a i d :  

The j u v e n i l e  j u s t i c e  s t a t u t o r y  scheme,  as 
adopted by t h e  F l o r i d a  L e g i s l a t u r e ,  g r a n t s  t o  
j u v e n i l e s  t h e  t o  be t r e a t e d  d i f f e r e n t l y  
from a d u l t s .  The l e g i s l a t u r e  h a s  e m p h a t i c a l l y  
mandated t h a t  t r i a l  j u d g e s  n o t  o n l y  c o n s i d e r  
t h e  specific s t a t u t o r y  c r i t e r i a  p e r t a i n i n g  t o  
t h e  s u i t a b i l i t y  of  a d u l t  s a n c t i o n s ,  b u t  t h a t  
t h e y  also r e d u c e  t o  w r i t i n g  t h e i r  f i n d i n g s  of 
f a c t s  and r e a s o n s  f o r  imposing a n  a d u l t  s e n -  
t e n c e  on a j u v e n i l e .  A w r i t t e n  order  is 
n e c e s s a r y  i n  order t o  make e f f e c t i v e  t h e  r i g h t  
of  s e n t e n c e  r e v i e w  g r a n t e d  t o  j u v e n i l e s  by the 
leg is  l a  tur e . 

* * *  

The l e g i s l a t u r e  mandated t h a t  trial j u d g e s  
c o n s i d e r  t h e  s t a t u t o r y  criteria i n  order t o  
protect  t h e  r i g h t s  which  t h e  l e g i s l a t u r e  h a s  
g i v e n  t o  j u v e n i l e s .  . 

E h Q l Q ,  4 4 8  So.2d a t  1016-1017. 

I n  Lana V .  S t a t e  I 566 So.2d 1354 (Fla. 5 t h  DCA 1990), t h e  

i s s u e  before t h e  appe l la te  court was whe the r  a j u v e n i l e ,  b e c a u s e  of 

e n t e r i n g  a plea  i n  adult c o u r t ,  c o u l d  wa ive  h i s  r i g h t s  u n d e r  

S e c t i o n  39.111. T h e r e  a s i x t e e n - y e a r - o l d  w i t h  n o  p r i o r  record was 

c h a r g e d  as a n  a d u l t  w i t h  armed r o b b e r y ,  a f i r s t - d e g r e e  f e l o n y  

p u n i s h a b l e  by l i f e .  The j u v e n i l e  a g r e e d  t o  p l e a d  g u i l t y  t o  a 

r educed  c h a r g e  of r o b b e r y  w i t h  a weapon w i t h  a recommendat ion from 

t h e  s t a t e  f o r  a g u i d e l i n e s  s e n t e n c e .  A p r e s e n t e n c e  i n v e s t i g a t i o n  

and p r e d i s p o s i t i o n  r epor t  were ordered . Both  recommended j u v e n i l e  

s a n c t i o n s  d u e  t o  lack of p r i o r  record,  lack of p r i o r  e x p o s u r e  t o  

j u v e n i l e  r e h a b i l i t a t i o n  p rograms ,  and a stable home e n v i r o n m e n t .  
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However, a t  s e n t e n c i n g ,  t h e  j u d g e  d e t e r m i n e d  a d u l t  s a n c t i o n s  were 

s u i t a b l e  and comple t ed  a form c h e c k  l i s t  t h a t  recited t h e  c r i t e r i a  

set f o r t h  i n  S e c t i o n  39 .111(7 )  (c )  . 
The a p p e l l a t e  c o u r t  h e l d  t h a t  a j u v e n i l e  c o u l d  wa ive  h i s  

s t a t u t o r y  r i g h t s  b u t  t h e  w a i v e r  must  b e  m a n i f e s t  i n  t h e  p lea  

ag reemen t  or on t h e  record, f ac t s  which were n o t  a p p a r e n t  i n  L-. 

566 So.2d a t  1357. The r e q u i s i t e  s t a t u t o r y  f i n d i n g s  were n o t  

preempted by t h e  plea.  A d d i t i o n a l l y ,  t h e  c o u E t ' s  c h e c k l i s t  d i d  n o t  

meet t h e  s t a t u t o r y  r e q u i r e m e n t s .  Because  of t h e  l a c k  of f i n d i n g s  

be low,  t h e  appe l l a t e  c o u r t  rev iewed t h e  e n t i r e  r e c o r d ,  found no  

e v i d e n c e  t o  suppor t  f i n d i n g s  which  would j u s t i f y  a d u l t  s a n c t i o n s ,  

and r e v e r s e d  and remanded t h e  case w i t h  i n s t r u c t i o n s  t o  impose 

juvenile s a n c t i o n s .  

The i n s t a n t  case is s imi la r  t o  Lana b e c a u s e  it i n v o l v e s  a 

plea.  The Lans  c o u r t  r e l i e d  on S t a t e  v .  Rhoden , 4 4 8  So.2d 1013 ,  

1017 (F la .  1984) , f o r  t h e  p r o p o s i t i o n  t h a t  a j u v e n i l e  must  spec i f i -  

c a l l y  wa ive  t h e  s t a t u t o r y  p r o t e c t i o n s  of S e c t i o n  39.111. However, 

Rhoden d i d  n o t  i n v o l v e  a p lea .  The Lanq c o u r t  n e x t  rev iewed cases 

where a j u v e n i l e  had e n t e r e d  a p lea  and f o l l o w e d  t h e  r e a s o n i n g  set  

f o r t h  i n  S h e f f  i e l d  V .  S t a t e  I 509 So.2d 1350 ( F l a .  1st DCA 1987): 

Al though  t h e  supreme c o u r t  i n  Rhoden s u g g e s t e d  
t h e r e  migh t  be c i r c u m s t a n c e s  u n d e r  which t h e  
j u v e n i l e  may wa ive  t h a t  r i g h t ,  t h e r e  is n o t h -  
i n g  i n  t h e  r e c o r d  h e r e i n  s u g g e s t i n g  t h a t  
a p p e l l a n t  waived o r  b a r g a i n e d  away h i s  r i g h t  
t o  have  t h e  c o u r t  c o n s i d e r  t h e  s u i t a b i l i t y  or 
u n s u i t a b i l i t y  of a d u l t  s a n c t i o n s  p u r s u a n t  t o  
s e c t i o n  3 9 . 1 1 1 ( 6 ) .  I n d e e d ,  as r e f e r e n c e d  
above ,  t h e  t r a n s c r i p t  of t h e  s e n t e n c i n g  h e a r -  
i n g  r e v e a l s  t h a t  t h e  i s sue  was f u l l y  d i s c u s s e d  
w i t h o u t  r e f e r e n c e  by t h e  s t a t e  as t o  t h e  p l ea  
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b a r g a i n  and a p o s s i b l e  w a i v e r .  ( c i t a t i o n s  
o m i t t e d )  

Lans a l s o  n o t e d  a d i f f e r e n t  h o l d i n g  i n  D a v i s  v .  S t a t e  , 528 
So.2d 521 (F la .  2d DCA 1 9 8 8 ) ,  r e v .  d e n i e d ,  536 So.2d 243 ( F l a .  

1988) . T h e r e  t h e  c o u r t  h e l d  t h a t  t h e  need  f o r  w r i t t e n  f i n d i n g s  f o r  

imposing a d u l t  s a n c t i o n s  was o b v i a t e d  b e c a u s e  t h e  a d j u d i c a t i o n  was 

e n t e r e d  p u r s u a n t  t o  a p lea .  However, n o  f a c t s  were p r e s e n t e d  or  

a n a l y z e d  i n  D a v k  as t o  a s p e c i f i c  w a i v e r  of t h e  s t a t u t o r y  r i g h t s .  

N e v e r t h e l e s s ,  i n  t h e  i n s t a n t  case, t h e  Second D i s t r i c t  re l ied on 

Davis  as a u t h o r i t y  f o r  h o l d i n g  t h a t  t h e  P e t i t i o n e r  waived t h e  

r e q u i r e m e n t s  o f  s e c t i o n  39.111 by e n t e r i n g  a plea .  

The Second D i s t r i c t  h a s  now receded from D a v i s .  I n  C r o s k e v  V .  

State, 1 7  F.L.W. D1672, ~ 1 6 7 3  (Fla. 2d DCA J u l y  1 0 ,  1 9 9 2 )  (En 

B a n c ) ,  t h e  c o u r t  h e l d  t h a t  a n e g o t i a t e d  p lea  d o e s  n o t  n e c e s s a r i l y  

wa ive  t h e  r e q u i r e m e n t s  of s e c t i o n  39.059(7) a b s e n t  a n  i n t e l l i g e n t  

and knowing w a i v e r  of t h e  r i g h t s .  The Croskev  c o u r t  n o t e d  t h a t  a 

j u v e n i l e  c o u l d  e n t e r  a n e g o t i a t e d  plea i n  exchange  f o r  a n  a d u l t  

s e n t e n c e  w i t h o u t  b e i n g  aware t h a t  h e  had t h e  r i g h t  t o  have h i s  

s u i t a b i l i t y  f o r  s u c h  s a n c t i o n s  c o n s i d e r e d  u n d e r  c h a p t e r  39. T h e r e  

was no  i n d i c a t i o n  i n  t h e  record before  t h e  c o u r t  t h a t  t h e  t r i a l  

c o u r t  c o n s i d e r e d  s e c t i o n  39.059(7) i n  s e n t e n c i n g  C r o s k e y  as a n  

a d u l t ,  o r  t h a t  Croskey  i n t e l l i g e n t l y  and knowingly  waived h i s  r i g h t  

t o  be c o n s i d e r e d  u n d e r  t h a t  s t a t u t e .  I n  r e v e r s i n g ,  t h e  c o u r t  s a id  

if t h e  bas i s  f o r  t h e  s t a t u t o r y  f i n d i n g s  were p r e s e n t  and i f  t h e  

t r i a l  c o u r t  complied w i t h  t h e  s t a t u t e ,  a d u l t  s a n c t i o n s  c o u l d  be 

imposed. C r o s k e v ,  1 7  F.L.W. a t  D1673. also, T a v l o r  v .  S t a t e  I 
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534 So.2d 1 1 8 1  (F la .  4 t h  DCA 1 9 8 8 ) ;  U n  v.  S t a t e  451  S0.2d 485 

a (Fla. 3d DCA 19841,  r e v i e w  de  n i e d "  4 5 8  So.2d 274 (F la .  1984). 

Here as i n  hanq ,  S h e f f  i e l d ,  and Croskev t h e  A p p e l l a n t  e n t e r e d  

a p lea  b u t  a t  n o  p o i n t  i n  t h e  p lea  process is it a p p a r e n t  t h a t  h e  

waived h i s  r i g h t  t o  have  t h e  c o u r t  f u l l y  c o n s i d e r  t h e  need  for 

a d u l t  s a n c t i o n s  p u r s u a n t  t o  S e c t i o n  39.111. 

The f ac t s  of t h i s  case are  s imilar  t o  S u l l i v a n  v .  S t a t e  , 587 

So.2d 5 9 9 ,  600  (F la .  5 t h  DCA 1 9 9 1 ) .  T h e r e  t h e  j u v e n i l e  d e f e n d a n t  

e n t e r e d  a p lea  w i t h  t h e  u n d e r s t a n d i n g  t h a t  h e  were s e n t e n c e d  t o  

t h e  Depar tmen t  of C o r r e c t i o n s ,  t h e  term of t h e  s e n t e n c e  would n o t  

be more t h a n  t h r e e  y e a r s .  The t r i a l  c o u r t  ordered a p r e s e n t e n c e  

i n v e s t i g a t i o n  and a P D R ,  and t h e n  s e n t e n c e d  t h e  d e f e n d a n t  as a n  

a d u l t  w i t h o u t  making t h e  s t a t u t o r y  f i n d i n g s .  The s t a t e  e r r o n e o u s l y  

a rgued  t o  t h e  appel la te  c o u r t  t h a t  w r i t t e n  f i n d i n g s  were n o t  n e c e s -  

s a r y  b e c a u s e  t h e  d e f e n d a n t  a g r e e d  t o  a d u l t  s a n c t i o n s  i n  h i s  p lea  
* 

agreemen t .  The c o u r t  found t h e  s t a t e ' s  a rgument  u n s u p p o r t e d  by t h e  

record because t h e  p lea  ag reemen t  m e r e l y  p l a c e d  a cap of t h r e e  

y e a r s  i n  t h e  Depar tmen t  of  C o r r e c t i o n s .  Whether a d u l t  or  j u v e n i l e  

s a n c t i o n s  were t o  be imposed was l e f t  open .  The record c l e a r l y  

i n d i c a t e d  t h a t  j u v e n i l e  s a n c t i o n s  were not foreclosed by t h e  p l ea  

ag reemen t .  A d d i t i o n a l l y ,  i n  Hill v .  S t a t e  , 596 So.2d 1210 (F la .  

1st DCA 1 9 9 2 ) ,  t h e  s t a t e  a r g u e d  t h a t  d e f e n s e  c o u n s e l ' s  r e s p o n s e  

t h a t  a r e a s o n a b l e  s e n t e n c i n g  s o l u t i o n  would be a y o u t h f u l  o f f e n d e r  

or  a n  a d u l t  s e n t e n c e  d i d  n o t  c o n s t i t u t e  a knowing and i n t e l l i g e n t  

w a i v e r  of  t h e  j u v e n i l e ' s  r i g h t  t o  w r i t t e n  f i n d i n g s  u n d e r  s e c t i o n  

39.111. 
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M r .  S i r m o n s '  p lea  a g r e e m e n t  is s imi la r  t o  t h a t  i n  U i v a q  I 

and m e r e l y  s t a t e s  a n  ag reemen t  t o  a p r i s o n  cap Ff s e n t e n c e d  as an 

a d u l t .  I t  does n o t  f o r e c l o s e  t h e  p o s s i b i l i t y  o f  a j u v e n i l e  o r  

y o u t h f u l  o f f e n d e r  s e n t e n c e .  I t  is n o t e w o r t h y  t h a t  t h e  w r i t t e n  plea 

agreemen t  s p e c i f i c a l l y  ca l led  f o r  a P D R  and P S I ,  i n d i c a t i n g  t h a t  

M r .  S i rmons  was n o t  wa iv ing  h i s  r i g h t s  u n d e r  S e c t i o n  39.111. ( R 2 3 7 -  

238) A t  t h e  plea h e a r i n g  t h e  c o u r t  also r e f e r r e d  t o  s e n t e n c i n g  

o p t i o n s ,  t h e  w o r s t  b e i n g  a s e n t e n c e  as an  a d u l t ,  and t o  t h e  f ac t  

t h a t  i t  would c o n s i d e r  a PDR and PSI b e f o r e  i m p o s i t i o n  of s e n t e n c e .  

D e f e n s e  c o u n s e l  i n d i c a t e d  a p r e f e r e n c e  f o r  a y o u t h f u l  o f f e n d e r  s e n -  

tence,  w h i c h ,  u n d e r  H i l l ,  c a n n o t  i n d i c a t e  a waiver of t h e  f i n d i n g s .  

( R 1 6  7-17 4 )  

A t  s e n t e n c i n g  i n  t h e  i n s t a n t  case t h e  j u d g e  i n d i c a t e d  h e  would 

be i n c l i n e d  t o  go  a l o n g  w i t h  t h e  P D R  recommendat ion t h a t  M r .  S i r -  e 
mons be g i v e n  j u v e n i l e  s a n c t i o n s  i f  there  were some way t o  a s s u r e  

t h e  A p p e l l a n t  would d o  h i s  minimum mandatory  t i m e .  ( R 1 8 0 )  The  

j u d g e  a l s o  would n o t  c o n s i d e r  a y o u t h f u l  o f f e n d e r  s e n t e n c e  b e c a u s e  

h e  had n o  c o n f i d e n c e  i n  t h e  system. (R180) H e  n o t e d  t h a t  if h e  

s e n t e n c e d  M r .  S i rmons  as a n  a d u l t ,  h e  would do t h e  t h r e e  y e a r s  as 

t h e  l e g i s l a t u r e  i n t e n d e d  . (R180) 
M r .  S i r m o n s '  PDR showed t h a t  h e  had t h ree  p r i o r  f e l o n y  a d j u d i -  

c a t i o n s  f o r  g r a n d  t h e f t  a u t o  and r o b b e r y ,  and t w o  misdemeanor a d j u -  

d i c a t i o n s  for l o i t e r i n g  and p r o w l i n g  and r e s i s t i n g  a r r e s t  w i t h o u t  

v i o l e n c e .  H e  had n e v e r  been commit ted t o  t h e  Department of  H e a l t h  

and R e h a b i l i t a t i v e  Services n o r  had t h e  o p p o r t u n i t y  t o  e n t e r  o r  

c o m p l e t e  a j u v e n i l e  commitment program.  (R225) The P D R  a l s o  re- 
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ported M r .  S i rmons  had a h i s t o r y  of  a b u s i n g  alcohol, c a n n a b i s ,  and 

c o c a i n e ,  y e t  had n o t  had t h e  o p p o r t u n i t y  for a n  i n t e r v e n t i o n  pro- 

gram. (R220) The PDR s t r o n g l y  recommended p l a c e m e n t  i n  a l o n g  term 

program i n  t h e  j u v e n i l e  s y s t e m  f o r  p u r p o s e s  o f  s e r v i n g  community 

p r o t e c t i o n  as  wel l  as e n c o u r a g i n g  M r .  S i r m o n s '  r e h a b i l i t a t i o n ,  

(R226) The p s y c h o l o g i s t ' s  repor t  a l s o  recommended xemoval from his 

e n v i r o n m e n t  and p l a c e m e n t  i n  a program of s t r u c t u r e d  s u p e r v i s i o n  

and t r a i n i n g ,  w i t h  s u b s t a n c e  a b u s e  c o u n s e l i n g .  (R199) 

Assuming t h a t  t h e  s t a t u t o r y  r e q u i r e m e n t s  of s e c t i o n  

39.111 can b e  wa ived ,  t h e  facts  of t h i s  case show t h a t  a w a i v e r  by 

M r .  S i rmons  is n o t  p r e s e n t .  Because t h e  Appellant d i d  n o t  waive h i s  

s t a t u t o r y  r i g h t s  and the c o u r t  f a i l e d  t o  m a k e  proper f i n d i n g s  be- 

f o r e  s e n t e n c i n g  him as a n  adult, r e v e r s a l  is r e q u i r e d .  

I t  is n o t e w o r t h y  t h a t  t h e  t r i a l  c o u r t ' s  c o n c e r n  a t  s e n t e n c i n g  

was t h a t  i t  wanted M r .  S i rmons  t o  do t h e  minimum mandatory  time f o r  

a f irearm, and t h a t  t h e  c o u r t  o t h e r w i s e  would have s e n t e n c e d  t h e  

P e t i t i o n e r  as a j u v e n i l e .  Mr. Si rmons  c o n t e n d s  t h a t  t h e  s t a t e m e n t s  

by t h e  c o u r t ,  c o u p l e d  w i t h  t h e  PDR's recommendat ion f o r  j u v e n i l e  

s a n c t i o n s ,  show t h e r e  is a l a c k  o f  record s u p p o r t  t o  m a k e  f i n d i n g s  

a d e q u a t e  t o  j u s t i f y  a d u l t  s a n c t i o n s  i n  h i s  case. Thus,  h i s  c a u s e  

s h o u l d  b e  remanded f o r  t r e a t m e n t  as a j u v e n i l e .  L a ,  566 So.2d 

1357-1358. -, Porn V .  S t a t e ,  561 So.2d 5 5 4  ( F l a .  1990). 

A l t e r n a t i v e l y ,  r e s e n t e n c i n g  m u s t  be i n  a c c o r d a n c e  w i t h  s e c t i o n  

39.111. 
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CONCLUSION 

In light of t h e  foregoing reasons, arguments, and a u t h o r i t i e s ,  

P e t i t i o n e r  respectfully reques t s  that t h i s  Honorable Court reverse 

t h e  judgment  and s e n t e n c e  of t h e  lower court. 
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PER CURIAM. 

Affirmed. - See Davis v. State 528 So. 2d 521 (Fla. 2d 
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that our  decision in Davis is in conflict with Lang v. State,  566 

So. 2d 1354 (Fla. 5th DCA 1990). 
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Concur. 
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findings under Chapter 39, Florida Statutes. 
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