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PREFACE 

The petitioners were the defendants and the respondent is the 

plaintiff. The parties will be referred to as the plaintiff and 

the defendants. The following symbol will be used: 

(A ) - Petitioner's Appendix. 

DOES THE OPINION OF THE FOURTH DISTRICT, HOLDING THAT A 
CAUSE OF ACTION FOR DEFAMATION DOES NOT ACCRUE AT THE 
TIME OF PUBLICATION, CREATE CONFLICT? 

STATEMENT OF THE CASE AND FACTS 

The following facts are all found in the opinion of the Fourth 

District Court of Appeal: 

JFK Medical Center, Inc., a hospital, was in the process of 

investigating fraud by some of its directors. During the course 

of this investigation, JFKIs lawyer sent the following letter to 

the in-house counsel f o r  its insurer: 

The documents indicate a minimum loss in the 
years 1984-1987 of approximately $2,000,000. 
This, however, does not include losses 
occurring in the construction fraud. . . . In 
order to finalize this figure, w e  will probably 
have to subpoena records from John Flanagan, 
the contractor. [Tlhis part of the loss will 
approximate $10,000,000. We do not believe 
these losses were a part of the conspiracy, but 
rather were a separate fraud by John Flanagan 
and other individuals in the hospital. 
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Although this letter was dated February 24, 1988, plaintiff, 

John Flanagan, did not learn of this letter until November, 1988. 

Flanagan filed a complaint f o r  defamation against the lawyer who 

wrote the letter, his law firm, and JFK, on October 31, 1990, more 

than two years after publication of the letter, but less than two 

years after plaintiff discovered it. 

The trial court dismissed the complaint for failure to state 

a cause of action because the claim was barred by the statute of 

limitations, and the Fourth District reversed, holding, f o r  the 

first time in Florida, that a cause of action f o r  defamation does 

not accrue at the time of publication, but rather when plaintiff 

discovers the defamation. 

Although the Fourth District did not certify conflict, it did 

state on page 3 of its opinion: 

Appellees argue, and the trial court held, 
that the last element occurs upon publication. 
The case relied upon for this proposition held 
that a ll[c]ause of action in slander accrues 
at the time of the alleged publication." 
Gallizzi v. Williams, 218 So.2d 499 ,  500 (Fla. 
2d DCA 1969). See also Franklin Life Ins. Co. 
v. Tharse, 131 Fla. 213, 179 So. 406 (1938); 
Houston v. Florida Georclia Television Co., 192 
So.2d 540 (Fla. 1st DCA 1966). 

Defendants seek review in this Court based on conflict. 

I 
I 
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SUMMARY OF AR GUMENT 

In Gallizzi v. Williams, 218 So.2d 499 (Fla. 2d DCA 1969), the 

Second District held that a cause of action f o r  slander accrues at 

the time of publication. In Houston v. Florida-Georqia Television 

CO., 192 So.2d 5 4 0  (Fla. 1st DCA 1966), the First District held to 

the same effect f o r  invasion of privacy. The opinion of the Fourth 

District in the present case creates conflict and confusion which 

should be resolved by this Court. 

ARGUMENT 

ISSUE 

DOES THE OPINION OF THE FOURTH DISTRICT, HOLDING THAT A 
CAUSE OF ACTION FOR DEFAMATION DOES NOT ACCRUE AT THE 
TIME OF PUBLICATION, CREATE CONFLICT? 

In Gallizzi v. Williams, 218 So.2d 499 (Fla. 2d DCA 1969), the 

Second District stated on pages 499 and 500: 

It appears from the record that the suit 
was barred by the statute of limitations. 
Florida Statutes 5 95.11 (6) , F. S .A. requires 
that an action f o r  slander must be brought 
within two years from the date the cause of 
action accrued. Cause of action in slander 
accrues at the time of the alleged publication. 

In Houston v. Florida-Georsia Television Co., 192 So.2d 540 

(Fla. 1st DCA 1966), the defendant television station broadcast a 

story about plaintiffs on November 3 ,  1960. Plaintiffs alleged 

that they were not aware of the broadcast until June 10, 1961. 

They filed their complaint f o r  invasion of privacy on May 15, 1965, 

3 
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I which was more than four years (the period of limitations for 

invasion of privacy) after the publication. In holding that the 

cause of action accrued at the time of publication, not when 

plaintiffs discovered the invasion oftheir legal rights, the First 

District stated on page 5 4 3 :  

In support of their position in this 
appeal, the appellees have cited to us several 
cases involving libel and slander from other 
jurisdictions, which types of a c t i o n ,  we agree, 
are closely analogizable to the cause of action 
involved in the instant appeal--nnpublicationln 
by television so to speak. One of the best of 
such cases is the decision of the Supreme Court 
of Mississippi in Forman v. Mississimi 
Publishers Corn., 195 M i s s .  90, 14 So.2d 344, 
148 A . L . R .  469 ,  an action of libel, in which 
that court said: 

"There seems to be no doubt that the 
statute of limitations begins to run from 
the date of the first publication * * * 
Since the gravamen of the offense is not 
the knowledge by the plaintiff nor the 
injury to his feelings but the degrading 
of reputation, the right accrued as soon 
as the paper was exhibited to third 
persons in whom alone such repute is 
resident. If 

Although the Fourth District acknowledged the contrary 

authority set  forth above, it decided that it should apply this 

court's reasoning in Creviston v. General, Motors C o m . ,  2 2 5  So.2d 

331 (Fla. 1969), a products liability case, to this defamation 

case. There are several reasons why Creviston should not apply to 

defamation. 
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Section 95.031(1), Florida Statutes (1988), provides that IIa 

cause of action accrues when the last element constituting the 

cause of action occursw1. Section 95.031 was enacted by the 

legislature in 1974. Chapter 74-382, Laws of Florida. Thus, when 

this Court decided Creviston in 1969, there was no statute which 

spelled out when a cause of action accrues. When the legislature 

enacted Section 95.031 in 1974, it made exceptions in Section 

95.031(3) f o r  actions for products liability and fraud, and in 

Section 95.11 f o r  actions founded on the design, planning or 

construction of improvements to real property and professional 

malpractice. The legislature specifically provided that in those 

actions the time runs from when plaintiff discovered or should have 

discovered the existence of the cause of action. It made no such 

provision for  defamation or other causes of action. 

When this Court decided Creviston in 1968, and adopted the 

"discovery rule8@ in products liability cases, it was changing the 

common law. The Itdiscovery rule" was not contained in any of our 

statutes of limitations, nor did our statutes specifically spell 

out when a cause of action accrues. The Fourth District I s 

application of the Creviston rationale (promulgated in 1969) after 

the legislature specifically spelled out when a cause of action 

accrues in 1974, is contrary to the well-established principle that 

statutes control and take precedence over the common law where 

there are inconsistencies between them. Matthews v. McCain, 125 

Fla. 840, 170 So. 323, 327 (1936). 

5 



A second reason why the Fourth District should not have 

applied Creviston is found in this Court I s statement in Creviston 

on page 334: 

Our holding is limited solely to the matter of 
the commencement of the running of the three 
years statute of limitations in the factual 
posture of this case and is not otherwise 
extended. 

A third reason why Creviston should not have been applied is 

found in Section 770.07, Florida Statutes (1988), which provides: 

The cause of action fo r  damages founded 
upon a single publication or exhibition or 
utterance, as described in s . 7 7 0 . 0 5 ,  shall be 
deemed to have accrued at the time of the first 
publication or exhibition o r  utterance thereof 
in this state. 

This court has recognized the above statute as defining when a 

cause of action for libel accrues. Perdue v. Miami Herald 

Pub. Co., 291 So.2d 604 (Fla. 1974). 

CONCLUSION 

The opinion of the Fourth District in the present case, 

holding that a cause of action f o r  defamation does not accrue at 

the time of publication, creates conflict with Gallizzi and 

Houston, supra, is contrary to our statutes, and also creates 

confusion in this area of the law. It is, therefore, respectfully 

submitted that this Court should grant review on the merits. 

6 
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FOURTH DISTRICT 

JOHN H. FLANAGAN, JR., 

Appellant, 

V. 1 
1 

WAGNER, NUGENT, JOHNSON,  ROTH, 
ROMANO, ERIKSEN & KUPFER, P . A . ,  ) 
f /k/a CONE, WAGNER, NUGENT, 1 
JOHNSON, ROTH 6: ROMANO, P . A . ,  ) 
AT; J. CONE and JFK MEDICAL 1 
CENTER, INC., 1 

1 
Appellees. 1 

I 

Opinion filed January 3 ,  1992 

Appeal from the C i r c u i t  Court 
for  Palm Beach County; Edward 
A .  Garrison, Judge. 

Stuart H. S o b e l  of Sobel & Sobel, 
P . A . ,  Miami, f o r  appellant. 

Eric A .  Peterson of Peterson & 
Bernard, West Palm Beach, for 
Appellees-Wagner, Nugent, Johnson, 
Roth, Romano, Eriksen & Kupfer,  P . A . ,  
and A 1  J. Cone. 

Dzvid Povich of Williams & Connolly, 
Washington, D.C., and Jafles M. 
McCann of Mershon, Sawyer, J o h n s t o n ,  
Dunwoody & Cole, West P a l m  Beach,  
for Appellee-JFK Medical Center, Inc. 

HERSEY I J. 

JULY TERM 1991 

CASE NO. 91-0305. 

This appea l  in an action f o r  defamation raises t h e  ques- 

tion of when t h e  statute of limitations begins to run where the 

publication is private. JFK Medical C e n t e r ,  I n c . ,  of West Palm 

Beach (JFK) was i n  t h e  process of filing a c la im with i ts  i n s u r e r  
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T h e  documents indicate a minimum 105s i n  the 
years 1984-1987 of approximately $2,000,000. 
T h i s ,  however, does not  include losses occur- 
ring in the construction fraud. . . . In 
order to finalize t h i s  figure, w e  w i l l  proba- 
bly have to subpoena records from John Flana- 
gan, the contractor. [T]his p a r t  of t h e  loss will approximate $10,000,000. We do no t  
believe these losses were a part  of t h e  
conspiracy, but r a t h e r  were a separate fraud 
by John Flanagan and other individuals in the 
hospital. 
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The t r i a l  court agreed w i t h  t h e  defendants that the ac- ' 

tion was barred by the s t a t u t e  of limitations, and entered a 

written order dismissing t h e  complaint. 

The statute of limitations applicable t o  an action for 

libel or s lander  is t w o  years. g 95.031(1), Fla. Stat. (1989). 

The cause of action f o r  defamation a r i s e s  "when the last element 

constituting the cause of action occurs." 8 95.031(1), F l a .  

Stat. (1989), 

Appellees argue, and the t r i a l  &urt held, t h a t  t h e  l a s t  

element occurs upon publication. The case relied upon for this 

proposition held t h a t  a "[cJause of a c t i o n  in slander accrues  at 

t h e  time of the alleged publication." Gallizzi v. Williams, 218 

So.2d 499,  500 (Fla. 2d DCA 1969). See also Franklin Life Inso 

C O .  v. TharDe, 131 Fla. 213, 179 So. 406 (1938); Houston V. 

Florida Georqia Television Co., 192 So.2d 540 (Fla. 1st DCA 

1966). As f u r t h e r  support fo r  this position appellee makes 

reference to specific legislative h i s t o r y  and cites to a number 

of cases from other jurisdictions. 

Appellant suggests t h a t  the bet ter  rule is t h a t  the l a s t  

element occurs and thus the cause of action accrues when the 

plaintiff knew or t h rough  t h e  exercise of reasonable diligence 

should have known of the invasion of his legal rights. This is 

the so-cal led "discovery rule" or the "blameless ignorance doc- 

trine." This position, too,  is supported by citation to Florida 

and foreign authority. More importantly, it appears to have been 

adopted by the Supreme Court of Florida. 

0 

- 3 -  
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In Creviston v.  General Motors Corp., 225 So.2d 331 ( F l a .  

19691, the p l a i n t i f f  was i n j u r e d  when the door f e l l  off h e r  

refrigerator. Refusing to follow t h e  rule that the s t a t u t e  of 

limitations began to run on the day the refrigerator was pur -  

chased, the court applied t h e  discovery rule in this action for 

breach of an implied warranty. A s  authority, the opinion relied 

upon, inter alia, its earlier decision in City of Miami Beach v. 

Brooks, 70 So.2d 306 ( F l a .  1954). In Brooks, a medical malprac- 

tice case, the court h e l d  that the stat-ute of limitations com- 

menced to run when t h e  plaintiff knew or should have known that 

s h e  had sustained an injury or invasion of her legal rights. 

The Crevist0.n court expressly adopted the  "blameless 

ignorance" d o c t r i n e  discussed in Urie v. Thompson, 337  U.S. 163, 

69  S.Ct. 1018, 93 L.Ed. 1282 (1949), and was careful to point out 

t h a t  application of t h e  doctrine was not limited to cases involv- 

ing breach of an implied warranty. The court explained that the 

doctrine was "merely a recognition of the fundamental principle 

that regardless of t h e  underlying n a t u r e  of a cause of action, 

the accrual of the same must coincide with the aggrieved party's 

discovery or duty to discover the act constituting an invasion 

of his legal rights." Creviston, 225 So.2d at 3 3 4 .  
0 

Ordinarily t h e  determination of when the plaintiff knew 

I or, with t h e  exercise f reasonable diligence, should have known, 

of the invas ion of h i s  or  her rights is a question for the trier 

. of fact rather than one of law. Cowan v.  Turchin, 270 S0.2d 4 4 9  

( F l a .  4th DCA 1972)(following and applying Creviston). I 

- 4 -  
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3 In Lund v.  Cook, 354 So.2d 940 (Fla. 1st DCA), cer t .  

denied, 360 So.2d 1247 (Fla. 19781, where t h e  cause of action Was 

one for negligence in making a survey and p l a t ,  t h e  court h e l d  

that the cause of action accrued  " w i t h  t h e  aggrieved party's 

discovery or duty to discover the act constituting an invasion of 

his legal rights." I Id. at 942 (quoting Creviston). 

In the context of an action for conversion, t h e  t h i r d  

d i s t r i c t  applied Creviston, documenting the demise of the ho ld -  

ings of earlier cases t h a t  d i d  not follo; the  discovery rule. In 

Senfsld v.  Bank of Nova Scotia Trust Co. ,  450 So.2d 1157 (Fla. 3d 

DCA 19841, the c o u r t  explained: 

While it is t r u e  t h a t  "mere ignorance of 
the facts which constitute t h e  cause of 
action will not postpone the operation of the 
s t a t u t e  of limitations, '' Franklin Insurance 
Co. v. Tharpe, 131 Fla. 213, 214, 179 So. 
406,  407 (1938). it is equallv true that 
where t h e  plaintiff I s ignoraice i-s blameless, 
t h e  cause of action will not a r i s e  until the 
plaintiff knows or is chargeable with knowl- 
edge of an invasion of his legal right, Miami 
Beach F i r s t  National Bank v .  Edqerly, 121 
So.2d 417 (Fla.l960)(action against bank for 
payment on a forged endorsement does not 
ar i se  until maker receives, or by exercise of 
reasonable business care would have received, 
notice that endorsement forged); City of 
Miami V. Brooks, 70 So.2d 306 
(Fla.1954) (medic81 malpractice action does 
not arise until notice of consequences or 
negligent act); see Franklin Insurake Co. v. 
Tharpe, 179 SO. 406. 

4 -  Id .  at 1162. Accordingly, we follow well-established Florida 

authority in applying the discovery rule to the f a c t s  of the 

present case. 

Earlier we alluded to legislative intent. This reference 

pertained to recitations in legislative materials to t h e  effect  

-5- A. 5 
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.- 
t h a t  the s t a t u t e  of limitations in an action for libel or slander I 

commenced to run at the time t h a t  t h e  allegedly defamatory state- 

ment is made or published. = S t a f f  of Fla. H.R. Comm. on J u d i -  

ciary, HB 8 3 2  (1986) S t a f f  Analysis 2 (rev. May 2, 1986)(Florida 

State Archives); Staff of Fla. S. Comm. on Judiciary, CS for  SB 

1239 (1986) S t a f f  Analysis 1 (May 15, 1986)(Florida State Ar- 

chives). We do not feel compelled to translate these s t a f f  ob- 

servations i n t o  Florida law. We i n t e r p r e t  them as simply a m i s -  

understanding of what the law was. In*addi t ion ,  t h e  amendment 

under consideration dealt w i t h  a reduction of the limitations 

period from four t o  two y e a r s ,  impacting on section 95.11(4)(g), 

and having no effect on the statutory section dealing with the 

question of when the limitation period commences to run; that 

is, section 95.031(1). Accordingly, we find this legislative 

material legally irrelevant to t h e  issue before us. 

F i n a l l y ,  appellees invite us to apply  t h e  "right for the 

wrong reason" analysis of Appleqate v. Barnett Bank, 377  So.2d 

1150 (Fla. 1979), in order t o  affirm the r e s u l t  reached by the 

trial c o u r t .  The essence of their argument is that the allegedly 

defamatory statement was made under circumstances which confer 

on t h e  publisher of t h e  l e t t e r  an a b s o l u t e  privilege. We decline 

their invitation for two reasons. The first is that the t r i a l  

c 

I , court has not yet had an opportunity to address and rule upon 

this issue. The second is that t h e  record is not sufficiently 

.developed to permit  us to make a determination as to whether the 

I p r i v i l e g e  in question here is a b s o l u t e  rather than limited or 

qualified, even if we were otherwise inclined to 50 determine. 

I 
-6- P* k 
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Accordingly, we reverse and remand for f u r t h e r  appropriate 

prdceedings consistent with t h i s  opinion. 

REVERSED AND REMANDED. 

1 

GLICKSTEIN, C.J., and EUNTHER J., concur. 

-7- A 7  
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G A U I Z Z I  v. WILLIAMS 
C i t v  ns, Fl; t . .  21H S r i . 3  499 

A f f irmed. 

LILES, C. J., and PIERCE, J., concur. 

AEROSONIC CORPORATION and Dlversl- 
fled Components Division of  B & F of 

Clearwater, I nc., Appellants, 

V. 

DIVERSIFIED CONSTRUCTION COM- 
PONENTS, INC., Appellee. 

No. 68-86. 

District Court of Aplral of Florida. 

Sccond District. 

Jan. 31. lM9. 

ltohmriilg 1)rnird Fch 5'. 1969. 

Appeal from Circuit Court, Pinellas 
County; R. J. Driver, Judge. 

Burton C. Easton, Clearwater, for ap-  
pel Ian t s. 

Stephen D, Hughes, Largo, for appcllec. 

PER CURIAN.  

Affirmed. See Rarlicr-Greene Co. v. 

Gould, 1926, 215 h la .  73, 109 So. 364, and 
Restein v. AIcCadden, 1895, 166 Pa. 340, 
31 A. 39. 

LILES, C. J., and FIERCE and MA", 
J J., concur. 

499 

Pasquale L. GALLIZZ I ,  also known as P. I. 
Galllzzl, M.D., Appellant, 

V. 

Juanita WILLIAMS, also known as 
Dr. Juanlta Wllllams, Appellee. 

No. 68-242. 

District Court of Appeal of Florida. 

Scwmd District. 

Jnn. 29, lN9. 

Rchcnring Dcnird Ft.1). 27. 1969. 

Action for slander. T h e  Circuit Court, 
Pinellas County, William A. Patterson, J., 
hcld in favor of defendant, and plaintiff 
appealed. The District Court of Appeal 
hcld that action for slander filed three 
years and three months a f te r  alleged 
piilrlicntion was barred hy stcctutc of Iimitn- 
tlOt15, 

Summary judgment affirmed. 

I .  Action e 6 I  

Cause of action in slander accrues a t  
time of alleged publication. 

2. Llmltatlon of  Actions -55(1) 

Action for slander filed three years 
and three months af ter  alleged publication 
was barred by statute of limitations. F.S.A. 
0 95.11(6). 

P. L. GalIitti, in pro. per. 

John W. Boult, of Fowler, IVhite, Collins, 
Gillcn, Humkey & Trcnam, Tampa, for 
appellee. 

PER CLTR1:IlI. 

This  is an appeal from a summary judg- 
ment in favor of defendant-appellee in an 
action for slander. 

[1,2] It appears from the record that 
the suit was barred by the statute of limita- 
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tioti5 1:lurida Stntlitc\ 8 9.5 1 I ( ( > ) ,  F S.X. 
requires that an action for slander must bc 
brought within two years from the date the 
cdiisc of action accrued. Cause o f  action in 
slander accrues a t  the time of the alleged 
publication. From the record i t  appears 
that the suit wab filed threc ycnrs ant1 
three nionths after thc alleged publication. 
Therefore, the summary judgment entered 
by thc trtal judge IS affirmed. 

LILES, C. J., and HOBSON and hIc- 
NULTY, J J., concur. 

Booker T. WRIGHT, Appellant, 

V. 

STATE of Florlda, Appellee. 

No. 68-574. 

District Court of Appal  of Florida. 

Second District. 

Frh. 7, 1969. 

Proceeding upon prisoner's postconvic- 
tion motion for discharge. The  Circuit 
Court for Manatee County, Rohert E. 
LViIlis, J., denied motion, and prisoner 
appealed. Upon state's motion to quash 
appeal, the Lhstrict Court of Appeal held 
that appcal from order denying postconvic- 
tion motion for discharge wonld be quashed 
where prisoner, who attacked judgment 
and sentence in which he had k e n  found 
guilty of exhibiting obscene literature, had 
not attacked validity of sentence for which 
he was in custody. 

hlotion to quash granted. 

C r i m i n a l  Law -998(5) 

Appeal from order denying pstconvic-  
tioti motion for discharge wadd be quashed 
where petitioner, who attacked judgment 
and sentence In which he had been found 
guilty of  exhibiting obscene literature, had 
nut attacked validity of  sentcncc for  which 
he  was in custody. 33 F.S.A. Rules of 
Criminal Procedure, rule 1.850. 
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Walter R. T a l k  , Public Defender, Brad- T enton, for appellant. 

Ear l  Faircloth, Atty. Gen., Tallahassee, 
and XI.  j. Hanlon, Asst. Atty. Gen., Lake- 
land, for appellee. 

ON MOTION TO QVASH 

PER CURIXSI. 

T h e  state has moved to quash this appeal, 
ichich 15  from a n  order of the circuit 
coiirt den) ing a post-conviction matron for 
dischdrge tinder Crimindl Procedure Rule 
1,850, 33 F.S.A. 

Petitioner-appellant is currently in cus- 
tody serving a valid sentence in state 
prison imposed on September 1, 1967, as 
the  result of a jiiry verdict of guilty of 
breaking and entering with intent to com- 
mit a felony. 

I n  his motion for  post-conviction relief, 
petitioner has attacked a judgment and  
sentence dated December 11, 1957, in which 
he was found guilty of exhibiting obscene 
literature. I n  petitioner's motion for post- 
conviction relief, he has not attacked the 
validity of the sentence for  which he is 
currently in custody. 

Therefore, the motion to quash is granted 
under the authority of Johnson v. State, 
Fla.1966, 18-1 S0.2d 161 ; Escuc v. State, 
Fla.App.1966, 132 So.2d 524, and Yates v. 
State, Fla.App.1967, 199 So.2d 340. 

LILES, C. J., and EIOBSON and hIc- 
NULTY, JJ., concur. 

A. 4 
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corporate entity. Irving and Iiynian 
Green have a t  no timc qucstioncd the 
jurisdiction over thcir persons and have 
participated in this litigation, without 
challcngc as to the jurisdiction of this 
Court, by rnoviIlg to discharge the lis 
pendens in this causc, which motion if 
grantcd would have resultcd in substan- 
tial benefits to Irving and Hyman Green 
in that it would have rcleascd a11 of the 
property dcscribed in thc cornplaint from 
the rcstrictions imposed by the lis pendcns, 
and further in moving to increase thc 
bond they would have gnincd substantially 
in obtaining a greater security in the 
event that the Court should ultimately 
rule that the injunction was improvidcntly 
issucd. These niotiotis filctl by the Dc- 
fcnrlsnty, Irving and Hyninn Green, i f  
grantcd, woiild have bccn of material and 
substantial Lcncfits to both of them and 
in 5iihstnncc \vns i n  cffcct  n litigntion of 
sonic o i  thc issitcs i 1 i v o I i - d  in t!iis pro- 
cccdiiig. In STAI’AXG vs. A S 1  LRI- 
C:\N PO‘T,-lSH and CHE3IIC;lL 
CORP., 5 Cir., 344 F (2nd) 117, a 1963 de- 
cision, thc facts wcrc soniew1i:it diiicrcnt 
from those in the present casc; howcver, 
this Court believes that thc law sct forth 
in  the STAVANG casc is apropos here. 
In that case the Federal Court madc this 
staterncnt : 

‘If a dcfcndant procccds first on the 
merits, as by s motion to dismiss fo r  
failure to statc a claim or by a n  answer 
011 the merits, and fhcrcaflcr attcrnpts 
to chnllenge jurisdiction over his pcr- 
son or impropcr vcnuc, thc challcnge 
should fa i l ;  i t  conics too h t c ,  and hns 
not been made in the  nistiticr prcscrlbcd 
in Rulc 12.’ 

The writer of this opinion thinks thc quo- 
tation al)ovc is particularly applicable 
here. Thc Dcicnrlnnts, Irving Grecn and 
Hymsn Grccn, in this case have failcd to 
challenge the jurisdiction over their per- 
sons in any way whatsoever, and yet have 
participated as above set forth in this 
litigation. 

IT IS, TIIEREFORE, THE JUDG 
hiENT O F  THIS COURT and this court 
so rules, as to the defendants, 1-ing 
Green and IIyman Grecn, that they arc 
properly bcforc this Court as dCfeiidants 
and thcy are  hereby requircrl to file their 
Answer or other defensive pleadings to 
the  Amended Complaint hctein on or b- 
fore twenty (20) days from thc date of 
this Ordcr.” 

Rule 12 of thc Fcdcral Rules of Civil 
Proccdure, referred to in the Stavang case, 
cited in Judgc Smith’s Order, has its coun. 
tcrpart in Rule 1.11 of thc Florida Rules of 
Civil Proccdure, 30 F.S.A. See St. Anne 
Airways, Inc. v. W d h ,  Fla..Qp.1962, 142 
seal 142. 

The “Order on Motions” brought here 
by interlocutory appeal is hereby affirmed. 

Af firmed. 

SII, \NSON, Acting C. J., and DAY- 
TOX, ORVIL L., Jr., Associate Judge, con- 
cur. 

hark  Mae HOUSTON, Indlvldually, and 
Betty Lee Houston, a minor, by hrr next 
friend and natural  guardian, Charla Mae 
Houston, Appellants, 

V. 

FLORl DA-GEORG I A  TELEVISION COM- 
PANY, Inc., a Flor ida corpo- 

ration, Appellee. 

No. H44. 

District Court o l  Appeal of Florida. 
First District. 
Drc. 8, 13CF. 

Action against television company for 
invasion o f  privacy. T h e  Circuit Court, 
Clay County, Rogcr J. Wnybright, J., en- 
tercd summary judgment for television 
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compnny n n ( l  nppc:il \vns tnkcn. The Dis- 
tr ict  Court of : \ppmI,  c-:irrol!, Thxiald K,, 
T,, held that u-hrrc nct,iori for invn.;ion of 
1) r l  \:i c',v s ci 1 1  11 i i i  c> 11 c ci.i mi ) r I: t 11 :i i i  f u r 
:-c,rs nftcr tclcvision coriipnny photo- 
graphed plaintiffs whose land adjoined 
buildings whcrc moonshinc raid took plncc, 
bot plaintiffs lcarncd of invasion less than 
four  ycnrs prior to coninicnccmcnt nf ac- 
tion, four-ycar stntutc of liniitntions barrcd 
action. 

f f i rrncd. 

i.  Limltbtlon of Actions -195(3) 

Siiicc stntiitc of limitations npjilicnlJlc 
to actions f o r  invasion of privacy docs not 
pvic lc  that four-gcar limitation pcriod bc- 
pin5 only 11cn iiijurcrl party ol)tnins knoll 1- 
edge or  riotice o f  invasion, brirdcn is upon 
plaintiffs to dcmotistratc that, under deci- 
sional law and in abscncc of such post- 
poncnicnt pro\ ision in stntiite, such pro- 
vision should bc rcnd into statutc of lirnitn- 
tlons. F.S..l. $ 8  95.01 ct srq,  95.11 arid 
(41, (3 (d). 

2. Llmltatlon of  Actions +95(1) 

hIere ignorance of facts which consti- 
tute cause of action will not postpone oper- 
ation o f  statute of limtiations, bttt statutc 
of limitation will run from time cause of 
action first accrues notwithstanding such 
ignorance, in abscncc of secret fraud or 
fraudulcnt conccxlment on part of defend- 
ant. 

3. Llrnitatlon o f  Actions +55(i) 

Where action for invasion of privacy 
was rommcnccd more than four years aftcr 
tde\-ision coinp:iny photographed plaintiiis 
whose land adjoiiicd buildings where moon- 
shine raid took place, but plaintiffs learned 
of invasion less than four years prior to  
comrncnccment of action, four-ycar statute 
of limitations barred action. F.S.A. S 
95.11 (4). 

4. Limitation of Actions W 5 5 ( 1 )  

Four-year stntutc of limitations bcpins 
t o  riin from timc invasiori of privacy is 
coriiniittcd n i ~ l  n o t  froiii timc [i . i inti ifs iirst 
lcarn of invasion. F.S.X. $ 95.11~4). 

Victor E. Rnyiiim, Jackson\ illc, for ap- 
pcllants. 

Rogcrs, Towers, Enilcy, Jones & Gay, 
Jacbsonville, for appcllce. 

CARROLL, D0XAI.D K., Judge. 

Thc plaintiffs i i i  x n  x t i o n  for invasion o f  
privacy have appealed from a summary 
final judgment entered by thc Circuit Court 
for Clny County i n  f:ivor of thc dcfcndnnt, 
a tcIc\ ision company. 

Thc sole questinn prcycntcd fur our tlc- 
termination in this appcal is whcthcr the 
Circuit Court, undcr the clrcumstanccs 
shown by thc record, corrcctly held that 
thc plJiritiffs' action was barrcd by thc 
statute of limitations. The  more specific 
and the ultimate qucstion before us is wheth- 
er in an action for invasion of privacy the 
statute of limitations begins to run from 
the time the invasion was committed or 
from the time when the plaintiffs first 
learned of the invasion. In  thcir appellatc 
briefs both partics submit, and agree, 
that the point on appcal here makcs this a 
case of first impression in this state. 

On May I.;, 196.;, the pl:iiiitiffs, a minor 
female child and hcr rnothcr as t icst  fricnd 
and natural guardian, filcd thcir complaiiit 
against the defendant, Florida-Georgia Tcl- 
evision Company, Inc., a corporation, the 
owner and operator of tclevision station 
\V!FG.-I-TL-, Clianncl 12, :illc:ing that on 
Novcnilicr 3, 1960, a t  a b m t  3 I' Il., Intcrnal 
Rcvenue agents of thc United Statcs con- 
ductcd a moonshine raid in a building lo- 
cntcd on land adjoining certain prcrniscs. 
owned by thc plaintiff niothcr, pursuant 
to a search warrant issued by the U. S. 
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Comrni.ssioncr; that the plaintiffs a t  that 
timc and place tvcre on tlic back porch of 
the hnnic on the said prcmises when the 
dcfciida:it, through its scrvants, agents, and 
cmpioyccs, trcspnsscd upon the said prern- 
iscs \r.itliout the plaintiffs’ conwnt and 
~ ~ l i l ~ ~ ~ ~ ~ : - ~ ~ r i i l ~ t !  thc plninti i is  ivith a telcvision 
cntncrn 2nd latcr in the day produced and 
rclcnsc~l to the television nudicnce a news 
tclccnst shelving thc plaintiffs on the back 
p-’rch xcompnn icd  by a spoken narrative 
(lt!<criIjiiig tlic nioonsliinc raid arid mcntion- 
iiig that tlic plaintiff rnothcr “watchcd from 
insidc and the porch as the dcstruction 
xvciit 071 a t  thc nearhy barn for over a n  
hour.” Tiic plaintifis claimcd in their 
conip1:iint that the dcfcndant, by its said 
acts, viaintcd thcir riglit of privacy a!id 
c:icli ( ! (  !:i:!i!tic<l jur!gnicnt in cscess of 
$3 ,noo. 

T., ::I(. ! t y * i ; i i t i  li,’ compl~int  tlic t1cictid;lnt 
fi!c<! I:; : i i i swr ,  dcnyi:ig niariy o f  the al- 
lcc;i : io: , j  o i  thc coniplnint. Amorig other 
dcici i<ts  in it ;  a i i s w r ,  it affirrnntivcly in- 
vokcd t l i c  statutc or limitations i n  bar of 
thc cnurc of action, saying that the dlegcd 
caucc oE action “did not accrue within four 
ycnrs pritjr to the cotnnicncemcnt of this 
action.” The  defendant then filed a motion 
for summary judgment on the principal 
ground that the pleadings affirmatively 
show that the cause of action i s  barred by 
the statute o f  limitations, which motion was 
granted by the Circuit Court in the final 
judgnicnt appcaled from hercin. 

In ordcr t o  overcome the defendant’s 
aforcmcntioned defense of the statute of 
limitations, the plaintiffs filed counter-affi- 
&\i ts  stnting, among othcr things, that 
tlicir first notice of the said telecast over 
thc dcfc,ndnnt’s tclcvision station was on of 
ahout June 10, 1961, which date is, of 
course, less than four years before the 
p1;iii:tiffs‘ nction was filed. 

T h u j  thc issue was drawn by the parties 
as to whcthcr in an action for invasion o f  
privacy the statute of limitations begins 
to rcii from the time the invasion was 

comniittcd or from the timc thc plaintiff, 
first Icnrncd of tlic invasion. There is no  
dispute in this appeal 3 s  to the fact, and 
we so hold, th;it tlic four-ycar s ta tu tc  applies 
to an action o f  tliis kind. 

T h c  stntutorv provision applicaLle to 
actions like the prcscnt one for invasion of 
privacy is subdivision (4) of Section 9.j.11, 
Florida Stntutcs, F.S.A., providing that AC. 
tions other than for the rccovery of re:il 
property “can only be comrncnced * * * 
WITHIN FOUR YE:\RS.--Xny action 
for rclief not speciiically provided for in 
this chapter.” An action for invasion of 
privacy is not specifically provided for or 
referred to elscwlicre in Cliarltcr 95. The 
said subdivision contains 110 rcfcrence to  
the timc \r.licn thc $:lit1 four-year pcriod 
begins to rt in ,  but it is notcd that subdivi- 
sion ( 5 )  (d) of Scction 95.11 providcs that 
in an ;Icticxi for rclici on thc groririd of 
fraucl, thc c;iusc of :ictinn is “not to be 
dccnicd to hnvc nccrtictl un t i l  the discovery 
by tlic aqgricvecl party of the facts consti- 
tuting the fraud * * *.” No similar 
provision for the postporiemcrit of the be- 
ginning of the limitations period i s  found 
in  Section 95.11 and made applicable to 
actions othcr than for  fraud. The reason 
for making such an exceptional provision 
in cases of  fratid is obvious, for oftentimes 
fraud involves a concealment and it would 
be unjust to allow the period to run while 
the fact of the fraud may be concealed 
from thc in.iurcd party by thc perpetrator 
of the fraud. 

[I] Sincc the statute of limitations 
(Scction 93.11(4) applicnblc to actions for 
invasion of  priincy docs not provide that 
the four-yc:ir pcriod begins only when the 
injtired pnrty olitains kriowledge or notice 
of the inva>ion, the burdcn is upon the ap- 
pellants to dcmotistrate that, under the dc- 
cisional law arid in tlic :ibsence of such a 
postponement provision in the statute, such 
a provision should bc read into the statute 
o f  limitations. The caws from other jurij- 
dictions kvhich a rc  citctl by the appellants in 
thcir bricf i n  support o f  their contention 
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3rc ,  3s thc nppcllcrs point out in tlicir 
hricf, wscs  involving cr,nccaliiicnt of thc 
in<[:: civinq risc to thc causes of  action- 
i l l  \\ hich circiim.;t:inccs, ns t t c  mcntioncrl 
n>,)\-c, it wcms  jiist t o  purtpovc t h e  cotn- 
. . , C ~ I C <  8 . 5  tiiciit o f  thc liiiiitntions pcrioil until 
kr10\\ lcc!<c is brought home t o  the injured 
pnrt!’, 111 the prcscnt cnsc,  of coursc, there 
\,.;15 110 conccalment of tlic invasion I y  the  
,! , :~~~n<hi~t-i i i  fact, tlierc v x s  alniust the 
,ppo.itc of a concc:1lmcl1t-thc telccnsting 
c,i  ricttircs on a n w s  p r o g r ~ i i i  over a telc- 
\-;&ri stntion. 

[2] i\-hilc no Florida decision has bccn 
io~irid adjudicating the  prccisc qucstion 
ilcforc u s  in this appcal, thc gciicrnl ruic 
rccocnizcd by thc Siiprcmc Court of Nor-  
jda in Franklin Life Ins.  Co. v. Tliarpc, 
131 Fla. 213, 179 So. 406 (193s). is ap- 
1):icniilc to the prc:cnt qiicstion. In thiit 
c?.ic thc Suprcixc Corirt q l l n t c t l  \\ it11 np-  

;,:.rent npprovnl  tlic i c r l l u \~  iriz 5 t : i t imcn t  

fr#.:ii -S Corpus Juiis,  Limitatifills o i  : Is-  
;;OI:S, pngc 969, par,  3.70: 

“Igiiorancc an11 Concealment of C;uscs 
of :Iction-a. I p o r n n c c  in GciicrA. 
Omitting at this plncc any  consideration 
of the eifcct  of  a mistake, trust  rcla- 
tions in general ,  or lachcs, and except 
il-herc there has bccn sccrct f raud or 
frnudulent conccnlincnt on tlic par t  of 
thc dcfcndnnt, t h c  rulc is gcnc:ally estab- 
liihcd that mcrc ignorancc of the facts 
nli ich constitutc tlic causc of action will 
not postpone thc  opcrntion of tlic ctatutc 
o f  lirnitatioiis, but thc stntutcs \viIl run 
fro111 the t imc thc CSIISC of nc:ion first  
I ~.:r:t‘llCS No! \\-it/ls; nii<ling siich i3lor:incc. 
1 :ic r c x w i  or’ tlic rulc seems t<J Ijc that  
i n  such casts ignorance is thc rcsult of  
\ \ an t  of diligciicc ant1 thc party cannot 
thus takc advnntagc of his own fault.” 

“. . 

To tlic same gciicrnl c f i cc t  SCC ?1 Fln.Jur., 
Limitations of .Actions, Scction 27, pages 
194 and l?? 

In suppoi-t or‘ thcir  po\ition i r i  th is  ap -  
peal, the appcllccs hnh-c citccl to  1:s scvcr:il 
CRSCS inr-olving libcl and slniiclcr iroiri other 
jririsdictions, which types of action, \vc 
agrec,  arc cIosc1y annlngiznblc to the cniise 
of action in\,olvcd in the instntit appcj l -  
“pii1ilic:itioii” by television so to spc:ik. Onc  
of thc best of such critics is thc dccision o f  
thc Sirprcme Court  of LIississippi in For- 
m a n  v.  Blississippi Pul~lis1:crs Corp., 13.7 
Miss. 30, 14 So.2d 314, 14s *\.L.R. 469, n i l  

action of libel, in which that  court  said: 

“l’licrc sterns to bc no doubt th;!t tlic 
stntiitc of 1irnit:itiuns bcfiins to ri::] irom 
the da te  of the f i rs t  publication * * * 
5iticc thc gravnnien of tlic of icnsc is not 
t h c  kncin.lcdgc 1jy thc jilaintit’i tior t l ic l  
i tijury to  his fccliriqs but the dc~r:!L~ii i< 
oi r < , p i i t i i t i o i i ,  thc rig!it xcri!c<l n i  i o i ) ~ ~  
n s  tlic paper \vns c r h i l , i t ~ d  to  tlii;-al per- 
sons i i i  t\-lioni alone such rcputc i s  rcsi- 
dc11t.” 

[3 .  41 r\s  niciitionccl cart! in tiiis cspiii- 
ion, the  present action was filcd morz than 
four  years a f t e r  the defendant’s tc;ccast 
which is the subject of this action. Since 
we hnvc hcld that  t h e  four-ycar statute 
of limitations is applicable to this action 
and sincc thc dcfcnrlnnts propcrly i;ii.olictl 
th:it st;rti!tc 3 s  an af i i rmntivc dcfcrrsc in 
thcir  ;insiver t o  the plaintiffs’ complaint, 
we hol(1 that  the Circiiit Court  correctly 
entcrcil the surnlnary final jtirlgmcnt ap- 
pcnlcd from hcrcin.  T h a t  juc!pc: i t ,  thcrc- 
iorc ,  mu5t  I ,c  anrl it is 

Afiirinwl.  

RAL\’rS, C. J., and W I G G I N T O S ,  J.r 
concur. 


