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STATEMENT OF THE CASE AND FACTS 

Plaintiffs in 11 cases filed complaints f o r  personal injury 

arising out of alleged asbestos exposure against 20 named defen- 

dants on December 14 and 15, 1987. Eighteen defendants including 

Petitioner, W. R. GRACE & CO. - CONN ["hereinafter GRACE"] were 
ultimately served with process between July and September of 1990. 

In various manners, all defendants raised plaintiffs' failure 

to timely serve Defendants in compliance with Rule 1.070(j) of the 

Florida Rules of Civil Procedure. Plaintiffs argued Rule l.O7O(j) 

did not apply to their cases because their cases were filed prior 

to the effective date of the rule and also argued their service on 

defendants ltcuredIt their prior untimely failure to serve. The 

trial court rejected both of these contentions and dismissed 

plaintiffs' actions on November 29, 1990. 

All plaintiffs took separate appeals of the dismissal of their 

complaints. Pursuant to a stipulated Motion f o r  Consolidation, the 

cases were consolidated at the Fifth District Court of Appeals. 

On March 13, 1992, the Fifth District Court of Appeals issued 

its opinion in this matter [A. 1-21, which became final when various 

motions for rehearing and certification were denied on April 23, 

1992. 
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NOTICE OF PENDENCY OF SAME ISSUE 

Petitioner, GRACE believes the issue raised in this appeal is 

presently pending on another Petition f o r  Discretionary Review of 

the decision of the Second District Court of Appeals in Kincl v. 

Pearlstein [17 F.L.W. D269, (Fla. 2d DCA, January 15, 1992)J. The 

Florida Supreme Court  case numbers for that appeal are 79529 and 

79530. 
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ARGUMENT 

a 

a 

The decision of the Fifth District Court of Appeal in 
this case and the Second District Court of Appeal in Kinq 
v. Pearlstein, 17 F.L.W. D269 (Fla. 2d DCA, January 15, 
1992) held that Rule 1.070(j) does not apply to cases 
filed prior to the effective date of the Rule. These 
cases expressly and directly conflict with the decisions 
of the Third District Court of Appeal in Berdeaux v. 
Easle-Picher Industries, Inc., 575 So.2d 1295 (Fla. 3rd 
DCA 1990) and the Fourth District Court of Appeal in Hill 
v. Hammerman, [583 So.2d 368 (Fla. 4th DCA 1991)], 
holding that Rule 1.070(j) does apply to cases filed 
prior to the effective date of the Rule. Consequently, 
this court has jurisdiction and should accept these cases 
f o r  review. 

The absolute conflict existing within the District Courts of 

Appeal on the applicability of Florida Rule of Civil Procedure 

1.070(j) to cases filed prior to the Rule's effective date is 

obvious from a cursory review of the decision in this case and the 

decision reached by the Third District Court of Appeal in Berdeaux 

v. Easle-Picher Industries, Inc., 575 So.2d 1295 (Fla. 3rd DCA 

1990). This case and the Berdeaux case are factually 

indistinguishable, yet come to opposite legal conclusions. Both 

cases involved multiple asbestos-litigation complaints and turn on 

the fact that the complaints were filed prior to the effective date 

of the rule. Consequently, the legal holdings of these two cases 

are in direct conflict with each other. 

This case arose when 11 asbestos-litigation plaintiffs filed 

lawsuits against various defendants, which were dismissed by the 

trial court based on Rule 1 . 0 7 0 ( j ) ,  F1a.R.Civ.P. The Fifth 

District's opinion makes note of the fact that plaintiffs' lawsuits 

were filed in 1987 (prior to the effective date of Florida Rule of 

Civil Procedure 1.070( j ) )  . The opinion went on to reverse the 
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dismissal of these lawsuits, citing as its authority Partin v. 

Flaqler Hospital, I n c . ,  581 So.2d 240 (Fla. 5th DCA 1991) and Kinq 

v. Pearlstein, 17 F.L.W. D269 f So.2d ] (Fla. 2d DCA, 

January 15, 1992). 

Partin was the previous appellate decision of the Fifth 

District which held "that Rule 1.070(j) is not applicable to cases 

filed prior to January 1, 1989, the effective date of that rule.l! 

581 So.2d at 242. Since the lawsuit in the Partin case had been 

filed prior to January 1, 1989, the Fifth District Court of Appeals 

held that Rule 1.070(j) did not apply and the trial court's 

dismissal of the case was reversed. The opinion in the instant 

case is consistent with the Partin ruling and reverses dismissal of 

lawsuits filed prior to January 1, 1989. 

The instant opinion also cites the Kinq matter as additional 
a 

authority. The Second District Court of Appeal in Kinq reversed 

the dismissal of a complaint pursuant to Rule 1.070(j) stating: 

We agree with the reasoning expressed by our  sister 
court in Partin v. Flasler Hospital, Inc. [citation 
omitted], and hold that Rule 1.070(j) does not apply to 
cases pending prior to January 1, 1989. 

Consequently, the holding of the Kinq decision is also based on the 

conclusion that Rule 1.070 (j) should not apply to cases filed prior 

to the effective date. [It is GRACE'S understanding that a 

petition seeking discretionary review by this Court has been filed 

in the Kinq matter, but not yet ruled upon by the Court in cases 

numbered 79529 and 79530.1 

However, in direct conflict with this case, Partin v. Flasler 

Hossital, Inc. and Kins v. Pearlstein, the Third District Court of 
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Appeal has held that Rule 1.070(j) can and should be applied 

retroactively to actions which were pending on January 1, 1989. 

Berdeaux v. Eaqle-Picher Industries, Inc., 575 So.2d 1295 (Fla. 3rd 

DCA 1990). In Berdeaux, multiple asbestos-litigation plaintiffs 

filed lawsuits between January 1987 and March 1988. Id. at 1295. 

The various defendants in the lawsuits remained unserved until more 

than 120 days after the effective date of Rule 1.070(j). Id. The 

trial court applied Rule 1.070(j) and dismissed all complaints 

against all defendants. Although the plaintiffs argued that Rule 

1.070(j) should not be applied to cases already pending on the 

effective date of the rule, the court declined to construe the rule 

in this manner. Instead, the Third District Court of Appeal held 

the rule was applicable to cases pending as of the effective date 

but that in such cases the plaintiffs were limited to 120 days from 

the effective date of the rule in which to serve the defendants. 

- Id. at 1296. 

The Third D i s t r i c t  Court of Appeal in Berdeaux proceeded to 

reverse the dismissal of the complaints against eight of the nine 

defendants, holding that service on these defendants p r i o r  to the 

filing of the motion to dismiss was sufficient to avoid application 

of Rule 1 . 0 7 o ( j ) .  This holding of the Berdeaux has been specifi- 

cally considered and rejected by the Fifth District Court of Appeal 

in Partin. However, this additional holding of Berdeaux was not 

applicable to one defendant (Flintkote) since service of process 

was not ever effected upon that defendant. Consequently, with 

regard to the defendant "Flintokote, It the Berdeaux decision held 



that Rule 1.070 (j) was applicable to cases pending as of January 1, 
1989. Thus, the present case is factually on all fours with the 

situation in Berdeaux, yet the Cour t s  have formed directly contrary 

rules of law. 

As was the case in Berdeaux, the Fourth District Court of 

Appeal in Hill v. Hammerman, [583 So.2d 368 (Fla. 4th DCA 1991)] 

has effectively applied Florida Rule of Civil Procedure 1.070 (j) to 

a lawsuit filed prior to January 1, 1989, and has affirmed 

dismissal of the complaint. The opinion in Hill is a per curiam 

affirmance on the authority of Hernandez v. P a w ,  580 So.2d 793 

(Fla. 3rd DCA 1991) and Morales v. Sserry Rand C o r P . ,  578 So.2d 

1143 (Fla. 4th DCA 1991). Therefore, the main body of the opinion 

does not demonstrate Rule 1.070(]) is being applied t o  a cause of 

action filed prior to January 1, 1989. However, the concurring 

opinion of Judge Glickstein sets forth the fact that the case 

before the appellate cour t  involved Complaints filed prior to 1989, 

similar to the factual circumstances of Berdeaux. It is clear from 

Judge Glickstein's concurrence that the majority of the Court had 

rejected without comment appellant's argument that Rule 1.070(j) 

should only relate to causes of action filed after January 1, 1989. 

Id. at 369. Judge Glickstein wrote only to emphasize his belief in 

the correctness of that result. Consequently, the action of the 

Fourth District Court of Appeal conflicts with the instant holding, 

even if the text of the majority opinion does not directly state 

this. 
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Having the relevant facts of a case set forth in a concurring 

opinion, rather than in the body of the main opinion should not 

preclude the Hill case from demonstrating additional conflict 

sufficient to invoke this Court's jurisdiction. Thus, the instant 

situation is wholly distinguishable from that found in Reaves v. 

State. 485 So.2d 829 (Fla. 1986). In Reaves, this Court found 

that conflict between District Courts of Appeal could not be 

created by statements of I1facttt made in a dissenting opinion, when 

those statements conflicted with the facts set forth by the 

majority opinion. In the Hill case, there are no conflictinq facts 

set forth in Judge Glickstein's concurring opinion; he merely sets 

forth the facts on which the majority's ruling was based. 

The Hill opinion, further, does not contain only a bald 

assertion of conflict, such as was found to be insufficient in 

Continental Video Corrs .  v. Honeywell, Inc., 456 So.2d 892 (Fla. 

1984). Judge Glickstein, in fact, does not assert conflict (which 

may not have been apparent at the time of his opinion), but does 

provide the facts upon which that Court ruled. Because the action 

taken by the Fourth District Court of Appeal in Hill is in accord 

with the Third District's decision in Berdeaux, but directly 

conflicts with the rulings of the Second and Fifth Districts, 

conflict exists which should be resolved by this Court. 

The conflicting decisions of the District Courts of Appeal 

have resulted in Plaintiffs with lawsuits i n  the Third and Fourth 

Districts being required to timely serve their lawsuits or suffer 

losing their actions, while similarly situated Plaintiffs in the 
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Second and Fifth D i s t r i c t  may wait indefinitely before they finally 

serve their lawsuit on a Defendant. This conflict creates inequity 

as between similarly situated litigants which depends on a whim of 

geography within the state. Florida Rules of Civil Procedure apply 

statewide. F1a.R.Civ.P. 1.010. Consequently, the Florida Supreme 

Court should accept jurisdiction to resolve this conflict and 

establish uniformity among the courts of this state in the 

interpretation of Florida Rule of Civil Procedure 1.070(j). 

a 
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CONCLUSION 

* 

Since the decision of the Third and Fourth District Cour ts  of 

Appeal directly conflict with the holdings of the Fifth District 

Court of Appeal's opinion in the instant case and the Second 

District concerning the interpretation and application of Florida 

Rule of Civil Procedure 1.070(j), it is requested that W. R. 

GRACE'S Petition for Review be granted and the Florida Supreme 

Court resolve the conflict between the circuit courts of appeal. 

Respectfully submitted, 

SUSAN B. COLLINGWOOIY, ESQ. 
Fisher, Rushmer, Werrenrath, 
Keiner, Wack & Dickson, P . A .  
Fla. Bar #307726; 784273 
Post Office Box 712 
Orlando, FL 32802-0712 

Attorneys f o r  W. R. Grace & Co. -Corm.  
407/843-2111 
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1 HEREBY CERTIFY that a true copy hereof has been furnished by 
U. S .  Mail this May 14, 1992, to all counsel of record. 

a 

JONATHAN C .  HbLLINGHEAD,  ESQ. 
SUSAN B. COLLINGWOOD, ESQ. 
Fisher, Rushmer, Werrenrath, 
Keiner, Wack & Dickson, P . A .  
Fla. Bar #307726; 7 8 4 2 7 3  
Post Office Box 712  
Orlando, FL 32802-0712 
407/843-2111 

Counsel f o r  Defendant 
W. R .  GRACE & CO. - CONN. 
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IN THE OISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FIFTH DISTRICT JANUARY TERM 1992 

NOT FINAL UNTIL THE TIME EXPIRES 
TO FILE REHEAR!NG MOTION, AND, 
IF FILED, DISPOSED OF. c GARLAND P. PARLIER, et UX, et al. , 

Appel 1 ants , 

V .  

C ’  

EAGLE-PICHER INDUSTRIES, INC. , e t  al. , 

Appel 1 ees . 
E‘ I 

CASE NO. 91-18, 91-19, 91-20, 
91-22, 91-23, 91-24, 91-25, 
91-26, 91-27, 91-28, 91-30 

Opinion filed March 13, 1992 

Appeal from the Circuit Court 
for Orange County, ,- 

i t -  W. Rogers Turner, Judge. 

Patrice A. Talisman and David B. Pakula, o f  
Robles & Gonzales, Miami, and 
Daniels & Talisman, P . A . ,  Miami, 
for Appellants. 

Henry W. Jewett, 11, o f  Hannah, Marsee, Beik & Voght, 
Orlando, for Appellee, Owens-Illinois, Inc. 

I c- 

Ronnie H. Walker, o f  Ronnie H. Walker, P.A., 
Orlando, for Appellee, U .  S. Mineral Products, Inc. 

Jonathan C. Hollingshead and Susan B. Callingwood, of 
Fisher, Rushmer, Werrenrath, Keiner, Wack & Dickson, P.A. , 
Orlando, for Appellee, W. R. Grace & Co. 

i- 

Wendy F. Lumish and Amy M. Uber, o f  
Rumberger, Kirk, Caldwell, Cabaniss, Burke & Wechsler, 
Miami, for Appellee, F o s t e r  Wheeler Corporation. 

I I -  

M. Stephen Smith and Marie P. Montefusco, of 
Rumberger, Kirk, Caldwell , Cabaniss, Burke & Wechsler, 
Miami, for Appellee, Anchor Packing Company. 

James E. Tribble, o f  Blackwell & Walker, P.A., 
I 

I “  
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Miami, for Appellee, Owens-Corning Fiberglass Corporation. 

Louise H. McMurray, of Louise H. McMurray, P.A., 
Miami, and Susan J ,  Cole, o f  Blair & Cole, P.A., 
Coral Gables, for Appellees Pittsburgh Corning Corporation, 
Fiberboard Corporation and Keene Corporation. 

No Appearance for Appellee, Eagle-Picher. 

HARRIS, J .  

I n  1987 appellants in this consolidated action filed suit for damages 

alleging asbestos related injuries. Service was not effected within 120 days 

from the filings nor within 120 days from the effective date of Florida Rules 

of Civil Procedure 1.070(j). 

The trial court held that Rule l.OZO(j) was applicable to these cases 

and, since appellants had failed t o  show good cause for their noncompliance 

with the 120 day rule, the actions weredismissed with prejudice. 

We reverse. Partin u. Flagler Hospital, Inc., 581 So.2d 240 (F la.  5th DCA 

1991). Accord King u. Pearlstein, 17 F.L.W. 269 (Fla. 2d DCA Jan. 15, 1992). 

REVERSED and REMANDED. 

GRIFFIN, J., and POUND, F. R. JR., Associate Judge, concur. 
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I N  THE D I S T R I C T  COURT OF APPEAL OF THE STATE OF FLORIDA 

FIFTH D I S T R I C T  

GARLAND P. PARLIER, 
Appe l lan t ,  

V .  

EAGLE-PICHER INDUSTRIES , 
INC. ,  e t  a l . ,  

Appel 1 ee. 
I 

Case No. 91-18,91-19,91-20, 
91-22-28, 91-30 

DATE: A p r i l  23, 1992 

BY ORDER OF THE COURT: 

ORDERED t h a t  Appel lees '  MOTION FOR CLARIFICATION OR REHEARING, 

f i l e d  March 27, 1992, Appel lees '  MOTIONS FOR CERTIFICATION, f i l e d  March 30, 

1992, and Appel lees '  un t imely  MOTION FOR REHEARING AND CERTIFICATION, f i l e d  

March 31, 1992, are  denied. . 

I hereby:k,&t?+. " tha t  t h e  fo rego ing i s  
(a  t r u e  . _  rdoy of  c the ( o r i g i n a l  c o u r t  order .  

James T r i b b l e ,  Esq. 
Ronnie H. Walker, Esq. 
Jonathon C. Hol l ingshead,  Esq. 
Mar ie Montefusco, Esq. and M. Stephen Smith, Esq. 
Amy M. Uber, Esq. and Wendy Lumish, Esq. 
Danie ls  & Talisman, Esqs. 
Henry W. Jewet t ,  11, Esq. 
Norwood Wi lner ,  Esq. 
J e f f r e y  Creasman, Esq. 
Grey Reddi t ,  Esq. 
Peter  Kellog, Esq. 
B r ian  S. K e i f ,  Esq. 
Susan J .  Cole, Esq. 
Robert A. Hannah, Esq. 
Henry Garrard, 111, Esq. 
Stephen T. Brown, Esq. 
Robles & Gonazalez, Esq. 
David 6. Pakula, Esq. RECEIVED APR 2 7 1992 






























