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STATEMENT OF THE CASE AND FACTS 

This is an appeal from an Order of the Second District Court 

of Appeal holding that investigative costs are recoverable 

against the County under Section 939.06, Florida Statutes (1989). 

The Second District reversed the trial court ruling which 

denied Mr. Sawyer, who is a solvent acquitted criminal defendant, 

the right of reimbursement of approximately $9,000.00 from 

Pinellas County for the investigative costs he incurred in his 

defense. R.29. The Second District resolved the case under 

statutory interpretation and certified that its holding was in 

conflict with decisions of the Third and Fifth District Courts of 

Appeal. Pinellas County invoked the discretionary jurisdiction 

of this Court and this Court accepted jurisdiction on September 

23, 1992. This Court also granted Metropolitan Dade County 

leave to file an Amicus Curiae brief. 

SUMMARY OF THE ARGUMENT 

The sole issue before this Court is whether the Second 

District properly found that the investigative costs of an 

acquitted and solvent defendant should be reimbursed by a county 

under Section 939.06, Florida Statutes (1989). Earlier decisions 

by the Third and Fifth Districts have held that such costs are 

not recoverable. 

Dade County asserts that the Third and Fifth District 

decisions are correct as they properly read Sec. 939.06 as 

lacking clear indication the legislature intended to impose on 

the counties this staggering expense in derogation of the common 

law principle of sovereign immunity. 



a 

Dade County further argues that the Second District erred by 

looking beyond Sec. 939.06 to the 1987 amendments to Sec. 939.01 

since the language of Sec. 939.06 was facially clear. However, 

even assuming Sec. 939.01 is instructive, its clear language, 
purpose, operation, and legislative history demonstrate that the 

Legislature in no way meant investigative costs be recoverable 

against the county. 

Finally, this Court must consider the severe financial 

impact allowing the Second District decision to stand would have 

on the counties. The Florida Constitution is explicit as to how 

a new obligations in county governments should be imposed, and the 

Second District's ruling would give effect to a legislative act 

in a manner which would violate the spirit if not the letter of 

a 

the Florida Constitution. 

I. THIS COURT SHOULD REVERSE THE SECOND DISTRICT'S 
DECISION AS IT FAILED TO CONSTRUE SEC. 939.06 
STRICTLY AGAINST IMPOSING COSTS AGAINST THE 
COUNTY. 

This Court has long held that at common law neither party 

could be charged with the costs of the other, and it is only by 

statute that such costs are allowed. Even then costs are not 

charged against the state unless there is an express provision in 

the law to authorize such costs. Buckman v. Alexander, 24 Fla. 

46, 3 So. 817 (1888). The relevant statute under review provides 

simply that 

No defendant in a criminal prosecution 
who is acquitted or discharged shall be 
liable for any costs or fees of the 
court or any ministerial office, or for 
any charge of subsistence while detained 
in custody. If he shall paid any 
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taxable costs in the case, ...[ they] 
shall be refunded to him by the county. 
Sec. 939.06, Fla. Stat. (1989). 

Two other District Courts have interpreted Sec. 939.06 and 

have ruled that investigative costs are not recoverable. Osceola 

County v. Otte 530 So. 2d 478 (Fla. 5th DCA 1988); Benitez v. 

State, 350 So. 2d 1100 (Fla. 3d DCA 1977), cert. denied 359 So. 

2d 1211 (Fla. 1978). See also Goldberq v. Dade County, 378 So. 

2d 1242 (Fla. 3d DCA 1979). In Goldberq, the Third District 

court held that attorney fees were not recoverable under Sec. 

939.06. 

the court, Ifit cannot be said that his fees are those of the 

court or that he maintains a ministerial office." 378 at 1244. 

The Court applied the same logic to deny the cost of a forensic 

While it acknowledged that an attorney i s  an officer of 

psychologist who assisted in the selection of a jury. id. 

In so doing, these courts followed the caution they should 

be reluctant to read into the law a necessity for the imposition 

upon the public where a "staggering expense" would follow if 

reimbursement were required. See Holton v. State, 311 So. 2d 711 

(Fla. 3d DCA 1975). 

the established rule of statutory construction that a statute in 

This common sense caution is supported by 

derogation of the common law principle of sovereign immunity 

shall be strictly construed. Carlile v. Game and Fish Comm., 354 

So. 2d 362 (Fla. 1978); Spanqler v. Florida State Turnpike Auth., 

106 So. 2d 421 (Fla. 1958); Davis v. Love, 99 Fla. 333, 126 So.2d 

374  (1930). 

a In contrast to the straight-forward analysis employed by the 

I Third and Fifth Districts in reading Sec. 939.06, the Second 
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District came to the opposite conclusion based on the 1987 

amendments to Sec. 939.01 allowing certain agencies receive a 

judgment against a convicted defendant for the cost of their 

investigative work. 

such costs can now be obtained from a convicted defendant they 

The Second District reasoned that since 

are also Vaxable costsv' that an acquitted defendant can recover 

from the county under Sec. 939.06. The Second District justified 

this result by citing the Legislature's inaction subsequent to 

its decision in Powell v. State, 314 So. 2d 7 8 8  (Fla. 2d DCA 

1975) holding expert witness fees were taxable under Sec. 939.06, 

and amendments providing attorney fees to a prevailing party in a 

civil proceeding as showing legislative approval of vvmutualvv 

recovery of costs. 

This reasoning is fundamentally flawed as it is contradicted 

by this Court's instructions on statutory construction, Sec. 

939.01's plain language and operation, as well as other parts of 

the statute and by the legislative history behind the changes to 

Sec. 939.01. 

A. THE PLAIN LANGUAGE OF SEC. 939.01 INDICATES 
THE LEGISLATURE DID NOT INTEND INVESTIGATIVE 
COSTS OF ACQUITTED SOLVENT DEFENDANTS BE 
CHARGED AGAINST THE COUNTY. 

The Second District's reliance on Sec. 939.01 to read into 

Sec. 939.06 the recovery of investigative costs is at odds with 

The Second District's decision also Seems to contradict 
e its recent ruling in Short v. State, 579 So.2d 163 at 164 (Fla. 

2d DCA 1991) 
did not abuse discretion in refusing to certify investigative 
costs). 

(relying on Goldberq and Holton to hold trial court 
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this Court's instruction that where the words of a statute are 

clear and not unreasonable the court should not search for 

excuses to give a different meaning to words used in the statute. 

Hollv v. Auld, 450 So. 2d 217 (Fla. 1984). In Powell, the Second 

District held that the cost of expert witnesses was recoverable 

against the county under Sec. 939.06. However, in reaching that 

conclusion, Powell looked to Sec. 914.06 and Sec. 918.11, and 

each explicitly provided that such were Ivtaxable.lv So even 

assuming Powell's approach was proper, there was explicit textual 

support that such limited fees were lltaxable.vv Accordingly, the 

Court's attendant argument that the Legislature by inaction 

subsequent to its 1975 Powell opinion approved some sort of 

llmutualityvl ignores the more likely view that in drafting the 

amendments to Sec. 939.01 in 1987 the Legislature deliberately 

avoided all mention of the word I'taxablevv to ensure such would 

not be taxed against the county: 

In all criminal cases the costs of 
prosecution, including investigative costs 
incurred by law enforcement agencies, and by 
fire departments for arson investigations, if 
requested and documented by such agencies, 
shall be included and entered in the iudqment 
rendered against the convicted person. 
Sec. 939.01(1). 

Unlike other statutory provisions which vltaxtt costs against 

a convicted defendant, nowhere does Sec. 939.01 state such costs 

are Ivtaxable;l1 but rather incorporates such costs in the 

"judgmentvv entered against the defendant. 

apparently not lost on the drafters of the statute as throughout 

This distinction was 
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its provisions only certain costs are declared to be Vaxable. 
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Furthermore, in those instances where costs are not lltaxableln, 

the Legislature had no difficulty expressly stating the county is 

nevertheless responsible for their payment. 4 

Also, as the dissent below correctly noted, the Legislature 

had abundant opportunities to specifically address investigative 

costs, and in none did it choose to make the county responsible 

for those of an acquitted solvent defendant. 5 

B. THAT THE LEGISLATURE DID NOT INTEND THE 
PROVISIONS OF SEC. 939.01 TO APPLY "MUTUALLY" 
IS DEMONSTRATED BY SEC. 939.01's DISCRETIONARY 
AND PUNITIVE NATURE. 

A fair reading of the full text of Sec. 939.01 bears out the 

proposition that the Legislature never intended to make such 

costs recoverable against the county but rather to give trial 

courts greater leeway in fashioning appropriate judgments against 

See e.q. Sec. 914.06 (expert witnesses for the State or 
indigent defendants "be taxed and paid by the county . . . I1 ) ;  Sec. 
914.09 (a witness summoned in two or more cases may charge the 
full per diem and mileage when such are "taxed against the 
defendant."); Sec. 914.11 (the travel expenses of deposing an 
indigent defendants out of circuit witnesses Ilshall be paid by 
the county ... and shall also be taxed as costs.vf); and Sec. 916.11 
(fees of an expert witness used to determine the mental condition 
of a defendant be "paid by the countyw1 and "taxed as costs1t). 

See e.q. Sec. 921.09 (fee of physician who determines 
sanity of defendant at time of sentence Itbe paid by the 
county."); Sec. 921.12 (fee of physician who determines pregnancy 
at time of sentencing Itbe paid by the county.Il); Sec. 925.035 
(court appointed attorney fees "shall be paid by the county.ll); 
Sec. 939.07 (requiring the "county...pay the legal expenses and 
costs11 incurred in the prosecution of indigent or discharged 
defendants including depositions and subpoenas.) 

373.129 (6) ; 489.132 (3) ; 631.54 (5) ; 895.05(7) ; 895.07 (8) ; 
939.01(1). 

See Secs. 27.56(1) (a); 45.061(3) (a); 253.03(13); 
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convicted defendants. See Wood v. State, 544 So. 2d 1004 (Fla. 

1989) (reversing judgment imposing costs due to court's lack of 

notice and failure to consider defendant's ability to pay). 

The following excerpts serve to highlight the punitive 

nature of this remedy: 

939.01(3) (a) The court may require that the 
defendant pay the costs within a specified 
period or in specified installments. 

(b) The end of such period or the last 
such installment shall not be later 
than: 

1. The end of the period of 
probation or community 
control if probation or 
community control is ordered; 

2. Five years after the end of the 
term of imprisonment imposed if 
the court does not order 
probation or community service; 
Or 

3 .  Five years after the date of 
sentencing in any other case. 

.... 
( 4 )  If a defendant is placed on 

probation or community control, 
any costs ordered ... shall be a 
condition of such probation or 
community control. The court may 
revoke probation or community 
control if the defendant fails to 
comDly with such order. 

In fact, the court has the discretion to award or not to 

award any costs: 

939.01(2) If the court does not enter costs, 
or orders only partial costs under this 
section, it shall state on the record the 
reasons therefor. 
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Perhaps the true intent of Sec. 939.01 is best captured by 

Judge Edmund Palmer's remarks in response to objections to his 

application of a similar federal provision: 

Here is a rich criminal with fantastic assets 
who has probably laundered h i s  ill-gotten 
gains. And you say that all of the fantastic 
funds that the government has spent to 
investigate and to try this case should be a 
burden on the community, in addition to the 
harm that was done by his criminal 
activities. I am surprised that you even 
think that that should be done. 
U . S .  v. Glover, 588 F.2d 876 (2d Cir. 1978). 

remedy it is illogical to hold such provisions can be llmutuallyll 

applied against the county as a *Inon-prevailingv1 party. 

hardly be argued the county, which is not even a party to the 

criminal proceeding, should be punished by the acquittal of a 

defendant. 

interplay with the punitive aspects of a judgment the Legislature 

intended these costs also apply against the county. 

It can 

It is very difficult to argue that given this 

5 

That the Legislature did not intend to impose 
investigative costs of all acquitted or discharged defendants on 
the counties is manifest from the language of the bill enacting 
the amendments and the House of Representatives Committee on 
Criminal Justice Staff Analysis. The amendments to Sec. 939.01 
were part of a much larger omnibus crime prevention bill that was 
introduced by the following: 

WHEREAS, Florida is facing a crisis of 
dramatic proportions due to a rapidly 
increasing crime rate, which crisis demands 
urgent and creative remedial action, and .... 

WHEREAS, the crime rate crisis 
throughout the state has ramifications which 
reach far beyond the confines of the 

(Footnote Continued) 
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The Court's reliance on White v. Board of County 

Commissioners, 537 So.2d 1376 (Fla. 1989) f o r  the proposition 

that llmutualityll is integral to a criminal proceeding is 

confusing. 

exceed the statutory limitations on the compensation of court 

appointed attorney fees to protect an indigent defendant's right 

to effective counsel. 

already responsible for all the costs associated with proceedings 

against indigents. Sec. 939.07. In cases involving solvent 

In White, this Court held that a trial court may 

As has already been noted the county is 

(Footnote Continued) 
traditional criminal justice system and cause 
deterioration and disintegration of 
businesses, schools, communities, and 
families, and 

WHEREAS, the Joint/Legislative Task 
Force on Drug Abuse and Prevention strongly 
recommends legislation to combat Florida's 
substance abuse and crime problems, and 
asserts that the crime rate crisis must be 
the highest priority of every department of 
government within the state whose functions 
touch upon the issue, so that a comprehensive 
battle can be waged against this most 
insidious enemy, and 

WHEREAS, this crucial battle requires g 
major commitment of resources and a 
nonpartisan, nonpolitical cohesive, well 
planned approach, and .... 

WHEREAS, in striving to eliminate the 
fragmentation, duplication, and poor planning 
which would doom this fight against crime, it 
is necessary to coordinate all efforts toward 
a unified attack on the common enemy, crime. 

J. Fla. H. Rep., at 1341-1365 (June 5, 1989). The Staff Analysis 
is attached at I1A1l and the amendments are analyzed at p. 178. 
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defendant is not entitled to attorney's fees even if acquitted. 6 

a 
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C. THE OBVIOUS NON-SEQUITORS THAT RESULT 
FROM A MUTUAL APPLICATION OF SEC.  939.01 
FURTHER DEMONSTRATE THE LEGISLATURE DID 
NOT INTEND SUCH COSTS BE TAXED AGAINST 
THE COUNTY. 

Should any mutuality exist under Section 939.01 it should 

run against that particular agency that shouldered the burden of 

investigating the discharged defendant and stands to gain by a 

conviction. Under our municipal structure, that agency may or 

may not be a county agency. 

confederated municipalities and perhaps may different law 

Accordingly, in urban counties with 

enforcement agencies, it is illogical to hold that the county is 

somehow liable for all costs in all cases where a defendant is 

acquitted or discharged. 

Second, Sec. 939.01 provides that the court must consider 

the financial resources of the defendant in furnishing an award. 

Sec. 939.01(5). Accordingly, in a truly ttmutualll application of 

this statute a trial court would need to take into account the 

county's l*financial resources" and its Itfinancial needs and 

earning abilitytt as well as Ilsuch other factors it deems 

appropriate.11 id. The county would presumably have the right to 

bring forward its assessment of expenditures and income, and the 

trial court would be asked whether the existing county 

However, under a logical extension of the Second 
District's holding such fees could be recoverable as Sec. 939.01 
states vvall costs of prosecution, including investigative 
costs... shall be included...." Surely such a radical departure 
from existing law was not contemplated by the Legislature either. 
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appropriations are justified. 

inquiry not only calls into question the appropriate role of the 

The unwieldly nature of such an 

judiciary and executive branches, but serves to underscore the 

Legislature did not contemplate Sec. 939.01's mutual application. 

The Second District's application of lfmutualityll as 

developed by the Legislature in civil litigation to criminal 

proceedings is misguided. Section 57.105(2), Florida Statutes 

(1991) which allows a court to award attorney's fees to a 

prevailing party in a contract action deals with disputes limited 

to private parties that were of equal stature. A criminal 

proceeding is of course a vastly different setting. 

proceedings are between an indicted individual defendant and the 

There the 

State as a representative of the people. In no sense do these 

parties come together as they do in a contract setting, and the 

impact of the proceedings affects a host of interests not party 

to the dispute. Accordingly, the equity informing the concept 

of "mutuality1t needs to consider far broader social and political 

questions not present in private dealings. 

The Third  District addressed some of these issues and held 

that absent some clear legislative change, the cost of 

investigative fees should not be taxed against the county as a 

matter of sound public policy noting the following: 

The enforcement of the criminal laws is 
for the benefit of all and the fact that some 

That there are vastly different standards of proof also 
demonstrates that llmutualitytl is misplaced in criminal 
proceedings. 
clear and convincing proof of guilt and yet still not be the 
"prevailing party. 11 

The state may show not only a preponderance but 
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citizens are financially burdened by this 
enforcement is not a sufficient reason to 
further handicap the process of criminal law 
enforcement at this critical time in the 
struggle of the state to control the criminal 
element in society. Benitez at 1102. 

This Court should note such a critical time has not yet 

subsided and the existing demands on the public treasury have 

grown -- not lessened. To add this llincalculable burden" on the 

counties is ill advised and unwarranted under any reasonable 

reading of the statutory language cited by the Second District. 

11. THE FINANCIAL IMPLICATIONS OF THE SECOND 
DISTRICT'S RULING ARE SO BURDENSOME ON THE 
COUNTIES THAT THIS COURT SHOULD REVERSE THE 
RULING UNTIL A CLEAR SIGNAL FROM THE 
LEGISLATURE THAT SUCH IS CONTEMPLATED. 

In determining whether the Legislature intended to so vastly 

increase the obligation of the counties t h i s  Court should take 

judicial notice that many counties have reached the limit of 

their taxing authority so that the imposition of such an 

obligation will of necessity mean the curtailment of certain 

services. The people of Florida have responded to this situation 

by amending the Florida Constitution to provide that no county 

shall be bound by a law to spend funds unless the Legislature has 

also appropriate or authorized a source for appropriate funding 

for the new obligation: 

Laws requiring counties or municipalities to 
spend funds or limiting their ability to 
raise revenue or receive state  t ax  revenue - 
(a) No county or municisalitv shall be bound 
by any qeneral law reauirinq such county or 
municisality to spend funds or to take any 
action recruirincr the expenditure of funds 
unless the legislature has determined that 
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such law fulfills an important state interest 
and unless: funds have been appronriated that 
have been estimated at the time of enactment 
to be sufficient to fund such expenditure; 
the leqislature authorizes or has authorized 
a county or municiDality to enact a funding 
Source not available on February 1, 1989, 
that can be used to generate the amount of 
funds estimated to be sufficient to fund such 
expenditure by simple majority vote of the 
governing body of such county ...; the law 
recruirinq such expenditure is approved by 
two-thirds of the membershir, for each house 
of the leqislature: the expenditure is 
required to comply with a law that applies to 
all persons similarly situated, including the 
state and local governments; or the law is 
either required to comply with a federal 
requirement or required for eligibility for a 
federal entitlement.... Art. 7, Sec. 18, 
Fla. Const. (1991). 

Irrespective of whether the Court finds this provision 

applicable in the instant appeal, it serves to demonstrate the 

imposition of obligations on county governments. The imposition 

of staggering costs against the counties based on what is at best 

a strained interpretation of statutory language violates the 

violating the plain intent of the Legislature. See_ generally, 
Fla. Jur. 2d Constitutional Law Set. 8 0 .  

a 
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For the above stated reasons, METROPOLITAN DADE COUNTY 

respectfully requests this Court reverse the decision of the 

Second District. 

ROBERT A. GINSBURG 
DARE COUNTY ATTORNEY, 

- 
Augufo E. Make11 
Assi tant County Attorney 
FB# 867845 
Jackson Memorial Hospital 
1611 N.W. 12th Avenue 
West wing 109 
Miami, Florida 33136 
(305) 585-1313 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 
foregoing was mailed to James T. Miller, Esquire, 407 Duval 
County Courthouse, Jacksonville, Florida 
Goldenfarb, Esquire, 2454 McMullen Booth Road, Suite 501-A, 
Clearwater, Florida 34619; and Susan Daly, Esquire, 315 Court 
Street, Clearwater, Florida 34616, this \b% day of November, 
1992. 

32202; Sondra 

Augu Lp to E. LA-? Maxwell 

Assiskant County Attorney 
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